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UNTWALI A, N. L.

Cl TATI ON:
1976 AIR 383 1976 SCR (2) 708
1976 SCC (1) 434

ACT:

Testi nmony- Convi ction on the basis of the sole testinony
of a single witness, even uncorroborated by other evidence,
if absolutely reliable is valid Constitution of India Art.
136-Rul e of Practice interference by the Supreme Court by.
reapprai sal of evidence.

HEADNOTE:

The appellant along with "J" & . T" was charged for
of fences u/s 120B/ 109/ 302 |.P.C. as well as 302/34 1.P.C
The trial which proceeded in the absence of absconding "T",
resulted in the conviction and both the accused were
sentenced to death sentence. On a reference and appeal s by
the accused the H gh Court acquitted "J" rejecting four out
of five eye witnesses and disbelieving even the only other
eye witness who |lodged the First  Information Report. The
H gh Court however nmintained the conviction and confirmed
the death sentence on the appellant relying on the testinony
of the very sanme single witness. on appeal by special |eave,
t he Court
N

HELD: (i) Ordinarily in an appeal under Art. 136 of the
Constitution the Court would hesitate to gointo the facts
to reappreciate the evidence. It is, however. not possible
to adopt that course, where the testinony of the sole
wi tness has been rejected with reference to the -second
accused was on the sane boat wth the appellant. Wen the
accused is going to lose his life in such a serious charge
u/'s 302 |.P.C.. it is only necessary that the Court shoul d
be circunmspect and closely scrutinise the evidence to come
to an unhesitating conclusion that the sole single wtness
is absolutely reliable. [710G H, 711H, 712A]

(ii) In the instant case, the Hgh Court was not
correct in appreciating the ocular testinmony of a sole
wi t ness, because (a) the very fact that the eye wtness
could be persuaded to substitute PW. 1, 2. and 3 for his
deceased brother as chasing the assailants, contrary to the
version of the F.I.R degrades him fromthe status of an
absolutely reliable wi t ness, not having a qual m of
conscience, but an obliging and untrustworthy wtness.
[ 710H]

(b) "The wversion in the F.1.R stands contradicted by
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the testinony in court on a very material point and does not
corroborate. [712-B]

(c ) Placing such reliance. therefore. as is requisite
on the testinmony of the uncorroborated solitary w tness for
convicting the accused facing a nmurder charge is not
possible in the case.. [712-B]

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION: Crimnal Appeal No.
425 1974.

Appeal by Special Leave fromthe Judgnent and order
dated the 22nd July 1974 of the Madras Hi gh Court at Madras
in Crimnal Appeal No. 24 of 1974 and Referred Trial No. 3
of 1974.

A N  Milla, K Jayaramand P. Chandrasekhar for the
Appel | ant .

A. V. Rangam and M ss A Subhasini for the Respondent.

The Judgrment of the Court was delivered by

GOSWAM , J. This appeal by special |eave is directed
against the 4 judgrment —and order of the, H gh Court of
Madras convi cting the appellant (hereinafter to be described
as the accused) under section 302 |IPC and sentencing himto
deat h.

709

The police had submtted charge-sheet  under section
302/ 34 1 PC agai nst the present accused and accused Jabanan
Nadar alias Kanyakumari Conrade alias Ramu and Tham zhar asan
alias Ramaswam , who was shown-as an absconder. On the
prayer of the prosecution the case against the first two
accused w thout the absconding accused, was  taken up for
trial. The two accused were charged under section 120B read
with sections 302 and 109 IPC as well -~ as wunder | section
302/ 34 I PC. The case was referred to the H gh Court as usua
and the accused also preferred  appeals against their
convi ction and sentence.

The High Court acquitted accused Jabamani Nadar alias
Kanyakumari Conrade alias Ranu and accepted the reference in
respect of the present accused. H.s appeal was also
di sm ssed. Hence this appeal by special |eave.

The facts are in a brief conpass.  The deceased,
Vi swanatham Pillai, was the village Munsif (Headman). On
April 26, 1971, at about 10.00 P.M he was sleeping on a
bench outside his cattle-shed in the open space, which is
shown in the site plan (Ex. P15) at No. 9. The younger
brot her of the deceased, Pandurangam (PW4), who is a |eper
was also sleeping on the eastern parapet of the sluice of
the north Boot hagudi channel, which is shown at No. 5in the
site plan (Ex. P15). Pandurangam woke up at about 11.15 P.M
On hearing the shout of his deceased brother crying "younger
brother: Karunakaran is running after stabbing ne wth
knife. *Catch himi ". He got wup and saw the accused
Karunakaran running on the eastern bank of the channel wth
a knife 8 inches long. The electric lights were burning in
the vicinity He also saw two persons running ahead of
accused Karunakaran. He further saw his two brothers,
Gnanasakaran (PW 1) and Thiru-gnanasanbandam (PW 3) al ong
with Ramasany (PW2) chasing them He ran to his elder
brot her who cane from the side of the bench where he was
sl eeping and who fell down on the southern side of the
sluice. Wen he went near him he was al ready dead. He had
bl eeding injuries on several parts of his body. A crowd
gat hered and Pandurangam was asked to |odge infornmation at
the police station which he did. The doctor (PW16) who held
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the postnortem exanmi nation found nine injuries two of which
he described as incised and four as punctured incised, two
nore as punctured and the renmaining one as a vertica
i nci sed wound. These were on the left upper arm left fore-
arm on the left side of the epigastrium on the left side
of the anterior axillary line, on the left md-axillary
line, on the right side of the epigastriumand on the |eft
side of the back. Injuries are very severe and according to
the doctor death was due to shock and henorrhage on account
of the injuries.

It is clear that whosoever had inflicted these injuries
definitely had ? the intention to cause the death of the
victim

In the first information report which PW4 |odged at
the Thana, which is very close to the place of occurrence,
wi thin about 15 minutes of the occurrence, inter alia,
stated thus:
4-L159SCl /.76

710
At about 11.15. P.M | woke up on hearing a noise
to the effect 'younger brother, Karunakaran is running
after stabbing me with knife, 'catch him. | stood up
and saw Karunakaran, son of  Orat hur Ayyat hur a
Padayachi running eastwards fromthe place where | |ay
and ny elder brother chasing him frombehind. 1| too
cane running".
It will be seen that at the tinme of 1odging of the
first information report only the present  accused was
inplicated. Even so, later on four eye wtnesses were

produced inplicating not only the present accused but also
two other accused. The H gh Court after appreciating the
entire evidence rejected the evi dence of these eye
wi t nesses, nanely, PW1, 2, 3 and 5 and described themas "a
bunch of liars", "unashamed liars and perjurers". The H gh
Court, therefore, acquitted the second accused, Jabaman
Nadar alias Kanyakumari Conrade alias Ramu and al so observed
that necessarily no case would lLie on this kind of testinony
agai nst even the absconding accused. It was al so observed
that the High Court "can place no reliance on the testinony
of PW 4 in so far as he inplicated the second accused and
Tharni zharasan in the case of nurder  of Viswanathant. The
Hi gh Court further observed:

"Poor PW 4 was conpelled to speak to a version
whi ch ought to accord and harnmonise with the version
given out by , PW 1, 2 and 3".

Even so the H gh Court thought that it was justified in
convi cting the present accused on the sole testinmony of PW4
"corroborated by the contents of Ex. Pl (FIR". The Hi gh
Court held that "PW 4 who was afflicted with the fell

di sease of-leprosy.. has absolutely no notive to inplicate
the first accused". The H gh Court further held that PW4
gave a "candid, natural and truthful version.. ‘at the

earliest opportunity".

The High Court has taken note of the fact that "there
has been a history of a bitter feud spanning over nearly a
decade between the first accused and his father on the one
hand and the deceased Vi swanatham - t on the other".

This is, therefore, a case where conviction of the
accused depends . on the sole testinony of a single wtness.
If the witness is absolutely reliable there can be no
infirmty in convicting the accused. In that ' case even
corroborati on may not be sought for.

ordinarily in an appeal wunder article 136 of the
Constitution we woul d have hestitated to go into the facts
to reappreciate the evidence. It is, however, not possible
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to adopt that course in this case where the testinmony of the
sole witness has been rejected with reference to the 1
second accused who was on the sane boat with the appellant.
The very fact that this eye wtness could be persuaded to
substitute P 1, 2 and 3 for his deceased brother as
chasing the assailants, degrades himfromthe status of an
absolutely reliable wtness. He is definitely an obliging
witness and cannot at all be trustworthy. This w tness my
not have a qualm of conscience in inplicating the accused
for the

711

nmere asking by soneone, if not by the inimcal police
of ficer (PW 23) against whomcrimnal cases were pending at
the instance of the accused's father

Apart from that we find that the H gh Court has not
considered the intrinsic quality of the evidence of PW4. It
failed to notice certainbroad facts which should definitely
weigh with the court ~while appreciating ocular testinony.
Fromthe 'nmedical evidence it is clear that there were nore
than one ‘assailant and yet for the FIR it appears that there
was only —one-assailant. This may wnot, in a given case, be
considered as a very serious infirmty since the wtness my
not have seen the other. assailants when he cane running to
the place of occurrence. But the fact that the w tness has
stated in the first information report that the deceased was
only mentioning the name of accused Karunakaran as his
assailant, this wearlier version appears to be contradicted
by the nmedical evidence. Besides,  he has deliberately
changed his own stand in court when he deposed that he saw
two ot her persons running ahead of Karunakaran being chased
by his two brothers and Ranaswany.

Anot her very serious departure fromhis earlier version
is that while PW 4 had stated in the first information
report that "my elder brother" (neaning the deceased) was
"chasing himfrom behind" in court he has completely given a
go-by to this statenent and stated that Karunakaran was
being chased by PW 1, 2, and 3. 'He did not at all refer to
the deceased chasing him If his statenent in court that he
saw PW 1, 2 and 3 chasing Karunakaran while runni ng away
after the assault is true, it is difficult to appreciate
that he would not nention about this fact in the first
information report. He admitted in the course of cross-
exam nation that the Sub-Inspector asked hi m whet her he had
any witnesses and that he "did not tell about themdue to
excitement". It is difficult to accept this explanation of
this witness. Assuming that his earlier version in the first
information report is true that the deceased chased the
accused . as the latter was running away after the assault
we woul d have expected sone evidence of a trail of bl ood
stains from the place where he was sleeping to the place
where he fell dead. On the other hand we find that there is
a nention about a pool of blood only where the dead body was
found at No. 1 in the site plan. There were al so no bl ood
stains on the bench where he was said to be sleeping. W
further find fromthe evidence of PW4 in cross-exam nation
that when he went near his deceased elder brother about
hundred persons were there and "none of them asked himas to
how it had happened”. W do not find in this case a single
wi tness out of that crowd produced in court for the purpose
of corroborating PW4. |If the statenent of PW4 is to be
bel i eved, the crowd had gathered at the place of occurrence
al ready when he arrived. It is also conceivable that those
persons, who arrived at the place of occurrence a little
earlier than PW4, did not see the assailants who ni ght have
al ready escaped. It also stands to reason that those persons
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who gathered would not ask PW4, who arrived at the place a
little later, for information with regard to the assail ants.
There is considerable doubt as to this testinmony with regard
to seeing the accused running away from the place of
occurrence. \Wen the accused is

712

going to lose his Ilife in such a serious charge it is only
necessary that the court should be circunspect and cl osely
scrutinise the evidence to cone to an unhesitating
conclusion that he is absolutely reliable. W are unable to
say that the Hgh Court in this case has nade a correct
approach in assessing the quality of the testinmony of this
solitary eye witness. The H gh Court is not even right that
PW4 stands wholly corroborated by the contents of the FIR
On the other hand we have . r shown that his version in the
FIR stands contradi cted by the testinmony in court on a very
mat eri al point.

For the reasons given above we are unable to place such
reliance ~as is requisite on the testimony of this
uncorroborated solitary wtness for convicting the accused
facing a nurder charge. The conviction and sentence of death

are, therefore, set aside. The appeal is allowed and the
accused shall be released fromdetention forthwith
S R Appeal al | owed.
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