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ACT:
Enpl oyees State I'nsurance Act, 1948-Sec. 2(9)-An
apprentice whet her /an _enpl oyee.

HEADNOTE

The appel | ant contended before the Industrial Tribuna
that the apprentices to which the Enpl oyees State | nsurance
Act, 1948 applies. The factory enploys besides regular
enpl oyees, two sets of apprentices. Graduate apprentices for
a period of two years and Trade apprentices for the duration
of 3 years. The graduate apprentices receive stipend of Rs.
250/ - per nmonth for the first year and Rs. 300/- per nonth
during the second year. The trade apprentices receive
stipend of Rs. 2/- Rs. 2.50 and Rs. 3.00 per diemduring the
first, second and third years ~of the apprenticeship
respectively. No further enol unent is paid to the
apprentices. A deed of apprenticeship is signed by the
conpany, the apprentice and the surety by which the conpany
agrees to provide to the apprentice necessary training in
its factory and that after the apprentices successfully pass
the examnation after the training is conpleted they would
be considered for absorption as skilled worker although the
Conpany is not under a legal obligation to offer them
enpl oyment. Anot her term provides that the apprentices woul d
during the period of apprenticeship diligently and
faithfully serve the Conpany and to the utnbpst power and
skill attend to the Conpany’s business. The apprentices give
a bond for serving the Conmpany for 5 years after (their
training is successfully conpleted.

The appel l ant contended before the Industrial Tribunal
that the apprentices are enployees within the neaning of the
Act. The Tribunal did not accept the appellant’s contention
The High Court rejected the wit petition filed by the
appel l ant. On an appeal by certificate under Art. 133(1) (a)
and (b) of the Constitution it was contended by the
appel l ant that the words "serve the Conpany" appearing in
the apprenticeship agreenent introduce a relation of master
and servant.

N

HELD : (1) The word "apprentice" is not defined in the

Act. In ordinary acceptation of the term apprentice a
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relationship of master and servant is not established in
law. The di ctionary neaning does not accept such a
rel ati onship. The heart of the matter or the domi nant object
in apprenticeship is the intent to inpart on the part of the
enpl oyer and to accept on the part of the other person
| earni ng under certain agreed ternms. Such a person remmins a
| earner and not an enployee. The fact that certain paynent
is made does not convert the apprentice into a regular
enpl oyee. An examination of the provisions of the entire
agreenment leads us to the conclusion that the principa
object with which the parties enter into the agreenent of
apprenticeship was offering by ne enpl oyer an opportunity to
learn the trade or <craft and the other person to acquire
such know edge. [201F, 202D F]

(2) The Apprentices Act, 1850, defines an apprentice as
a person who is wundergoing apprenticeship training in a
desi gnat ed trade in pur suance of a contract of
apprenti ceshi p. Wienever the |egislature intends to include
an apprentice in the definition of a worker it has
expressly done so, for instance, while defining a worker
under s. 2 of the Industrial D sputes Act, 1947. The very
next year while passing the Enployees State |Insurance Act,
1948, the Legislature did not choose to include apprentice
whi | e defining the word enpl oyee. Such a deliberate om ssion
on the part of the /Legislature can be only
200
attributed to the well known concept of -apprenticeship which
the Legislature assuned and took note of for the purpose of
the Act. The apprentices are not given the wages as defined
by s. 2(22) of the Act. The apprentices are not covered
within the definition of the enployees under s. 2(9) of the
Act. They are not entitled to the dailyallowances and other
al l owances to which the regular enployees are entitled. The
apprentice is, therefore, not an enpl oyee w thin the nmeaning
of s. 2(9) of the Act. [202G H, 203-B-D, 204-B-(

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Cvil Appeal No. 2113 of
1969.

Fromthe Judgment and order dated the 3rd May, 1966 of
the Patna High Court at Patna in Msc. J. Case No. 289 of
1964.

G L. Sanghi, S. P. Nayar and G rish Chandra, for the
Appel | ant .

M C. Bhandare, OC Mathur, D. N Mshra and J.B
Dadachanji for respondents.

The Judgrment of the Court was delivered by

GOSWAM, J. |Is an apprentice an "enpl oyee" under the
Enpl oyees State |Insurance Act, 1948 ? That is the question
raised in this appeal by certificate wunder article 133(1)
(a) & (b) of the Constitution fromthe judgnent of the Patna
Hi gh Court by which it refused to interfere with the order
of the Industrial Tribunal passed under section 73B of the
Enpl oyees’ State |Insurance Act, 1948 (briefly the Act).

The respondent is a public linmted conmpany having its
regi stered office at Bonbay and its factory at Janshedpur in
the State of Bihar. The Act is applicable to the conpany’s
factory. Besides regul ar enpl oyees in the conpany, there are
two sets of apprentices, nanely, graduate apprentices for a
period of two years and trade apprentices for the duration
of three years. The graduate apprentices receive stipend of
Rs. 250.00 per month in the first year and Rs. 300.00 per
nonth during the second year. The trade apprentices receive
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stipend at the rate of Rs. 2.00, Rs. 2.50 and Rs. 3.00 per
diem during the first, second and third year of the
apprenticeship respectively. No other enolunents except the
daily allowance or the nonthly stipends are paid by the
conpany to the apprentices. A deed of apprenticeship is
signed by three parties, namely, the apprentice, his surety
and the conmpany and it contains the ternms and conditions of
apprenticeship From the said terns and conditions which are
conmon for both sets of apprentices except for the quantum
of stipends and the duration, it appears that the conpany
agrees to provide the apprentice a conbined theoretical and
practical training in its factory for the respective period
above mentioned and the —apprentice also binds hinself to
serve the conmpany for the purpose of the said training for
the said period. Clause (7) of the agreenent provides that
if the apprentice successfully passes the examination after
training he wll be considered for absorption as skilled
wor ker al t hough the conpany is under no | egal obligation to
of fer him enploynent. There are other conditions in the
agreement. with regard to matters of discipline during the
apprenti ceship.
201

Qur attention was particularly drawn to the follow ng
provisions in the agreenent:

"12. In consideration of the conpany havi ng agreed
to give the Apprentice training in its Wrks
(Aut onobi | e Divi si on) and -~ to pay the
apprentice the aforesaid daily  allowance or
stipend, the apprentices and the surety as
the father or —guardian of ~the apprentice
jointly —and severally covenant with the
conpany as follows: -

(i) That the apprentice will during the whole of
the said termof three years of training
diligently and faithfully serve the conpany
and to the utnmost power and skill attend to
the conpany’s business at such places and
times as the conpany or its representatives
shal | direct.

* * * * *
(v) The apprentice shal I i medi ately on the
satisfactory conmpletion of his training for
the full term of three years serve the

conpany for a period of five years, if  so
requi red by the conpany on such conditions as
the conpany may offer having regard to his
personal qualifications or acquirements and
conplying with the Rules & Regulations as are
contained in the Wrks Standing Orders of the
conpany".

Wthout citing all the terns and conditions- of the

agreement, it is apparent that an apprentice is not in the

regul ar enpl oynent of the conpany.

It is, however, submitted on behalf of the appellants
that the words "serve the conmpany"” in clause 12(i), which
are repeated in clause (v), introduce a relationship of
master and servant thus constituting apprentice an enpl oyee
as ordinarily wunderstood. W attach no special significance
to the use of the words "serve the conpany” in the above
cl auses.

The word ’apprentice’ is not defined in the Act, nor is
it specifically referred to in the definition of 'enployee
by either inclusion or exclusion. W are unable to hold that
in ordinary acceptation of the term apprentice a
rel ati onship of master and servant is established under the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

law. Even etynologically, as a matter of pure English, "to
serve apprenticeship neans to undergo the training of an
apprentice" (Chanber’s Dictionary). According to the Shorter
Oxford English Dictionary apprentice is "a learner of a
craft; one who is bound by |egal agreenent to serve an
enpl oyer for a period of years, wth a viewto |earn some
handi craft, trade, etc. in whi ch the enpl oyer is
reci procally bound to instruct hint

Stroud’s Judicial Dictionary puts it thus:

“In |l egal acceptation, an apprentice is a person
bound to another for the purpose of |earning his Trade,
or Calling; the

202

contract being of that nature that the naster teaches

and the other serves the naster with the intention of

| ear ni ng".
VWile dealing with the nature of the relationship of master
and servant in conparison wth other relationships in
Hal sbury’s Laws of England, Third edition, Volunme 25, the
fol | owi ng passage appears at para 877, pages 451-452:

"By a contract of apprenticeship a person is bound
to another for the purpose of learning a trade or
calling, the apprentice undertaking to serve the master
for the purpose of being taught, and the nmaster
undertaking to teach the apprentice. Were teaching on
the part of nmaster or |earning on the part of the other
person is not the primary but only- an incidenta
object, the contract is one of service rather than of
apprenticeship;. but, if the ri ght of receiving
instruction exists, a contract does not beconme one of
servi ce because, to sone extent, the person to whomit
refers does the kind of work, that is done by a
servant, or because he receives pecuniary renmuneration
for his work."

The heart of the matter in apprenticeship is,
therefore, the dom nant object and intent to inpart on the
part of the enployer and to accept on the part of the other
person |l earning under certain agreed terns. That certain
paynment is made during the apprenticeship, by whatever nane
called, and that the apprentice has to be -under certain
rules of discipline do not convert the apprentice to a
regul ar enpl oyee under the enployer. Such a person remains a
| earner and is not an enployee. An examination of the
provi si ons of the entire agreenment leads us to the
conclusion that the principal object with whichthe parties
enter into an agreenent of apprenticeship was offering by
the enployer an opportunity to learn the trade or craft and
the other person to acquire such theoretical or practica
know edge that my be obtained in the course of the
training. This is the primary feature that is obvious in the

agreenent .
Now coming to the |egislative history of our country on
the subject, it is interesting to note that nore than

hundred years back we had the Apprentices Act, 1850 and its
preanbl e says "For better enabling children, and especially
orphans and poor children brought up by public charity, to
learn trades, crafts and enploynents, by which, when they
come to full age, they may gain a livelihood...... "
Learning of «craft or trade was the essence of the said
legislation. This Act was repealed by section 38 of the
Apprentices Act, 1961. The object of 1961 Act is to provide
for the regulation and control of training of Apprentices in
trades and for nmatters connected therewth. By the
definition clause wunder this Act, nanely, section 2(a)
"’ apprentice’ nmeans a per son who is under goi ng
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apprenticeship training in a designated trade in pursuance
of a contract of apprenticeship”. It is, therefore, inherent
in the word ’apprentice’ that there is no elenent of
enpl oyment as such in a trade or industry but only an
adequat e
203
wel | -guarded provision for training to enable the trainee
after conpletion of his course to be suitably absorbed in
earning enploynment as a regular worker. The fact that a
trainee may have been absorbed in the conpany where he is
undergoing the training, is not relevant for the purpose of
conpr ehendi ng the content of term

Again we find that where the Ilegislature intends to
i nclude apprentice in the definition of a worker it has
expressly done so. For exanple, the Industrial Disputes Act,
1947, which is a piece of beneficial |abour welfare
| egislation of considerable anplitude defines ’worknen’
under section 2(s) of" that Act  and includes apprentice in
express terns. It is significant that al t hough the
| egi sl ature-was aware of this definition under section 2(s)
under the Industrial D sputes Act, 1947, the very follow ng
year while passing the Enpl oyees’ State |Insurance Act, 1948,
it did not choose to include apprentice while defining the
word ’enpl oyee’ under section 2(9) of the Enpl oyees’ State
I nsurance Act, 1948. Such a deliberate omission on the part
of the legislature can be only attributed to the well-known
concept of apprenticeship which the l'egislature assunmed and
took note of for the purpose of the Act. This'is not to say
that if the legislature intended it could not have enl arged
the definition of the word 'enployee’ even to include the
"apprentice’ but the legislature did not choose to do so.

Even then the question is whether such an apprentice is
an employee wthin the neaning of the term under section

2(9) of the Act. If the answer is yes, he will be governed
by the Act and the appellants” claim for charging the
conpany with liability for payment of special contribution

under Chapter VA of the Act inrespect of the apprentice
will be justified.

We may, therefore, turn to the definition of 'enployee
under section 2(9) of the Act. So far as-is material
section 2(9) reads as follows: -

" "enpl oyee’ nmeans any person enployed for wages
inor in connection with the work of a factory or
establishnent to which this Act applies and-

(i) who is directly enployed by the principa
enpl oyer in any work of, or incidental or prelininary
to or connected with the work of, the factory or
est abl i shnent, whet her such work is ‘done by the
enpl oyee in the factory or est abl i shnent or
el sewhere. . ...
It is clear that in order to be an enployee a person

must be enployed for wages in the work of a factory or
establishnment or in connection with the work of a factory or
establ i shnent. Wages is defined under section 2(22) and

"means all remuneration paid or payable in cash to
an enpl oyee, if the terns of the contract of
enpl oyment, express or inplied, were fulfilled and
i ncluded any paynment to an enployee in respect of any
period of authorised |eave, |ockout, strike which is
not illegal or | ayof f and ot her addi ti ona
remuneration, if any, paid at intervals not exceeding
two nonths, but does not include...... "

204

Fromthe terns of the agreement it is clear that

apprentices are nore trainees for a particular period or a
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di stinct purpose and the enployer is not bound to enploy
themin their works after the period of training is over.
During the apprenticeship they cannot be said to be enpl oyed
in the work of the company or in connection with the work of
the conpany. That would have been so if they were enpl oyed
ina regular way by the company. On the other hand the
purpose of the engagenent under the particular schenme is
only to offer training under certain terns and conditions.
Besi des, the apprentices are not given wages wthin the
nmeaning of that term under the Act. If they were regular
enpl oyees under the Act, they would have been entitled to
addi ti onal remuneration such as daily allowance and other
al | owances which are available to the regular enpl oyees. W
are, therefore, unable to hold that the apprentice is an
enpl oyee within the neaning of section 2(9) of the Act.

Incidentally we may  note that section 18 of the
Apprentices Act, 1961, provides that-

"save as otherwi se provided in this Act, every
apprentice undergoing apprenticeship training in a
desi'gnated trade in an establishment shall be a trainee
and not a worker...."

The concept of apprenticeship is, therefore, fairly
known and has now been clearly recognised in the Apprentices
Act. Apart fromthat, as we have noticed earlier, the terns
and conditions under which these apprentices are engaged or
not give any scope for holding that they are enployed in the
wor k of the company or in connection with its work for wages
within the nmeaning of section 2(9) of the Act. The appeal

therefore, fails and.is dismssed. There will be, however,
no order as to costs.
P. H P. Appeal  di sm ssed.
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