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HEADNOTE

The rule of law cannot be built on the ruins of
denocracy for where | aw ends tyranny begins. If such be the
keynote thought for the very survival of our Republic, the

i ntegral bond bet ween the lawer and the public is
unbreakabl e. And the vital role of the |awer depends upon
his probity and professional |ife style. Be it renenbered

that the central function of the |egal profession is to
pronmbte the admnistration of justice. If the practice of
lawis thus a public utility of great inplications and a
nonopoly is statutorily granted by the nation, it obligates
the lawyer to observe scrupulously those norns which make
himworthy of the confidence of the comunity in himas a
vehicle of justice-social justice. The Bar cannot behave
with doubtful scruples or strive to thrive onlitigation

Canons of conduct cannot be crystalised into rigid rules but
felt by the collective conscience of the practitioners as
right. [55 F-H.

Justice cannot be attained w thout the stream being
pel lucid throughout its course and that is of great public
concern, not nerely professional care. [50 F].

The respondents, who were | awers practising in
crimnal courts, were charged wth professional m sconduct
under s. 35(1) of the Advocates Act, 1961, in that they
positioned thenselves at the entrance to the Magistrates’
Courts, watchful of the arrival of potential litigants and
at sight, rushed towards the clients in an ugly scrinmage to
snatch the briefs. to lay claimto the engagenents even by
physical fight to undercut fees, and by this wunedifying
exhibition sometines carried even into the Bar Library,
solicited and secured work for thenselves. The Bar Counci
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of Maharashtra considered The conplaint received fromthe
H gh Court against the lawers and referred the matter to
its Disciplinary Commttee for further pr obe. The
Disciplinary Conmittee of the State Bar Council held the
respondents guilty of professional m sconduct and suspended
themfrom practising as advocates for a period of there
years. On appeal, the Disciplinary Conmttee of the Bar
Council of India held that under r. 36 of the rules framed
under s. 49(c) of the Advocates Act in order to be anenable
to the disciplinary jurisdiction the advocates nust have (i)
solicited work (ii) froma particular person and (iii) with
respect to a case. It held that unless the three el enents
were satisfied it could not be said that an advocate had
acted beyond the standard or professional conduct and
etiquette. It therefore, absolved all the respondents of the
charge cf professional msconduct. The State Bar Council has
cone in appeal to this Court.

N

HELD: Rule 36 of the rules framed under s. 49(c) of the
Advocates Act, fairly construed, sets out whol esone rul es of
prof essi onal conduct and the dissection of the said rule,
the way it has been done by the Disciplinary Tribunal
disfigure it. [59 (.

(1) The <canons of ethics and propriety far the |ega
profession totally taboo conduct by way of soliciting,
advertising. scranbling and other obnoxious practices,
subtle or clunmsy for betternent of |egal business. Lawis no
trade, briefs no nerchandi se and so the | eaven of commercia
conpetition or procurenent should not vulgarise the |ega
prof ession. [60 C
49

(2)(a) The procedure adopted by the State Bar Counci
inreferring the cases to its Disciplinary Conmittee is in
due conpliance with s. 35(1) of the Advocates Act. [51 CD].

(b) The contention that the resolution of the Bar
Council did not ex facie disclose that it had reason to
believe that the advocates were gquilty of professiona
m sconduct had no nerit. The requirenent of "reason to
bel i eve" cannot be converted into a formalised procedura
road bl ock, it being essentially a barrier against frivol ous
enquiries. It is inplicit inthe resolution O the Bar
Council, when it says that it has considered the conplaint
and decided to refer the nmatter to the Disciplinary
Conmittee, that it had reason to believe as prescribed by
the statute. [51 D-E].

(3) The State Tribunal has, from a processual angle,
fallen far short of norms |ike proper nunbering of wtnesses
and exhibits, indexing and avoidance of mxing up of al
cases together, default in exam nation of the respondents,
consi deration separately of the circunstances of each
del i nquent for convicting and sentencing purposes. More
attention to the specificity in recording evidence against
each devi ant instead of testinonial clubbing together on al
the respondents, could have made the proceedings clearer
fairer and in keeping wth court methodol ogy w thout over-
judicialised formalities. The consolidation of all cases and

trying them all jointly, although the charges there
di fferent episodes, obviously violative of fair trial. [59
DF].

(4) (a) The profound regret of these cases I|ies not

only in the appellate Disciplinary Tribunal’'s subversive
view of the law of professional conduct that attenpted
solicitation by snatching briefs and catching clients is of
no et hical nonent, or contravention of the relevant
provisions, but also in the naive innocence of fair and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 13

speedy procedure di spl ayed by the State Disciplinary

Tribunal in clubbing together various charges |evelled
agai nst the advocates in one comon trial, mxing up the
evi dence agai nst many, recordi ng omi bus testi nony

slipshodly, not mai ntaining a record of each day'‘s
proceedi ngs, examning wtnesses in the absence of sone
respondents taking eight years to finish in trial involving
depositions of four w tnesses and omnission to consider the
evi dence agai nst each all eged delinquent individually in the

sem - penal proceeding. True, a statutory Tribunal may
ordinarily regulate its procedure w thout too nuch rigidity,
subject to the rules of natural justice, but |arge scale

di sregard of well-known norns of fair process nmkes one
wonder whet her sonme at |east of the respondents had not been
handi capped and whet her justice may not be a casualty if the
Tri bunal is not al erted about its processua
responsibilities. [52 B-D

(b) The Appellate Tribunal was wholly wong in applying
r. 36 which was promulgated only in 1965 while the alleged
m sconduct took place earlier. VWhat this Tribunal forgot
was that the legal profession in|Indira has been with us even
before the British and coming to decades of this century,
the provisions of s. 35 of the Advocates Act, s. 10 of the
Bar Councils Act and other enactmments regulating the
conduct of legal /practitioners have not turned on the
splitting up of the text of any rule but on the broad
canons of ethics and high tone of behaviour well-established
by case law and long accepted by the soul —of the bar
Prof essi onal ethics  were bourn with the organi sed bar, even
as noral norns arose with civilised society. The exercise in
di scovering the three elenents of r. 36 was as unservi ceabl e
as it was supererogatory. [59 GH.

(c) It is a msfortune that a disciplinary body of a
di rensionally get and growi ng public utility profession has
lost its vision, blinkered by, r. 36 (as m sconstrued and
trisected by it.) [60 G .

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil Appeal Nos. 1461 to
1468 of 1974.

Fromthe Judgnent and order dated the 14th April, 1974
of the Disciplinary Conmttee of the Bar Council of |ndia
New Del hi in D.C. Appeals Nos 15 to 19 and 21, 22 and 25 of
1973.

50

V. S. Desai, Vimal Dave, Mss Kailahs Mehta for the
Appel | ant s.
Respondents appeared in person in CAs. 1461 and 1467- 1468.

Sakuddin F. Bootwal a and Ms. Umla Sirur for
Respondents in CAs. 1462-1464

V. N Ganpul e for Respondent in C A 1465.

D. V. Patel and Ms. K Hi ngorani for the Bar Counci
of India.

S. K. Sinha for the Bihar State Bar Council

The Judgnent of the Court was delivered by

KRI SHNA | YER, J.-These appeals have filled us as much
with deep sorrow as with pained surprise. | he story of the
al | eged ' profession m sconduct’ and the insensitivity of the
di sciplinary authority to aberrant professional conduct have
been the source of our distress, as we wll presently
explain, after unfurling the factual canvas first.

The first chapter of the litigation in this Court
rel ated of the standing, of the State Bar Council to appa
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to this Court, under s.38 of the advocates Act, 1961 (the
Act, for short) agai nst appeal | ate deci sion of the
Di sciplinary Tribunal appointed by the Bar Council of India.
This Court wupheld the conpetence to appeal, thus |eading us
to the present stage of disposing of the eight cases on
merits.

The epil eptic epi sodes- what ot her epi t het can
adequately express tile solicitation circus dramatised by
the witnesses as practised by the panel of advocate
respondents before us? make us blush in the narration. For
after all do we not all together belong" to the ’inner
republic of bencher and bar’? The putative delinquents are
| awyers practising in the crimnal courts in Bonbay City.
Their profession ordains a high level of ethics as nmuch in
the neans as in the ends. Justice cannot be attained w thout
the stream being pellucid throughout its course and that is
of great public concern, not- nerely professional care.
Briefly expressed, these practitioners, accordi ng to
testinmony; recorded by the State Disciplinary Tribunal
positioned thenselves at the entrance to the Magistrates
Courts, watchful of the _arrival of potential litigants. At
sight, they rushed towards the clients ill an ugly scrimuage
to snatch the briefs, to lay claimto the engagenents even
by physical fight, to undercut fees, and by this unedifying
exhi bition, sonetinmes carried even into the Bar Library,
solicited and secured work for thenselves. |f these charges
were true, any nmenber of the Bar with elementary ethics in
his bosom would be 'outraged at his brethren’ s conduct and
yet, in reversal of the State Disciplinary Comrittee's
finding, the appellate Tribunal at the national |eve
appears to have entered a verdict, based on a three point
formula, that this conduct, even if true, was after all an
attenpt to solicit practice and did not cross the borderline
of m sconduct? The Bar Council of the State OF Maharashtra
(the appell ant before us) and the Bar Council of India which
is a party respondent, have expressed consternation at this
vi ew of the | aw of professional nisconduct and we share this
alarmWre this view right, it is difficult to'call the
| egal profession noble. Wre this
51
under st andi ng of devi ant behavi our sound, there is little to
di stingui sh between railway porters and legal practitioners
although we do not nmean to hurt the forner and have
nentioned a past practice, to drive hone our present point?
W do not wish to dilate further on the evidence in so far
as it concerns each of the respondent-advocates in view of
certain devel opnents which we wll presently notice. There
are eight cases but we are relieved from dissecting the
evi dence against nost of themfor reasons which we ‘will
hopeful |y and shortly state.

The Bar Council of Mharashtra, by its resolution No.
29 dated August 8, 1964 considered the conplaint received
fromthe H gh Court against one Kelawala and 15 ‘other
Advocat es anobng whom are those charged w th professional
m sconduct and covered by the present appeals, under s.35(1)
of the Act, and presumably having reason to believe that the
prof essional nisconduct alleged required a further probe
referred the case to its disciplinary comittee. This
procedure is in due conpliance with s.35(1) of’ the Act and,
al t hough the respondent in C. A 1467/74 (A K. Doshi) has
contended that the resolution of the Bar Council does not ex
facie disclose that it had reason to believe that the
advocates involved were guilty of professional msconduct,
we see no merit in it The requirement of 'reason to believe’
cannot be converted into a fornmalised procedural road bl ock
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it being essentially a barrier against frivol ous enquiries.
It isinmplicit in the resolution of the Bar Council, when it
says that it has considered the conplaint and decided to
refer the matter to the disciplinary conmmttee, that it had
reason to believe, as prescribed by the statute

Such bl anket reference to the disciplinary body, so far
as we are concerned, related to the respondent in C A
1461/ 74 (Dhabol kar), C. A 1462/74 (Bhagtani), C A 1463/74
(Talati), C. A 1464/ 74 (Kelawala), C. A 1465/74 (Dixit),
C. A 1466/74 (Mandalia), C A . 1467/74 (Doshi) and C A
1468/ 74 (Rai singhani). Al the cases were tried together as
a unified proceeding and di sposed of by a comon judgnment by
the Disciplinary Conmmttee, a nethodology conducive to
confusion and prejudice as. we will explain later in this
judgrment. The respondents in the various appeals before us
were found gquilty 'of conduct which seriously lowers the
reputation of the Bar in the eyes of the public’ and they
wer e suspended from practising as Advocates for a period of
three years. Appeals were carried to the Bar Council of
India and” in accordance with the statutory provision, they
were referred to the Disciplinary Conmittee appointed by it
under s. 37(2) of the Act. The Appellate Disciplinary
Conmittee heard the appeals and absol ved them of
pr of essi onal m sconduct. Aggrieved by this verdict of
reversal, the Bar Council of Mharashtra has appealed to
this Court. The initial hurdle of I|ocus standi has been
surmounted as stated earlier, we  have -been addressed
argunents on the nerits by Shri V. S. Desai on behal f of the
appel l ant. He has canvassed the correctness of the finding
of fact in each case although with varying degrees of
di ffi dence, but turned his forensic fusillade on the
somewhat startling concept of profiessi onal misconduct
adopted by that disciplinary Tribuna
52

W will proceed to deal with each appeal separately so
far as the factual foundation for the charges is concerned
but discuss the legal question later as it affects not
nerely the advocates ranged as respondents but the Bar in
India and the public in the country. The profound regret of
these cases lies not only in the appellate disciplinary
tribunal’s subversive view of the |law of professional
conduct t hat

attenpted solicitation by snatching briefs and catching
clients is or no ethical noment, or contravention of the
rel evant provisions, but also in the naive innocence of fair
and speedy procedure displayed by the State Disciplinary

Tribunal in clubbing together various charges |evelled
against 16 advocates in one common trial, mxing up. the
evi dence agai nst many, recordi ng omi bus t esti nony

slipshodly, not mai ntaining a record of each /day’s
proceedi ngs, examning wtnesses in the absence  of sone
respondents, taking eight years to finish a trial involving
depositions of four wtnesses and the crowiing piece,
om ssion to consider the evidence against each alleged
delinquent individually in the senm -penal proceedings. True,
a statutory tribunal may ordinarily regulate its procedure
without too nuch rigidity, subject to' the rules of natura
justice, but large-scale disregard of well-known norm of
fair process makes us wonder whether sone at |east of the
respondents have not been handi capped and whether justice
may not be a casualty if the tribunal is not alerted about
its processual responsibilities. W have sone observations
to make about the Tribunals at the State and at the
appel l ate levels in the further stages of this judgment.
However, we find it convenient to dispose of the appeals on
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the evidence, on the assunption that if, in fact, there have
been snatching and fighting and like solicitation exercises
indulged in by any of the respondents, such conduct is in
gross breach of professional behavi our and invites
puni shrent .

A case-by-case disposal is desirable and so we begin with
Dabhol kar (respondent in C A 1461/74) who appeared in
person to plead in defence. The evidence against himis far
fromsatisfactory and suffers fromgeneralised i nputation of
m sconduct agai nst a group of guilty |l awers. To dissect and

pi ck out is an erroneous process, except wher e
i ndi vidualised activities are clearly deposed to. Moreover,
the only witness who inplicates himswears: '| have not seen
himactually snatching away the papers. | did not hear the

talk M. Dabhol kar had with the persons’. Mreover, he was a
senior public prosecutor. W also record the fact that he
expressed distress-as the argunents noved on. Apart fromthe
weak and m xed evidence against him there is the
circunstance that he is around 68 years old. Wth a ring of
truth he " submitted that he was too old to continue his
practice in the profession and had resolved to retire into
the sequestered vale of life. He frankly admitted that even
apart fromthe evidence, if there were any sins of the past,
he would not Pursue the path of professional inpropriety
hereafter having decided virtually to step out of the Bar
except for a limted Purpose. He had just four cases |eft
wi th himwhich he desired to conpl ete. having received fees.
He further represented that he did not intend to accent any
new briefs or appear in any Court except to the little
extent that the Bonbay Paints & Allied Products.

53

Limted ( Chenbur, Bonbay), a | arge conpany whi ch
occasionally A engaged him in snall~ cases chose to brief
him W are inclined to take himat his word, particularly
because he has put hinself out~ of harmis way by a clear
assurance about his future plans. On the evidence, we
exonerate him from professional m sconduct and ot herw se we
record himsol emm statenent to the Court.

Shri Bhagthani, respondent in  C A 1462/74, has not
engaged counsel, nor appeared in person, but -as we exan ned
the evidence, assisted by Shri Desai, we found precious
little against him That extinguishes the charge. No need,
therefore, arises for punishing him or reversing the
appel l ate Tribunal’s acquittal.

The respondent in C A 1463/74 is Talati. He has been
found ’'not guilty’ in appeal but, as we perused the
evi dence, it becamre fairly clear that - sonme acts of
m sconduct had been made out, although the evidence suffered
fromomibus inmplication. H's counsel, M. Zakuriddin F
Boot wal a, however nade a subm ssion which has noved us into
showi ng sone consideration for this respondent. <Shri Zak
represented that his client had stood the vexatious
m sfortune of a long, protracted, litigation before the two
tribunals and a later round in this Court when the question
of locus standi of the State Bar Council was gone into. He
was in poor circunstances and had suffered considerably on
this score. Further, he has given an undertaking expressing
unqual ified regret for his deviant behavi our and has prayed
for the clemency of the Court, promsing to turn a new | eaf
of proper professional conduct, if he were permtted to
practice. Taking note of the conpassionate conspectus of
circunstances attendant on his case and in view of the
tender of unconditional regret which expiates, in part, his
guilt, we allow the appeal, but reduce the period of
suspension inflicted by way of punishnent by the Maharashtra
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Tribunal from three years to a period upto Decenber 31 this
year (1975) . In short, we find himguilty and reluctantly
restore the verdict of the original tribunal, but reduce the
puni shrent to suspension frompractice, as aforesaid.

The respondent in CA 1464/74 is Kelawala. His
counsel, M. Zaki, submtted that this practitioner had
beconme purblind and was ready to give an undertaking to the
Court that he would no longer practice in the profession
Wiile there is sonme evidence against him an overall view of
the testinmony, does not persuade us to take a serious view
of the case against him Moreover, being old and near-blind
and having undertaken to wthdraw from the profession for
ever, it is but fair that he spends the evening years |eft
to himw thout the stigma of gross msconduct. In this view,
we do not disturb the finding of the Disciplinary Conmittee
of the Bar Council of India hut record the undertaking filed
by Shri Zaki that his client Kelawala will not practice the
prof ession of |aw any 1longer. H

The respondent in C. A 1465/ 74 is Dixit for whom Shri

Gannul e appeared.~ Shri Desai, for the appellant, took us
t hrough the evidence
54

against this |lawer but fairly agreed that the evidence was,
by any standard, inadequate to bring honme the guilty of
m sconduct. We readily hold him rightly absolved from
pr of essi onal m sconduct.

The respondent in C A 1466/74 is Mandalia. He did not
appear in person or  through counsel. The reason is fairly
obvious. The evidence is so little that it is not possible
nor proper to pick out with precision and assurance any
particular 'soliciting —act to infer guilt. Shri Desai, for
the appellant, was fair enough to accede to this position
H s excul pation cannot, therefore, be interfered wth.

The only contesting respondent s Doshi-C A 1467/ 74.
He contests his guilt and pursues his plea with righteous
persi stence and challenges the evidence and its credibility
projecting his grievance about processual inproprieties. W
will consider both these facts of his legitimate criticism
despite his cantankerous argunents which we have heard with
f orbearance, remenbering that a party arguing his own case
may, perhaps, not be able to discipline hinself to observe
the mnimal decorumthat advocacy in Court obligates. The
respondent displayed, as the proceedings in this Court ran
on, his art of irritating interruptions, his exercises in
poppi ng up and down heedl ess of the Court’s adnonition, and
his skill in remaining references to what was not on record.
The fine art of advocacy suffers mayhem when irrel evant men
indelicately brush with it. The State Tribunal’s records
reveal that Shri Doshi had not spared their patience or
sense of pertinence. Having said all this, we are bound to
exam ne the evidence against himfairly. Such a -scrutiny
shows that the best w tness Shri Shertukde, the President of
the Bar Association and otherw se a respected Menber of the
Bar, has not involved himin any nmalpractice. Even Shri
Pat hare, the only one to rope himin, nerely gives omibus
testinony anbivalent in places and unspecific about soneg,
including Doshi. There is Ilittle else brought hone wth
clarity against |oquacious Doshi. To convict himout of the
vague; lips of Pathare may perhaps be a credulous folly. The
groupi ng of a nunber of advocates in a sort of mass tria
has prejudiced Shri Doshi, a consequence which could and
shoul d have been avoided. He had ot her grievances of denia
of fair opportunity which*we could not verify for want of a
daily diary or order sheet. W are satisfied by a perusal of
the record that this respondent has had an inpressive
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background of social service. commendable testinonials of
his legal skills from conpetent persons and sone |aw
practice in various Courts and consultancy work for socia
wel fare institutions which are apt to dissuade himfromthe
di sreputabl e bouts in the ’'pathological’ area of the
Espl anade Police Courts in Bonbay. Even assuming that this
over zeal ous gentleman had exceeded the strict bounds of
propriety, we are not satisfied that the charge of
prof essi onal nisconduct, as laid has been brought home to
him Wat we have observed about his conduct in this Court
must serve as a sufficient adnmonition to wean himaway from
i mproper conduct. We do not interfere with the excul pation
secured by himbefore the appellate Tribunal hopeful that he
will canalize his professional energies in a nor e
di sciplined way to be useful ‘to hinmself and. nore
55
inmportantly, to hi's unsolicited clientele. After all, even
a sinner ‘has A a future and given better court manners and
| ess turbulent” bellicosity, Shri  Doshi appears to have a
fair professional” weather ahead in the Cty. W hold him
unbl em shed so far as the vice of solicitation is concerned,
but caution himto refine hinself in advocacy.

Shri Rai singhani~ is tho respondent in C A 1468/ 74.
Shri V. S. Desai took us though the evidence agai nst him and
al though he is 65 years old, the evidence shows that he has
physically fought two rival advocates in the course of
snatching the briefs from clients, entering the Esplanade
crimnal courts. One of these fights resulted in his
trousers being torn and the other assault by himwas on M.
Mandal i a one of the respondents in these appeals. Shri
Mandal ia had filed a conplaint against ~Raisinghani but in
the crimnal court they Ilived down their earlier skirmsh
and conpounded the case. Be that as it -may, we find that
Shri Rai singhani is not merely an old nan but a refugee from
Paki stan who, |leaving his properties there has mgrated to
Ahrmedabad with his famly. Apparently he is in penurious
environs and stay in the refugee colony in/ Bonbay,
incidentally attending to his clains to the properties |eft
behind in Pakistan and acquiring some evacuee property in
lieu of what he has lost. Staying in_ Kalyan Refugee Canp
this lawer, afflicted with distress and dotage, is also
attending the Magistrate’s Court to make —a living. This
conmi serative social mlieu may not absolve him of the
m sconduct which, we are satisfied, the testinmony in the
case, has established. Even so, Shree - Raisinghani has
appeared in person and has given an undertaking expressing
renorse, praying to be shown clenency and assuring that,
econom ¢ pressure notw thstanding, he wll not| go anywhere
near professional pollution in the last vyears of his
practice at the Bar. W are inclined to take a sympathetic
vi ew of his septuagenarian situation, record his apol ogy and
assurance, restore the verdict of guilt by the  State
Di sciplinary Conmittee but reduce the punitive part of it to
a period of suspension until Decenber 31, this year (1975).

Now to the |egal i ssue bearing on canons of
prof essi onal conduct. The rule of |aw cannot be built on the
ruins of denocracy, for where law ends tyranny begins. |f
such be the keynote thought for the very survival of our
Republic, the integral bond between the |awer and the
public is wunbreakable. And the vital role of the |awer
depends upon his probity and professional life-style. Be it
renmenbered that the central function of the | egal profession
is to pronote the administration of justice. If the practice
of law is thus a public utility of great inplications and a
monopoly is statutorily granted by the nation, it obligates
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the lawer to observe scrupulously those norns which nmake
himworthy of the confidence of the comunity in himas a
vehicle of justice-social justice. The Bar cannot behave
with doubtful scruples or strive to thrive on litigation.
Canons of conduct cannot be crystalised into rigid rules but
felt by the collective conscience of the practitioners as
right:

"It nust be a conscience alive to the proprieties

and the inproprieties incident to the discharge of a

sacred public

L 1276 SCI /75
56

trust. |t nmust be a conscience governed by the

rejection of self-interest and selfish anbition. It

nmust be a conscience propelled by a consum ng desire to
play a | eading role in the fair and inpartia
adm ni stration of Justice;, to the end that public
confidence nmay be kept undim nished at all tinmes in the
belief that we shall always seek truth and justice in

the 13 preservation of ~the rule of law. It nust be a

conscience not shaped by rigid rules of doubtfu

validity, but answerable only to a noral code which
woul d drive irresponsible judges fromthe profession.

Wthout such a conscience, there should be no judge(1l)

and, we, may add, no | awer.

Such is the high standard set for professional conduct as
expounded by courts in this country and el sewhere.

These background observations will serve to size-up the
grave m sapprehension . of the [awof professional ethics by
the tribunal appoint ed by the Bar Council of India. The
di sciplinary body, acquitting everyone on non-violation of
bounds of propriety argued.

"Rule 36 (of the Bar Council of I'ndia on Standards
of Professional Conduct and Etiquette) is as follows:

An Advocate shal | not solicit work or
advertise either directly, or indirectly whether by
circul ar, adverti senents, touts, per'sona

conmuni cations, interviews not warranted by  persona
rel ations, furnishing newspaper comments or procuring
hi s phot ograph to be published in connection with cases
i n which he has been engaged or concerned. ." ..

Hence in order to be amendable to disciplinary
jurisdiction, the Advocates nust have (1) solicited
work (2) froma particular person (3) with respect to a
case. Unless all the three elenments are satisfied, it
cannot be said that an Advocate has acted beyond the
standard of professional conduct and etiquette. It has
been stated that the conduct of the Advocate concerned
did not conformto the highest standards of the |ega
profession. It is not that every body nust conformto
the highest standards of the legal profession. It is
enough if an Advocate conforms to the standards of
prof essional con duct and etiquette as referred to in

the rules”.
* * * *

"He (witness Mantri) says further that 7 Advocates
who are personally present today |I have seen each of

them standing either on the first floor, near the lift
or on the first floor either near the |lift or in the
| obbi es of the

(1) Hastings, Hon. John S., "Judicial Ethics as it Relates
to Participation in Mney Mking Activities"-Conference
on Judicial Ethics, p. 8 The School of Law, University
of Chicago (1964).
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Espl anade Court and trying to solicit work from the
persons A coning to the Esplanade Court. This nere
attempt to solicit is nothing."

"In order to be within the mschief of rule 36,
not merely canvassing is enough, but canvassing nmust be
for a case Wth the person who had not till then
engaged a |lawer. There is nothing to show either of
these things: none of the persons who night have been
subjected to these solicitations as they are stated
have been examined to prove the case. Hence this
evi dence does not establish anything within rule 36.".

Al that is necessary for us to see is whether the
three itens referred to have been conplied with and we
find that they have not been conplied with because we
do not know what ~was the nature of the communication
we do not know- in _connection wth which case the
solicitation took place and with whomthe conversation
took place. Hence M. Shertukade's evidence is not
sufficient for~ the purpose of taking any disciplinary
acti'onunder rul e 36.

*

* * * *
"M . Krishnarao V. Pathundi is the first w tness
in this case (case of Raisinghani). He says: "I had

seen Kel awal a, ‘M. Baria; M. Raisinghani, M. Bhagtani
approaching the people visiting t he Court and
soliciting work fromthent. This we have al ready sl ated
is far below the requirenent required  to be proved
under rule 36....He says that he ‘had seen M.
Rai si nghani approachi ng people and soliciting work. He
did not ascertain the names of the persons who
approached because it was not his ~business. But as
stated above, is evidence does not establish the three
el ements required to be proved under rule 36 because we
do not know what was the personal conmunication between
himand the persons solicited. W do not know whet her
it related to a case or not." ....Then the next wtness
is M. Sitaram Gaj anan Shertukade. |In cross-exani nation
by M. Rai singhani he says: "I have ‘seen M.
Rai si nghani accosting people. | have  seen M.
Rai si nghani snatching the papers fromthe hands of the
litigating public. | have seen this nore than 10 tines.
The litigating public from whom the papers were
snatched did not say anything that there was a fight
between M. Raisinghani and other |awer —over the
papers which were snatched. | did not contact those
persons from whomthe papers were snatched nor tal ked
to them so he was not concerned with this Therefore his
evi dence cannot be sufficient (Emphasis, ours)

W may, illustratively, quote an excerpt from the

evidence of the Bar Association President and one-tine Bar
Council Menber Shri Shertukade to show the injury to the
profile of the profession the curious view of the
di sciplinary tribunal has inflicted:

"I have seen M. Raisinghani accosting people. |
have seen M. Rai singhani snatching the papers fromthe
hands of litigating public. | have seen this nore than
10 times There was a fight between M. Rasinghani and
M. Baria. made oral conplaint to the CP.M | do not
renmenber who was present at that tinme. In that fight
M. Raisinghani s pant was torn... There was assault by
M. Raisinghani on M. Mndalia and | had advised M.
Mandalia to file a conplaint against M. Raisinghani.
M. Mandalia did file a case against M. Raisinghan
but it was conpounded."”
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How can a disciplinary authority, aware of its
accountability to the Indian Bar, functioning as the stern
nonitor holding the punitive nace to preserve professiona
purity and pronote public commtnent and appreciative of
what is disgraceful, dishonourable and unbecom ng judged by
the standards of conduct set for this noble calling and
deviations damaging to its public image, find its way to
hol d such horrendous m sbehaviour as snatching, catching,
fighting, and wunder-cutting as not outragi ng the canons of
conduct w thout exposing itself to the charge of dereliction
of public duty on the trisection of r. 36 and blind to the
"law for |awers’?

It has been universally understood, wherever there is
an organi sed bar assisting in admnistering justice, that an
attorney solicitor, barrister or advocate will be suspended
or disbarred for soliciting | egal business. And the
"snatching’ species of solicitation are nore revolting than
anmbul ance chasing’, advertising and the like. If the |earned
profession is not a noney-naking trade or a scranble for
porterage but a branch of the administration of justice, the
view of the appellate disciplinary tribunal is indefensible
and deleterious. W, as a legal fraternity, nust and shal
live up to the second-and live down the first. by observance
of high standards and dedication to the dynamc rule of |aw
in a devel opi ng country.

It is wunfortunate that the Maharashtra tribunal has
slurred over vital procedural guidelines. Professiona
m sconduct prescribed by s. 35 of the Act has to be
understood in the setting of a calling to which Lincoln,
Gandhi, Lenin and a gal axy of great nen belonged. The high
noral tone and the considerable public service the bar is
associated with and its key role in the devel opnental and
di spute-processing activities and,~ above all, in the
building up of a just society and constitutional order. has
earned for it a nonopoly to practise law and an autonomy to
regulate its own internal discipline. This heavy public
trust should not be forfeited by legalising or Iicensing
fights for briefs affrays in the rush towards clients,
undercutting and wangling anong nenbers. |ndeed, we were
scandal i zed when one of the respondents cited a decision
under the Suppression of Inmoral Traffic Act to prove
59
what is ’'soliciting’. The odious attenpt to equate by
inmplication the standards for the two professions was given
up after we severely frowned on it. But ~the disciplinary
tribunal’s view that an attenpt to solicit did not matter,
that professional nisconduct rested solely on r. 36 of the
rules framed under s. 49(c) and that r. 36 was made up of
three conponents, shows how an orientation course in canons
of conduct and etiquette in the socio-ethical setting of the
| awyer, the public and professional responsibility my be an
educative asset to disciplinary tribunals and Bar Councils
whi ch appoint tribunals and regul ate professional conduct by
rules. Cicero called the law 'a noble profession , but
Frederick the Great described | awers as '| eeches’. W agree
that r. 36, fairly construed, sets out whol esone rul es of
prof essi onal conduct although the canons of ethics existed
even prior to r. 36 and the dissection of the said rule; the
way it has been done by the disciplinary tribunal
disfigures it. It is also clear that r. 36 is not the only
ni dus of professional ethics.

I ndeed, the State tribunal has, from a processua
angle, fallen far short of norms |ike proper nunbering of
wi t nesses and exhibits, indexing and avoi dance of mi xing up
of all <cases together, default in examnation of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 13

respondents consideration, separately, of the circunstances
of each delinquent for convicting and sentencing purposes.
More attention to the specificity in recording evidence
agai nst each devi ant instead of testinonial clubbing
together of all the respondents, would have made the
proceedi ngs clearer fairer and in keeping wth court
net hodol ogy, without over judicialised fornalities. |ndeed

the consolidation of 16 cases and trying themall jointly
al t hough the charges were di fferent episodes, were obviously
violative of fair trial. And 8 years for an enquiry so

sinmple and brief: W express the hope that inprovenent of
this branch of law relating to disciplinary proceedings wll
receive better attention from the Bar Council and the
tribunal nmenbers. What prophylactic prescription can ensure
fundanentally fair hearing or due process better than by
choosi ng persons of sense-and sensibility famliar with the
basics of trial procedure and conscientious about avoi dance
of prejudice and delay ? Rules may regulate, but nen apply
them Both are inportant.

The ‘appel | ate disciplinary tribunal was wholly wong in
applying r. 36 which was pronmulgated only in 1965 while the
al  eged mi sconduct took place earlier. What this tribuna
forgot was that the legal profession in India has been wth
us even before the British and comng to decades of this
century, the provisions of r. 35 of the Advocates Act s. 10
of the Bar Councils Act and other enactnents regulating the
conduct of legal ' practitioners have not turned on the
splitting up of the text of any rule but on the broad canons
of ethics and high tone of behaviour well established by
case-law and | ong accepted by the soul of  the bar
Prof essional ethics were born wth the organi sed bar, even
as noral norns arose with civilised society. The exercise in

di scovering the "three elenents’ of 1. 36 was as
unservi ceable as it was as supererogatory.
60

The ruling inIn the matter of 'P an Advocate(1); In
re: Shri M Advocate of Suprene Court of India(2); In the
matter of an Advocate(3); Govt. Pleader v. Siddick(4) were
cited before us and no judge, nor |lawer wll be in 'doubt,
even without study of case law, that snatching briefs by
standing at the door of the court house and in fighting for
this purpose is too di shonour abl e, di-sgracef ul and
unbeconming to be approved even for other professions.
Imagine two or three nedical nmen manhandling a patient to
claimhim as a client The |aw has suffered at the hands of
the appellate tribunal. Lest there should be Iingering
doubts we hold that the canons of ethics and propriety for
the legal profession totally taboo conduct 'by way of
soliciting, advertising, scranbling and other obnoxious
practices, subtle or clunsy, for betterment of /|ega
busi ness. Law is no trade, briefs no merchandi se and so the
| eaven of conmercial competition or procurenment shoul d not
vul garise the |legal profession. Canon 27 of Professiona
Et hi cs of the Anerican Bar Association states:

"It is wunprofessional to solicit professiona
enpl oyment by circul ars, adverti senents, t hrough
touters or by personal comunications or interviews not
warrant ed by personal relations."

We wish to put beyond cavil the new call to the | awer
in the econonmic order. |In the days ahead, legal aid to the
poor and the weak, public interest litigation and other
rule-of law responsibilities will demand a whol e new range
of responses fromthe bar or organised social groups with
| awyer nenbers. Indeed, the hope of denbcracy is the
dynam sm of the new frontiersnen of the law in this
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devel oping area and what we have observed agai nst
solicitation and alleged profit’ naking vices are distant
fromsuch free service to the community in the Jural sector
as part of the profession’s tryst with the People of |ndia.

It is a msfortune that a disciplinary body of a
di mensionally great and growing public utility profession
has lost its vision, blinkered by r. 36 (as m sconstrued and
trisected by it). For the practice of Law wth expandi ng
activist horizons, professional ethics cannot be contain ed
ina Bar Council rule nor in traditional cant in the books
but in new canons of conscience which wll command the
menbers of the calling of justice to obey. rules of norality
and utility, clear in the crystallized case-law and concrete
when tested on the qual ms of high norns-

(1) (1964)1 S. C R 697. (2) (1956) S. C R 811

(3) I. L. R 63 Cal. 869. (4) 31 Bom L. R 625
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sinpl e enough in given situations, though involved when
expressed in a single sentence. W but touch upon this cal
to the calling of law, as nore is not necessary in the facts
of these cases:

The aw has thus been set right, the delinquents
identified and dealt with,  based on individualised deserts
and the appeals are disposed of in the trust that standards
and sanctions befitting the national Bar will be maintained
in such dignified 5and deterrent a manner that public
confidence in this arm of the justice-system is neither
shaken nor shocked.

Parties will bear their costs throughout.

P.B.R
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