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ACT:

Bonbay Sales /Tax Act, 1953, Sections 2(6), 5 11(5)
11(3), 15, 15A, 24, / 26(3) (i), 26(3) (ii) and 35 and Bonbay
Sal es Tax Act, 1959, Sections 2(11), 2(19), 19(3), 35, 35A
and 62 and Bonbay Ceneral C auses Act. 1904, section 3(35)-
Assessnent and re-assessnent to sales tax of pre-dissolution
turnover of the dissolved firm Assessnent and re-assessnent,
if without jurisdiction.

HEADNOTE

The first appellant was a partnership firmconstituted
under a deed of partnership dated Decenber 3, 1953. 'The firm
was registered as a dealer under the Bonbay Sal es Tax Acts
of 1953. and 1959. The firm consisted of five partners
appel lants two to five and one other who died in 1965. The
firmused to carry on business at Bonbay as inporters and
conmi ssi on agents and al so. as wholesale dealers in
chem cals, dyes and various other goods. It had been
assessed by the Sales Tax authorities formthe period from
July, 1953 to March 31, 1958 on the basis of the returns
filed by it. On November 10, 1960, the Sales Tax officer
sei zed a nunber of documents fromthe office of the firm on
May 20 1962, the firmwas dissolved. On June 26, 1962 the
Sal es Tax of ficer canceled the firms registration
certificate under the Central Sales Tax Act as well as the
registration certificate, authorisation and |icence under
the Bonmbay Sales Tax Act which the partners of the firm had
surrendered. On Novenmber 20 1963, the Sales Tax officer
issued two notices to the firm one asking for elucidation
of certain itens in the books of accounts seized, and the
ot her under sec. 15 of the 1953 Act calling upon the firmto
show cause why the assessnent already mnade for the period
April 1, 1957 to March 31, 1958 should not be opened. On
August 31, 1965, the Sales Tax officer passed five orders,
all against the dissolved firm the first was a re-
assessment order for the vyear April 1. 1957 to March 31
1958 on the ground that certain sales and purchases during
that period had been concealed and the other four were
assessment orders for subsequent years covering the period
fromApril 1, 1958 to March, 1961. on these five orders a
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total sum of Rs. 6,56,365/47p. was found due fromthe firm
On Cctober 22, 1965, the demand notices issued upon these
assessnent orders all in the name of the dissolved firm
were affixed to the premises in which the firm had its
of fice before it was dissol ved.

On Novenber 24, 1965, the appellants filed a wit
petition in the H gh Court of Bonbay challenging the orders
of re-assessnent and assessnent on various grounds. |In view
of the fact that the appeals filed by the firmbefore the
Assi stant Comm ssioner of Sales Tax were pending, the High
Court did not decide the question whether the Procedure
prescribed by |law was followed in the assessnent proceedi ngs
and whether the orders were justified on nmerits. The only
guestion which the H gh Court considered was whether the
i mpugned orders were without jurisdiction as having been
passed against a dissolved firm By its judgnent dated
December 8, 1969, the Hgh Court rejected the contention of
the firm and held that in view of the provisions contained
in the Bonbay Sales Tax Acts of 1953 and 1959, it was
perm ssible to assess a dissolved firm

Di smi-ssing the appeal by special | eave,

N

HELD: (per Chandrachud and Sarkaria, JJ.)

(i) I'n Jullunder Vegetables Syndicate case, [1966] 2
S.CR 457 this Court held: (1) A dissolved firmcannot be
assessed to sales tax wunless the statute under which the
assessnent is made aut hori ses the ~assessnent ei t her
expressly or by \ necessary i mplication; (2) I f, by
definition, a firmis a dealer  under an Act, it becomes a
legal entity or an independent ~ assessable unit for the
purposes of that Act. If that be so, the firmceases to be a
| egal entity on dissolution

690
and thereafter, on principle it cannot be assessed to sal es
tax unless the statute so authorises expressly or by

necessary inplication. (3) Neither ~ a provision requiring a
dealer to informthe authorities if it discontinues its
busi ness, nor a provision inposing a joint and severa
l[iability on the dealer and its partners for the paynent of
tax, penalty or any other anpunt due under the Act or rules
can be interpreted as conferring jurisdiction to assess a
dissolved firm and (4) In interpreting a fiscal statute the
court cannot proceed to nake good the deficiencies, if any,
in the statute: it shall interpret it in a manner favourable
to the tax payer. The language of a taxing Act cannot be
strained in order to hold a subject liable to tax. 1694 D,
695 C E]

Khushi Ram Behari Lal & Cd. v The Assessing Authority,
Sangrur and Another, (1967) 19 S. T.C  381;  Additiona
Tahsildar, Raipur and Ors. v. Gendalal,(1968) 21 S.T.C/ 263,
and Lalji v. The Assistant Conmi ssioner, Sales Tax, Raju.
(1958) 9 S.T.C. 571 referred to.

(ii) The provisions of the Bonmbay General C auses Act
apply to the interpretation of the Bonbay Acts unless there
is anything repugnant in the subject or context of the Act
of 1953. There is no repugnancy between the definition of
dealer in section 2(6) which is defined to nean any ' person
who carries on the business of selling or buying goods and
definition of ’'person’” in s.3(35) of the Bombay Cenera
Cl auses Act, 1904 and, therefore, the word ’'person’ in s.
2(6) must be taken to include a 'body of individuals' that a
firmis. S. 24 of the Act which provides that every deal er
who is liable to pay tax and who is an individual H ndu
famly, an association or a club. society, firmof conpany,
shall send to the prescribed authority a declaration stating
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the name or the person who shall be deened to be the manager
of such dealer’s business furnishes a strong indication for
saying that the franers of the Act intended to recognise the
firmas a legal entity. This section will be meaningless in
its reference to a firm unless the fundanmental assunption
of the provision was that a firmas distinct’ from its
partners is an independent assessable entity.[696 CF

(iii) Since the Act of 1953 considers a partnership
firmto be a legal entity, on the dissolution of the firm
its legal personality would cease to exist. On the firm
ceasing to have existence in the eye of law, there can be no
assessnment of the firm as such for, in the absence of an
express statutory provision or a clear statutory intendnent,
a dead person cannot be assessed. [696 F-

Ellis C. Reid v. ~Conmissioner of Income-tax (1930)5
. T.C. 100 and the Commi ssioner of Income-tar. Bonbay City
v. Amarchand N. Shroff [1963] 48 T.T.R 59 referred to.

(iv)S. 5(3) shows that if a firm has incurred the
liability to pay sales-tax, that liability continues unti
the cancellation of the registration. Again, it is a clear
and necessary inplicationof s. 15(1) of the Act of 1953
that even a dissolved firmcan be assessed or re-assessed
within the period nentioned therein. S. 15(1) contains an
i mportant clause that action thereunder can be taken by the.
Col l ector after giving a notice to the assessee under s.
14(3) of the Act within the prescribed period. Once such a
notice is given, the Collector gets the jurisdiction to
assess or re-assess the anpunt of  tax due fromthe dealer
and all the provisions of the Act "shall apply accordingly
as if the notice were a notice served under s. 14(3)" S. 15A
conferring anal ogous powers to assess or re-assess a dealer
for taxes due prior to Novenber 21, 1956 when the States
were recognised if any turnover had escaped assessnment and
provi sions of sub-sections 3(i) and 3(ii) of S. 26 providing

that when a firm liable to pay the "tax is dissolved. it
shall be Iliable to pay the tax on the goods allotted to any
partner "as if" the goods had been sold to such  partner

unl ess he holds a certificate of registration or obtains it
within the prescribed period are.in the scheme of the Act
that the assessnment of a dissolved firmis within the clear
i ntendment of the statute. [697 H 639 C, E, 700 A-B, F]

(v) Though equitable construction may be adm ssible in
relation to other statutes or other provisions of a‘taxing
statute, such a construction is not admissible in the
interpretation of a charging or taxing provisionin a taxing
statute. [702-D
691

Cape Brandy Syndicate v. Conm ssioner of I'nland Revenue
(1921) 12 Tax Cases 358r A V. Fernandez v. The State of
Kerala [1957] S.C. R 637; The Conmi ssioner of |ncone-tax
Bonbay v. the Provident Investnent Co. Ltd [1957] S.CR
1141; Conmi ssioner of Income-tax Madras v. Ajax Products
Ltd. through its Li qui dator [ 1965] 1 S CR . 700;
Conmi ssioner. O Inconme-lax Gujarat v. Ms. B. M Kharwar
[1969] 1 S.C. R 651; Conmm ssioner of Incone tax Wst Benga
v. Vegetable Products Ltd. [1973] | S.C R 442; Walth Tax
Comm ssioner v Kripashanker [1971] 2 S.C.C. 570 Pryce v.
Monmont hshirs Canal and Railway Conpanies [1879] 4 A C
197; C I.T. Bengal v. Mhaliram Ranjeedas 67 |.A 239, 247.
India United MIIs v. Conmmssioner of Excess Profits Tax
[1955] 1 S.C R 810, 816. GQursahai Saigal v. CI.T. Punjab
[1963] 3 S.C.R 893 and Witney v. Conmi ssioners of Inland
Revenue [1925] 10 T.C. 88, referred to.

(vi) Under the Bonbay Sales Tax Act, 1959 also
provi sions of section 2(11) and 2(9) respectively contai ning
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the definition of "dealer" and "person" nmake it clear that a
firmis a distinct assessable entity. The joint and severa
l[iability OF the partners in respect of taxes which the firm
isliable to pay is provided by s.18. The purpose of s.
19(3) is to nmake the parners jointly and severally liable,
even if the firm is assessed to sale tax after its
di ssolution. S. 15(3) would otherwi se be otiose. S. 19(3) of
the 1959 Act makes explicit what was inplict in the Act of
1953. The Act of 1959 contains provisions in sections 35,
35A and 62 which are simlar to those provisions which are
contained in sections 15, 15A and 35 of 1953 Act. [703 H
704 A, D, 705 B-(

The Sales Tax officer (XIX) Enforcenent Branch Bonbay
v. KMS. Mri Chettiar (1975) 35 S.T.C. 148 approved.

Per Gupta J. (D ssenting)

(1) A firmis a seperate legal entity and a distinct
assessabl e unit under the Acts of 1953 and 1959. Neither the
1953 Act nor the 1959 Act contains any provision permtting
assessment or -~ recovery proceedings being taken against a
di ssolved firm It is opento the Legislature by a |lega
fiction to keep alive a dissolved firmfor sone definite
purpose, but here the 1egislature has not chosen to do so.
No provision simlar-to that contained in s. 189(1) of the
I ncome- Tax Act, 1961 is-to be found in " either of these two
Acts. [708 H, 711 G 713 & 714 A

(ii) 'Dealer’ has been defined inthe Acts as a person
who carries on the business of selling or buying goods. S
15 o the 1953 Act which deals with escaped assessnent or
under - assessment requires the collector to serve a notice on
the deal er concerned before proceedi ng agai nst hi mbut where
the dealer was a firm dissolved before the notice was
i ssued, there is no person carrying on the business of
selling or buying goods on whom notice can be served. S. 35
of the 19591 Act is simlar to s. 15 of the 1953 Act. A
di ssolved firm may be equated with a dead person bot h cease
to be assessable units. [706 H, 709 D-H 710 A 714 B]

(iii) S.19 (3) of the 1959 Act which nmakes the
erstwhile partners jointly and severally liable for the tax
due from a dissolved firmdoes not say that assessment or
recovery proceedings may be initiated or continued agai nst a
firm as such even after its dissolution. It is not
perm ssible to read in this provision theadditional words
"as if the firmexists". To provide that the tax due froma
firmmy be assessed or collected after its dissolutionis
not the same thing as allowing the assessnent or recovery
proceeding to be started or continued agai nst the dissolved
firm The power of assessing a dissolved firmis no to be
mxed up with the liability of the partners. [710 E-F, 711-
Bl

The provisions relating to the assessment or recovery
of the lax including provisions requiring service of notice
on the assessee would, in the case of a dissolved  firm
apply to the erstwhile partners and all proceedi ngs i ntended
against the firmnost be taken against them [711-(Q

JUDGVENT:

ClVIL APPELLATE JURISDICTION Civil Appeal No. 1802 of
1970.

Appeal by Special Leave fromthe Judgnent and order
dated the 8th Decenber, 1969, of the Bomhay Hi gh Court in
Msc. Petition No. 564 of 1965.

692
S. T. Desai, H K Shah, A C Memneses and Mahendra H
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Gani & K. J. John for the Appellants.

M C. Bhandare, Vazir Singh and M N Shroff for
Respondent s.

The Judgnment of Y. V. CHANDRACHUD and R S. SARKARI A, JJ
was delivered by CHANDRACHUD J. A C. GJPTA, J gave a
di ssenting Opi ni on.

CHANDRACHUD, J. The question which arises for decision
in this appeal is whether under the Bonbay Sal es Tax Act,
1953 and the Bonbay Sal es Tax Act, 1959 a dissolved firmcan
be assessed or reassessed to sales-tax in respect of its
pre-di ssol ution turnover.

The first appellant Ms. Mirarilal Mhabirprasad was a
partnership firm constituted under a deed of partnership
dat ed Decenber 3, 1953. It was doing business at 30-
Conmer ci al Chanbers, Masj id Bunder Road, Bonbay, as
i mporters, conmi ssion agents, indenting agents, delcreders
agents and financiers and also as wholesale dealers in
colours, chemcals, dyes etc. The firm consisted of 5
partners appellants 2 to 5 and one other who died in 1965.
The firm' was, registered as a deal er under the Acts of 1953
and 1959.

Under diverse orders o assessment passed prior to its
di ssolution, the firmwas assessed to sales-tax for the
period July 1953 to March 31, 1958. On Novenber 10, 1960 the
Sal es Tax officer (VIII), Enforcenent Branch, Bonbay, seized
certain documents from the firms office. Notices were
issued to the firm fromtine to time for attendance to
explain these docunments. Over sixty  neetings took place
between the firm s representatives and the authorities, at
the end of which, tw notices dated Novenber 20, 1963 cane
to be issued to the firm By the first of these notices, the
firmwas asked to explain certain discrepancies in.its hooks
of account. The second notice was issued under section 15 of
the Act of 1953, by which the firmwas asked to show cause
why the assessment already nade for the period 1-4-1957 to
31-3-1958 should not be reopened on the ground that certain
sal es were suppressed by the firm as a result of which a
part of its turnover had escaped assessnent. Respondent 1,
the Sales Tax officer (VIII), Enforcenment Branch G eater
Bonbay, fixed the hearing of the assessnment proceeding on
April 1, 1965 but the firm requested by its letter dated
April 3, for an adjournnent till May on the ground that one
of the partners had died suddenly in Delhi and that the
other partners would be back in Bonmbay by May. On My 26,
1965 respondent addressed a notice to the firmstating that
the hearing would be taken up fromday to day fromJune 14,
1965 and that the partners should remain present at the
heari ngs.

There was considerable difficulty in serving the
aforesaid notice, as another firm by the nane of Ms.
Murarilal Bal krishna had apparently started doi ng busi ness
at the place where the assessee firmwas carrying on its
busi ness. Intimations were sent to the registered address of
the firm and an Inspector of the Departnent went personally
to effect the service. Eventually, on August 31, 1965
respondent 1 passed ex -parte orders of re-assessnent for
the period 1-4-1957 to 31-3-1958 and ex-parte orders of
assessnment for the period 1-4-1958 to 31-3-1961. The
assessment of the firmfor the period
693

subsequent to 31-3-1958 was pending ever since, as it
had to await the result of inspection of the incrimnating
documents seized fromthe firnmis office in Novenber, 1960.
On Cctober 22, 1965 demand notices were pasted on the office
of the firm at its Masjid Bunder Road address. Ms.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 25

Murarilal Bal kri shna who were doi ng business there are said
to have informed a partner of the firmthat denand notices
were so pasted.

By the revised assessment order, respondent 1 held that
for the period 1-4-1957 to 31-1-1958, the turnover of
suppressed sales which had escaped assessnent was Rs.
41, 47,090. He assessed on this turnover an additional tax of
Rs. 1,95,582.47. Respondent 1 found that for subsequent
periods also a large part of the turnover was suppressed by
the firm On that footing, he assessed the sales tax for the
period 1-4-1958 to 31-3-1961, breaking up the period in fore
assessnments. By the demand notices, the firmwas call ed upon
to pay a total tax of 'Rs. 6,70,969.96, inclusive of the
sales tax quantified in the revised assessnent. The notices
apprised the firmof its liability to pay penalty if the tax
was not paid within the stated period.

The assessment” for the period 1-4-1957 to 31-12-1959
was made under the Act of 1953. The tax due for this period
cones to Rs. 5,63,900 and odd. The assessnent for the period
1-1-1960 to 31-3-1961 was nmade under the Act of 1959 The tax
due for this period conmes to Rs. 92,300 and odd. The firm
has filed appeals against the aforesaid orders, which are
pendi ng before the Assistant Commi ssioner, Sales Tax,
Bonbay. In view or  those appeals the recovery proceedi ngs
were stayed by the appellate authority.

During the pendency of the assessnent proceedi ngs, no
formal intination appears to have been given by or on behalf
of the firmto the assessing authority that  the firm was
di ssolved. It was on  Decenmber 21, 1964 that in a letter
witten to respondent 1, one of the partners made a casua
and fleeting reference to that fact:” "you wll also
appreciate that the firmwas dissolved 4 years back". It is
however futile to pursue this Iline ~of inquiry because, on
being called upon to produce the  deed of dissolution, the
partners did produce a deed showing that the firm was
di ssol ved on My 20, 1962. Respondent 1 appears to have
accepted the authenticity of the deed of dissolution and in
fact, acting wupon it, the sales-tax authorities can called
the registration of the firmunder the Sales Tax Acts with
effect from June 16, 1962. W cannot now go behind the
position that the firmwas dissolved on May 20, 1962

On Novenber 24, 1965 the appellants filed a wit
petition in the H gh Court of Bonbay challenging the orders
of re-assessnent and assessnent on various grounds. |In view
of the fact that the appeals filed by the firmbefore the
Assi stant Comm ssioner of Sales Tax were pending, the High
Court did not decide the question whether the  procedure
prescribed by |law was followed in the assessnent proceedi ngs
and whether the orders were justified on nmerits. The only
guestion which the H gh Court considered was whether the
i mpugned orders
694
were without jurisdiction as having been passed against a
dissolved Afirm By its judgnment dated Decenber 8, 1969 the
Hi gh Court rejected the contention of the firmand hel d that
in view of the provisions contained in the Bonbay Sal es Tax
Acts of 1953 and 1513, it was pernissible to assess a
dissolved firm The correctness of that finding is
chal l enged by the appellants in this appeal by specia
| eave.

The only question with which we are concerned in this
appeal is whether the orders of re-assessnent and assessnent
passed by respondent 1 are wi thout jurisdiction by reason of
the fact that the assessee firmwas dissolved prior to the
date on which those orders were passed. In fact, the very
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assessment and re-assessnent proceedings for The relevant
years were comrenced after the dissolution of the firm The
noti ce under which those proceedings were started is dated
Novenber 20, 1963 while the firm was dissolved on May 20,
1962. W nmay nmention that in a judgment to which we rnust
i mediately turn, this Court has taken the view that if
under a statute a dissolved firmcannot be assessed to Sal es
Tax, it does not nmake any difference whether the proceeding
was initiated before or after the dissolution Thus, the true
guestion for decision is whether a dissolved firm can be
assessed or re-assessed under the Bonbay Sal es Tax Act, 1953
and the Bonmbay Sal es Tax Act, 1959.

A simlar question came up for decision before this
Court in State of Punjab. v. Ms. Jullundur Vegetables
Syndi cate(1). That was case under the East Punjab Genera
Sal es Tax Act, 1948. 'The respondent firm therein was
assessed to salestax in 1953 but that order was set aside
for want  of jurisdiction. Fresh proceedings were then
started for assessnent but the firmwas dissol ved before the
conmencenent of those proceedings. The firmwas thereafter
assessed —and the order of the ~Sales-Tax officer was
confirmed in further proceedings with some nodifications. On
a reference the Punjab H gh Court set aside the assessnent
on the ground that the East Punjab General Sal es-Tax Act,
1948 did not provide for a nmachinery for assessnment a
di ssolved firm in respect of its pre-dissolution turnover.
The judgnment of the H gh Court was confirned by this Court.

Since the | earned counsel for the appellants has relied
heavily on the aforesaid decision, it 1is necessary to
analyse it «closely. The Court. speaking through Subba Rao,
J., observed at the outset that the question as regards the
validity of the assessnent depended upon the relvant
provisions of the particular Act. On examning the rel evant
provi si ons, nanely, sections 2(d), 4(1), 7(1), 16(b), 17 and
Rule 40 the court held that there was no provision in the
statute expressly. authorising the  assessing authority to
assess a dissolved firm The Court then proceeded to find
whet her such a power could ‘be gathered by ‘necessary
implication from the other provisions of, the Act and held
in the negative. Thus, by reason of the | anguage and schene
of the Punjab Act, a dissolved firmecould not be assessed.
Relying on section 2(d) which defined a dealer to include a
firm the Court held that though under the partnership | aw a
firmwas not a legal entity,

(1) [1966] 2 S.C R 457.

695
the firmwas an independent assessable unit for the purposes
of the Punjab Act. |If that be so, on dissolution, the firm

ceased to be a legal entity and could not be assessed in the
absence of a statutory provision permtting the assessnent
of a dissolved firm The Court found that there was-a | acuna
in the Punjab Act of 1948 which was filled up later by an
amendment but that anendment was not retrospective. Finally,
the Court touched upon the conflicting decisions of the High
Courts on the point and observed that all of those decisions
were over-burdened with the consequences of a contrary
construction on the, incidence of taxation and also their
m xi ng up the question of the statutory power of assessing a
di ssolved firmwith the liability of the partners to pay the
tax so assessed on the firm before its dissolution. The
reasons given by sonme of the H gh Courts in support of a
contrary conclusion were rejected by this Court.

The Jul l undur Veget abl es Syndicate case is a clear and
direct authority for the following propositions: (1) A
di ssolved firm cannot be assessed to sales tax unless the
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statute under which the assessnent is mnade authorises the
assessment either expressly or by necessary inplication; (2)

If, by definition, a firmis a dealer wunder an Act, it
becormes a legal entity or an independent assessable unit for
the . purposes of that Act. If that be so, the firmceases

to be a legal entity on dissolution and thereafter, on
principle it cannot be assessed * to sales tax unless the
statute so authorises expressly or by necessary inplication

(3) Neither a provision requiring a dealer to informthe
authorities, if it discontinues its business, nor a
provision imposing. a joint and several liability on the
dealer and its partners for the payment of tax, penalty or
any other ampunt due ‘under the Act or rules can be
interpreted as conferring jurisdiction to assess a dissol ved
firm (4) |In interpreting a fiscal statute the Court cannot

proceed to make good the deficiencies, if any, in the
statute: it shall interpret the statute as it stands and in
case of doubt, it shall interpret it in a manner favourable

to the tax payer. ~The language of a taxing Act cannot be
strained inorder to hold a subject liable to tax.

The decision in the Jullundur case was followed by this
Court without nore, in - Khushi Ram Behari Lal & Co. v. The
Assessing Authority, Sangrur, and A 71r.(11); and in
Addi tional Tahsildar Raipur. and ors. v Gendalal (2). Khuh
Ranmis case arose under the East Punjab General Sales Tax
Act, 1948, the provisions of which were considered by this
Court in the Jullundur case. Gendalal’s case arose under
the Central Provinces and Berar Sales Tax Act, 1947. The
court did not exam ne the provisions of that Act separately,
presumabl y because those provisions were considered by the
MP. Hgh Court in Lalji v. The Assistant Conmm ssioner
Sal es-tax, Raipur ), and the decision of the Madhya Pradesh
H gh Court was expressly disapproved by this Court in the
Jul l undur case. The Madhya Pradesh High Court had relied
upon section 17 of the C. P. _and Berar Sales Tax Act,
correspondi ng to section 16(b) of the East Punjab Act, to
(1) [1967] 19 S.T.C 381. (2) [1968] 21 S./T.C 263

(3) [1958] 9 S.T.C 571
696
sustain the continuity of the firmas a |legal entity unti
information of dissolution was given to the -prescribed
authority. No other provision‘of the C. P.—Act, apart from
section 17, appears to have been canvassed before this Court
in support of the argunment that it was perm ssible under
that Act to assessed dissolved firm

Applying the ratio in the Jullundur  case was nust
examne me provisions of the two Bonbay Acts in order to
find whether those provisions, expressly or by necessary
i mplication, authorise the assessnment of a dissolved firm

Turning first to the Act of 1953, section 2(6) of that
Act defines a 'dealer’, in so far as relevant, to nmean any
"person’ who carries on the business of selling or buying
goods. This definition does not by itself make the firma
di stinct assessable entity and the position obtaining under
the general law that a firmis but conpendi ous nane for the
partners who conpose it renmains outstanding. But section
3(35) of the Bonbay General C auses Act, 1904 defines
"person’ as including "any conpany or association or body of
i ndi vi dual s, whether incorporated or not". The provisions of
the Bonbay General Cl auses Act apply to the interpretation
of the Bonbay Acts unless there is anything repugnant in the
subj ect or context of the Act under review. There is no such
repugnancy and therefore the word 'person’ in section 2(6)
of the Act of 1953 nust be taken to include a ’'body of
individuals’ that a firm is. Not only is there nothing in
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the Act of 1953 which is repugnant to the notion that the
firmcould be a dealer, but section 24 or that Act furnishes
a strong indication for saying that the framers of the Act
intended to recognise firns as a legal entity. That section
provides that every dealer who is liable to pay the tax and
who is an undivided H ndu famly, an association or a club

society, firm or conmpany, shall send to the prescribed
authority a declaration stating the name of the person who
shal | be deened to be the manager of such deal er’s busi ness.
Section 24 would be neaningless in its reference to a
"firm, unless the fundamental assunption of the provision
was that a firm as distinct from its partners is an
i ndependent assessable entity. That assunption is made good
by the conbi ned operation of section 2(6) of the Act of 1953
and section 3(35) of the Bonmbay General C auses Act.

Since the Act of 1953 considers a partnership firmto
be a legal entity, on the dissolution of the firmits |ega
personality would cease to exist. On the firm ceasing to
have exi stence in the eye of |law, there can be no assessnent
of the firmas such for, in the absence of an express
statutory provision or a clear statutory intendnent, a dead
person cannot be assessed.

Section 2(2) of the Income-tax Act, 1922 defined an
assessee as "a person by whom income-tax is payable". The
Bonbay High Court, in Ellis C. Reid v.  Commssioner of
I ncome-tax, (1) held that the definition interns applied to
living persons only. that the treasury had no power to tax
wi t hout the express perm ssion to the

(1) [21930] I.T.C. 100.
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| egislature and therefore if —an assessee failed to make a
return of his i ncome under section 22(2), the incone-tax

officer had no power to nmake as assessnent under section
23(4) after the assessee’'s death. Seeing that, originally,
in the Income-tax Act, 1922 there was no reference to the
decease of a person on whomthe tax was charged, the |earned
Chi ef Justice observed: "It nust have been present to the
m nd of the legislature that whatever privileges the paynent
of incone-tax nay confer, the privilege of imortality is
not amongst theni, and that it was very'difficult to assune
that the omission in the Act as regards the power to tax a
dead assessee was unintentional. Section—24B which was
introduced in the Income-tax Act, 1922 to renove the |acuna
pointed out in the Bonmbay judgnent extends the |ega
personality of a deceased assessee for the duration of a
previ ous year, so that income received by an assessee during
the previous year and the incone received by his heirs and
| egal representatives after his death but in the previous
year can be brought to tax after his death. In Conm ssioner
of Incone-tax, Bonmbay City v. Amarchand N. Shroff (1) this
Court observed that the individual assessee under the
I ncome-tax Act has ordinarily to be a living person, that
there can normally be no assessment of a person after his
| egal personality ceases and that, apart from section 24B,
no assessment could be nade on a dead person

We nust therefore proceed of the basis that the first
appellant firm was an independent assessable entity under
the Act of 1953 and that on its dissolution on May 20, 1962
its legal personality ceased to have existence. Is there
then any provision in the 1953 Act which permts or
contenplates the assessment of a firmafter its dissolution
? If not, the general rule would apply that a dead person
cannot be assessed.

It is plausible that a distinction ought to be nmade
between the death of an individual and the dissolution of a
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firm Human beings, as assessees, are not generally known to

court death to evade taxes Death, normally, is not
volitional and it is understandable that on the death of an
individual, his liability to be assessed to tax should cone

I; to an end wunless the statute provides to the contrary.
Wth firns it is different, because a firm which incurs
during its existence a liability to pay sales-tax may, with
alittle ingenuity evade its liability by the voluntary act
of dissolution. The dissolution of a firmcould therefore be
viewed differently fromthe death of an individual and the
partners could be denied the advantage of their own w ong.
But we do not want to strike this new path because the
Jul l'undur case and the two cases which follow it have
i kened the dissolution of- a firm to the death of an
i ndividual. Let us therefore proceed to exam ne the other
provi sions of the 1953 Act.

Section 5 of the 1953 Act provides that every deal er
whose turn over exceeds the limts therein nentioned shal
be liable to pay sales tax. Sub-section (3) of section 5
says that _every dealer who has thus. becone liable to pay
the tax *"shall continue to be so liable until can cellation
of his registration under sub-section (6) of section 11, and

(1) [21963] 48 I. T.R 59.

14- L925SupCl/ 75

698

upon such cancellation his Iliability to pay the tax shal
cease". This provi sion shows that ~if a firmhas incurred
the liability to pay sales tax, that liability continues
until the cancellation of the registration. There may be a
hi atus between the dissol ution of the firm and the
cancel lation of its registration and during this interregnum
the liability of the firmis expressly kept alive by the
statute. Under section 11(6), the prescribed authority has
to cancel the registration wth effect fromthe prescribed
date if, inter alia, the business in respect of which a
certificate has been granted under section 11 has been
di scontinued or transferred. On (‘being satisfied that the
busi ness has been di scontinued or transferred, the authority
concerned has undoubtedly to cancel the registration but the
obligation to cancel the registration would arise not on the
statement of an assessee that the business  has been
di scontinued or transferred but on the satisfaction of the
authority that this is truly so. In other words, by virtue
of section 5(3), the nere fact of dissolution does not by
itself bring to an end the firnms liability to be taxed.

Section 15(1) of the 1953 Act has an inportant bearing
on the question under consideration. That section reads
t hus:

"15. (1) If in consequence of any information
which has cone into his possession the Collector is
satisfied that any turnover in respect of <‘sales or
purchases of any goods chargeable to the tax has
escaped assessnment in any year or has been ‘under
assessed or assessed at a lower rate or any deductions
have been wongly nade therefrom the Collector may, in
any case were such turnover has escaped assessment or
has been under-assessed or assessed at a |lower rate for
the reason that the provisions of sub-section (1) of
section 2 of the Bonbay Sal es Tax (Validating
Provi sions) Act, 1957 were not then enacted, at any
time within eight years, and in any case where he has
reason to believe that the dealer has concealed the
particul ars of such sales or purchases or has know ngly
furnished incorrect returns, at any tinme wthin eight
years and in any other case, at any tinme within five
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years of the end of that vyear, serve on the dealer
liable to pay the tax in respect of such turnover a
notice containing all or any of the requirenents which
may be included in a notice under sub-section (3) of
section 14 and may proceed to assess or reassess the
amount of the tax due from such dealer and the
provisions of this Act shall apply accordingly as if
the notice were a notice served under that sub-section
Provided that the anbunt of the tax shall be
assessed after mmking the deductions pernmitted from
time to tinme under the Bonbay Sal es Tax Act, 1946, the
Bonbay Sal es Tax (No. 2) Ordinance, 1952. and this Act,
as the case nay be, at the rates at which it would have
been assessed had the turnover not escaped assessnent
or full assessnment as the case may be:
699
Provided further that where in respect of such
turnover or deduction, as the ease may be, an order has
al ready been passed under section 30 or section 31, the
Col l'ector shall make a report to the appropriate
appellate or revising authority, as the case may be,
whi ch shall thereupon after giving the deal er concerned
a reasonable opportunity of being heard, pass such
order as it deens fit."
This provision |eaves no doubt that the dissolution of a
firmcannot operate as a bar to a fresh assessnment of the
turnover which had escaped assessnent, provided that the
action contenplated ‘therein is taken within the specified
period. In substance, section 15(1) provides ‘that if the
Col lector is satisfied that -any turnover has escaped
assessnent or has been under assessed or assessed at a | ower
rate or any deductions have been wongly nmade therefrom he
can after serving a notice on the assessee proceed to assess
or re-assess the anobunt of the tax due fromhim It is a
cl ear and necessary inplication of section 15(1) that even a
di ssolved firm can be assessed or re assessed wthin the
period nentioned therein. The dissolution cannot operate as
a bar to the exercise by the collector of his power to re
open an assessnent and indeed it is difficult to conceive
that in matters as vital to the admi nistration of sal es-tax
as the assessnent of suppressed turnovers, the legislature
coul d have contenplated that the liability to re-assessnent
could be avoided by the erring firmby the sinple expedient
of winding up its affairs.
Section 15(1) contains an inportant clausethat action
t hereunder can be taken by the Collector after giving a
notice to the assessee under section 14(3) of the Act within
the prescribed period. Once such a notice is | given, the
Coll ector gets the jurisdiction to assess or re-assess the
amount of tax due fromthe dealer and all the provisions of
the Act "shall apply accordingly as if the notice were a
noti ce served under" section 14(3). Section 14(3) speaks of
the power of the Collector to assess the ambunt of tax due
fromthe dealer after giving notice to him if the Collector
is not satisfied that the returns furnished are correct and
conplete. The jurisdiction to assess or re assess which is
conferred by section 15(1) is thus equated with the origina
jurisdiction to assess the dealer under section 14. By this
nmet hod, the continuity of the Ilegal personality of the
assessee is mmintained in order to enable the assessnent of
turnover which has escaped assessnent. It is no answer to a
noti ce under section 15 that the partners having dissol ved
the firm the assessnent cannot be reopened. It puts a
premiumon one’'s credulity to accept that having created a
special jurisdiction to assess or re-assess an escaped
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tur nover, t he | egi sl ature permtted t hat salutary
jurisdiction to be defeated by the device o dissolution
The argunent of the appellants really cones to this:
suppress the turnover, evade the sales-tax, dissolve the
firmand earn your freedom fromtaxation.

I mportantly, the notice dated Novenber 21, 1963 for re-
opening the assessment for the period 1-4-1957 to 31-3-1958
was served on the firmunder section 15. On re-assessnent,
the firm was assessed to a sales-tax of Rs. 1,95,6582.47 on
sal es suppressed during that period.

700

Section 15A confers on the Collector anal ogous powers
to asses or re-assess a dealer for taxes due prior to
Novermber 21, 1956 when. 'the States were reorganised, if
ei ther no assessment was nmade for the prior period or if any
turnover had escaped assessnent. This provision |ike the one
contained in section 15, is of .general application and makes
no exception in favour o dissolved firm Therefore, if a
firmwas not assessed prior to the re-organisation of States
or if any part of its turnover had escaped assessnent, it is
conpetent to the Collector to assess or re-assess the firm
notwi thstanding its subsequent dissolution. This is the
necessary inplication of section 15A It nust follow as a
corollary that the power to rectify a m stake apparent from
the record can he’  exercised by the Collector under section
35 of the Act of 1953 even after the dissolution of an
assessed firm though on conditions specified in the
section. The section contains a conpelling inplication that
evident errors can be corrected no matter whether the firm
isin existence or is dissolved. D ssolution is not a
panacea for liability to pay sal es-tax.

Adifficulty was raised on behalf of the appellants
that on the dissolution of the firmthe principle of agency
woul d cease to apply as anpbngst the partners and therefore
no partner would have the right to represent either the firm
or any of the other partners in the proceedi ng under section
15, commenced or continued after the dissolution’ of the
firm This question does not bear on the Iliability of a
di ssolved firm to be assessed or the power of the Coll ector
to assess a dissolved firmunder section 15. 1t may perhaps
be that in the assessnent of a dissolved firm each of the
erstwhile partners may have a right to be heard because each
of then would be interested in warding off a liability which
may fall on them jointly and severally. But that is nore a
matter of procedure which the assessing authority must adopt
in the assessment proceedings in order to give efficacy to
the order which nay eventually be passed in the proceedings.
Who, in the assessment proceedi ngs agai nst a dissolved firm
has the right to be heard wll not determ ne  whether a
di ssolved firm can be assessed under the Act of 1953.

Sub-sections 3(1) and 3(ii) of section 26 provide that
when a firmliable to pay the tax is dissolved, it shall be
liable to pay the tax on the goods allotted to any partner
"as if’ the goods had been sold to such partner, unless he
holds a. certificate of registration or obtains it within
the prescribed period. This provision in ternms envisages the
assessment of a dissolved firm though only to the linmted
extent and for the limted purpose that the goods allotted
to a partner at the tine of dissolution shall be deened to
have been sold to that partner. By the use of the words "as
if", section 26(3) (ii) creates a fiction that the all ot nent
of goods to a partner on dissolution of the firmshall be
deened to be a sale nmade by the dissolved firm to that
partner. The fiction cannot be extended further than the
sub-section warrants but there is no fiction in regard to
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the liability of the dissolved firm to the assessed to
sales-tax in respect of the goods thus deened to be sold.
The inposition of such a liability is in keeping with the
general schene
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of the Act, the various provisions of which showthat the
assessnment  of a dissolved firm is wthin the clear
i ntendnment of the statute.

The construction which we have placed on these
provi sions of the 1953 Act does no violence to the famliar
principle which in Cape Brandy Syndicate v. Conmi ssioner of
I nl and Revenue(1l), was expressed thus by Row att J.:

"In a taxing statute one has to look at what is
clearly said. There is no room for any intendnent.
There is no equity about a tax. There is no presunption
as to a lax. Nothing is to be read in, nothing is to be
implied. One ~can only look fairly at the |anguage

used. "
This principle was approved and adopted by this Court in
sever al decisions: (A V. Fernandez v. The State of

Keral a(2), The Conmi ssioner of ~|Income-tax, Bonbay v. The
Provi dent Investment Co. Ltd.(3) Comm ssioner of Incone-tax,
Madras v. Ajax Products Ltd., through its Liquidator(4),
Conmi ssi oner of Income-tax Wst Cujarat v. Ms. B. M
Kharwar (5) 71 Commi ssioner of |ncone-tax, Wst Bengal V.
Vegetable Products /Ltd.(6). The principle is variously
expressed by saying that in fiscal ~statutes one nust have
regard to the letter of the aw and not to the spirit of the
law, that the subject cannot be taxed by inference or
analogy, that in a taxing Act there is no. governing
principle to look at and one has sinply to go on the Act
itself to see whether the tax claimed is, ~that which the
statute inposes, that while construing taxing Acts it . is not
the function of the court to give to the words used a
strai ned and unnatural neaning and that the subject can be
taxed only, if the revenue satisfies the court that the case
falls strictly within the provisions of the |aw.

The principle thus stated has hardly ever been doubted
but it is necessary in the application of that principle to
remenber that though the benefit of an-anbiguity in a taxing
provision nust go to the subject and the taxing provision
must receive a strict construction "that —is not the same
thing as saying that a taxing provision should not receive a
reasonabl e construction."(7). If the statute contains a
 acuna or a loophole, it is not the function of the court to
plug it by a strained construction in reference to the
supposed intention of the |egislature. The |egislature nust
then step in to resolve the anbiguity and so long as it does
not do so, the tax-payer will get the benefit of /that
anbiguity. But, equally, courts ought not to be astute to
hunt out anbiguities by an wunnatural construction of a
taxing section. \Whether the statute, even a taxing statute,
contains an anbiguity has to be deternmned by applying
normal rules of construction for inter petition of statutes.
As observed by Lord Cairns in Pryce v. Momont hshire Cana
and Railway Conpanies(8), cases which have decided that
Taxi ng Acts are to be construed with strictness, and that no
paynment is to he exacted from the subject which is not
clearly and wunequivocally required by Act of Parlianment to
be made, probably

(1) [1921] 12 Tax Cases 358. (2) [1957]S.C. R 837.
(3)[1957] S. C. R 1141. (4) [1965] 1 S.C. R 700.
(5) [1969] | S.C.R 651. (6) [1973] 1 S.C.R 442.

(7) Wealth Tax Conm ssioner vs. Kripashankar, [1971] 2
S.C. C. 570.
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(8) [1879] 4 A.C. 197.
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nmeant little nore than this, that, inasmuch as there was not
any a priori liability in a subject to pay any particul ar

tax, nor an yantecedent relationship between the tax payer
and the taxing authority no reasoning founded upon any
supposed relationship of the tax-payer and the taxing
authority could be brought to bear upon the construction of
the Act and therefore, the tax-payer had a right to stand
upon a literal construction of the words used, whatever
m ght be the consequences.

The true inplication of the principle that a taxing
statute nmust be construed strictly is often m sunderstood
and the principle is wunjustifiably extended beyond the
legitimate field of its operation. In deed, the nore well -
expressed the principle as in the Cape Brandy case, greater
the reluctance to see its Ilinmtations. |In that fanpus
passage marked by a ~happy turn of phrase, Row att J. said,
"there is / no-equity about a tax. There is no presunption as
toa tax." There is no equity about a tax in the sense that
a provision by which a tax is inposed has to be construed
strictly, regardless of the har dshi p t hat such a
construction may cause either to the treasury or to the tax-
payer. If the subject falls squarely wthin the letter of
| aw he nust be taxed, however inequitable the consequences
nmay appear to the judicial mnd. If the Revenue seeking to
tax cannot bring the subject withinthe letter of law, the
subject is free no matter that such a construction nay cause
serious prejudice to the Revenue. In other words, though
what is called equitable construction may be adm ssible in
relation to other statutes or other provisions o a taxing
statute. such a construction is not - admissible in the
interpretation of a charging or taxing provision of a taxing
statute. speaking for the court in C. 1. T. Madras v. A ax
Products Ltd. (1), Subba Rao J., after citing the & passage
fromthe judgment of Rowatt J. in the Cape Brandy case
said: "To put it in other words, the subject is not to be
taxed unless the charging provision clearly inposes the
obligation".

We are concerned in this case to determine not whether
a particular turnover can be brought to sales-tax but
whether if the turnover was liable to be charged to sal es-
tax, the firmcan be assessed to tax after its dissolution
In other words, we are concerned with a provision which
prescribes the machinery for the conputation of tax and not
with a charging provision of the Sales Tax Acts.

In CI1.T., Bengal vs. Mhaliram Ranjeedas(2), it was
held by the Privy Council that section 34 of the Incone-tax
Act, 1922, although a part o a taxing Act, inmposed no
charge on the subject but dealt nmerely with the nachi nery of
assessnent. Lord Normand who delivered the judgment of the
Judicial Committee observed: "In interpreting provisions of
this kind the rule is that construction should be preferred
whi ch makes the machinery workable, ut res valeat notius
guam pereat.” In India United MIIls v. Conmssioner  of
Excess Profits Tax(3), this Court held that section 15 o
the Excess Profits Tax: Act was not a charging section but a
machi nery section,” And a nachinery section should be so
construed as to effectuate the charging sections". Section
15 was intended to vest in the Excess

(1) [1965] 1 S.C. R 700, 706. (2) 67 1.A 239, 247.

(3) [1955] S.C.R 810, 816.
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Profits Tax Officer a power to amend the assessnent, when it
was found that the relief granted was in excess of what the
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| aw al | owed. one of the sections under which relief could be
granted was section 26(3). This Court held that section 15
nmust be so interpreted as to confer a power on the Excess
Profits Tax officer to revise the assessnent when relief had
been erroneously granted under section 26(3). In dursaha
Saigal v. C.1.T. Punjab(l), an assessee was called upon to
pay interest under section 18A(8) of the Inconme-tax Act,
1922 for failure to make an estinmate of his income and pay
tax according to that estimate under section 18A(3). The
assessee relief on the rule of construction formulated by
Rowl att J. in the Cape Brandy case and contended that he
could not be charged with interest as it was not possible to
calculate interest in accordance wth sub-section (6) by
reason of his not having paid tax at all. This Court
approved the ratio of the Privy Council in Mbhaliram
Ranj eedas’ s case and held that it was well-recogni sed that
the rule of construction on which the assessee relied
applied only to a taxing provision and had no application to
all provisions in a taxing statute. The Court observed that
the rule did not* apply to a provision not creating; the
charge for the tax but laying down the nachinery for its
calcul ation or procedure for -~ its collection. Sarkar J.,
speaking for the Court, said: "The provisions in a taxing
statute dealing wth machinery for assessment have to be
construed by the ordinary rules of construction that is to
say, in accordance with the clear intention of the
| egi slature which is to nake a chargelevied effective.” (p.
899). Sub-section (6) was accordingly read by the court in a
manner which rmade it workable, thereby preventing the clear
i ntention of sub-section (8) being defeated.

It is indisputable that the first —appellant firmwas
liable to be charged to sales-tax on its business turnover.
The charging provisions are contained in Chapter Il of the
Act of 1953 and Chapter Il of the Act of 1959. In this
appeal, we have to construe the machinery provisions of
those Acts. In accordance wth the view taken in the cases
cited above, the machinery sections ought to be construed so
as to effectuate the charging sections. The construction
which we have placed on the machinery provisions “of the
1953 Act’ will give neaning and content to - the _charging
sections, in the sense that our construction will effectuate
the provision contained in the charging sections. ~ The
resourcefulness and ingenuity which go into well-tined
di ssolution of firms ought not to be allowed to be used as
conveni ent instrunents of tax evasion. As observed by Lord
Dunedin in Witney v. Commi ssioners of Inland Revenue(2), "
A statute is designed to be workable, and the interpretation
thereof by a court should be to secure that object, unless
crucial om ssion of clear direction nakes that/ end
unattai nable." Far fromthere being any crucial onission or
a clear direction in the present case whi ch woul d nake the
end unattainable, the various provisions to which we have
drawn attention leave it in no doubt that a dissolved firm
can be assessed on its pre-dissolution turnover.

The Bonbay Sales Tax Act, 1959 presents no difficulty
as its provisions are even clearer than those of the 1953
Act. Section

(1) [1963] 3 S.C. R 893. (2) [1925] 10 T.C. 88
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2(11) of +the 1959 Act defines a dealer to mean any "person
who carries on the business of buying or selling goods "
Under section 2(19), 'person" includes, inter alia, a firm
There is therefore no doubt that a firm is a distinct
assessabl e entity under the 1959 Act al so.

Section 19(3) of the 1959 Act puts the natter under
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i nquiry beyond all doubt by providing:

"Where a dealer, liable to pay tax under this Act
is afirm and the firmis dissolved, then every person
who was a partner shall he jointly and severally liable
to pay to the extent to which he is |liable under
section 18, the tax (including any penalty) due from
the firmunder this Act or under any earlier law, up to
the time of dissolution, whether such tax (including
any penalty) has been assessed before such dissolution
but has remai ned unpaid, or is assessed after
di ssol ution."

This provision in ternms envisages the assessment of a
di ssolved firm by providing that erstwhile partners of a
di ssolved firm shall be liable jointly and severally to pay
the tax and penalty due from the firm whether the tax,
i ncl udi ng any penalty, has been assessed beore or after the

di ssolution. The assessment which the sub-section speaks of
is assessnent of the firm as such because where the
assessnment is nade on the partners thenselves, it was
unnecessary to provide that they shall be liable jointly and
severally to pay the tax assessee on them The joint and
several liability of the partners in respect of taxes which
the firm is liable to pay is provided by section 18. The
pur pose of section 19(3) is to nake the partners jointly and
servally liable even if the firm is assessed to sal es-tax
after its dissolution. Section 19(3) would otherw se be
otiose. Thus" section 19(3) of the 1959 Act nakes explicit
what was inplicit inthe Act of 1953.

It is relevant, though we did not refer to his aspect
while dealing with the provisions of the 1953 " Act, that
section 19(3) of the 1959 Act contains a clear indication
that the legislature intended that a dissolved firmcould be
assessed under the 1953 Act also. Section 19(3) speaks of
the liability of partners for the tax due froma dissol ved
firmand provides that they shall be jointly and severally
liable to pay the tax due fromthe firmunder the Act of
1959 or "under any earlier |aw', whether such tax has been
assessed before or after dissolution. Section 2(12) of the
1959 Act defines "earlier law' to mean, inter alia, the
Bonbay Sales Tax Act, 1953. Thus. One of the postul ates of
section 19(3) at any rate is that a dissolved firmcould be
assessed under the 1953 Act. Such a postulate accords with
the principle that if the legislature provided for a charge
of sales-tax, it could not have intended to render that
charge ineffective by permtting the partners to dissolve
the firm an easy enough thing to do. Nothing, in fact,
woul d be easier to evade a tax liability thanto declare
that the firm admttedly liable to pay tax, has  been
di ssol ved. Section 19(3) of the 1959 Act not only  nakes
clear what was necessarily inplied in the 1953 Act, but it
throws additional Ilight on the true Construction- of the
earlier law But we thought it advisable to keep section
19(3) of the 1959 Act apart while construing the 1953 Act
because it is the courts, not the |egislature, who have to
construe
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the laws of the land authoritatively. As said in Craies on
Statute Law, "Except as a parlianentary exposi tion

subsequent Acts are not to be relied on as an aid to the
construction of prior unambiguous Acts." (6th Ed., p. 146).
The Iimted use which nay be made of the | anguage of section
19(3) of the 1959 Act, though such a course is unnecessary,
is for saying that it serves to throw some |ight on the Act
of 1953, in case the argument is that the Act of 1953 is
anmbi guous.
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Section 19.(3) being quite clear and explicit, it is
unnecessary to dwell on the other provisions of the Act of
1959 in order to show that a dissolved firmcan he assessed
under it. We may only point out that the Act of 1959
contains provisions simlar to those in sections 15, 15A and
35 o0 the Act of 1953 on which we have dwelt at sone | ength.
Those provisions can be found in sections 35, 35A and 62 of
the Act.

The view taken by a Full Bench of the Madras Hi gh Court
in The Sales Tax Oficer (Xl X), Enforcenent Branch, Bonbay
v. K M S Mri Chettiar(1l), that a dissolved firmcan be
assessed under the Act of 1959 is, in our opinion, correct
though it was wholly unnecessary to say that the words "is
assessed after dissolution" occurring in section 19(3)
should be read as "is assessed after dissolution as, if the
firmexists". Such an addition is superfluous and serves to
make t he meani ng of the sub-section no clearer than it is.

For these reasons, we uphold the judgment of the Bombay
Hi gh Court and disni'ss the appeal with costs.

GUPTA, J. -1 regret nmy inability to agree.

Thi s-appeal by special |eave i's directed against an
order of the Bombay Hi gh Court dismissing the wit petition
filed by the appellants before us for quashing certain
assessnment orders and demand notices issued under the Bonbay
Sal es Tax Acts of / 1953 and 1959. O° the five appellants,
appellants 2 to S are the partners of a dissolved firm and
the name of the dissolved firm appears as the first
appel l ant. The firmhad another partner who died before the
wit peition was filed. The firm~ Ms. Mrarilal Mhabir
Prasad, constituted on Decenber ~ 3, 1953, used to carry on
busi ness at Bonbay as inporters and conm ssion agents and
al so as wholesale dealers in chemicals, dyes and various
ot her goods. The firmwas registered as a deal er both under
the Bombay Sal es Tax Act, 1953 and the Bonbay Sal es Tax Act,
1959 (hereinafter referred to as the 1953 Act and the 1959
Act) and had been assessed by the Sales Tax authorities for
the period fromJuly 1953 to March 31, 1958 on the basis of
the returns filed by it. On

(1) [1975] 35 S.T.C. 148
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Novermber 10, 1960 the Sales Tax officer seized a number of
docunents from the office of the firm According to the
appel lants the firmdi scontinued its business fromthe nonth
of May, 1961. On May 20, 1962 the firmwas dissolved. On
June 26, 1962 the Sales Tax officer cancelled the firms
registration certificate wunder the Central Sales Tax Act as
well as the registration certificate, authorisation and
i cence under the Bonbay Sal es Tax Act which the partners of
the firmhad surrendered. On Novenber 20, 1963 the Sales Tax
officer issued two notices to the firm one asking for
elucidation of certain items in the books of -accounts
seized, and the other under sec. 15 of the 1953 Act calling
upon the firmto show cause why the assessment already made
for the period April 1, 1957 to March 31, 1958 shoul d not be
reopened. It is not relevant to the question arising for
decision in this case and therefore not necessary to recount
all that happened before August 31, 1965 on which date the
Sal es Tax officer passed five orders, all against the
di ssolved firm the first was a reassessment order for the
year April 1, 1957 to March 31" 1958 on the ground that
certain sales and purchases during that period had been
conceal ed, and the other four were assessment orders for
subsequent years covering the period fromApril |, 1958 to
March 31, 1961. On these five orders a total sum of Rs.
6, 56, 365/ 47p. was found due fromthe firm On COctober 22,
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1965 t he denmand notices issued upon these assessnment orders,
all in the nane of the dissolved firm were affixed to the
premses in which the firmhad its office before it was
di ssol ved. The partners of the defunct firmfiled a wit
petition in the Bonbay H gh Court challenging as invalid the
assessnment orders and the demand notices issued in the name
of the dissolved firm Wich was dism ssed. In this appea
the appellants question the correctness of the order of the
Hi gh Court dismissing the wit petition

The point that was usged before the H gh Court and al so
canvassed in this appeal is that there is no provision
either in the 1953 Act or in the 1959 Act which pernmits the
Sal es Tax authorities to  assess or reassess a dissolved
firm The dates nentioned  above disclose that the inpugned
orders of the Sales Tax officer were all nade after the firm
was di ssol ved. The respondents’ contention is that "firmin
the context of the 1953 Act or the 1959 Act nmean Only the
partners of the firm~ and that the firm if at all an
assessable wunit, continues to be so even after its
di ssoluti'onin respect of its pre-dissolution turnovers. The
first question therefore is whether a firmis a distinct
assessabl e unit under either ~ of the two Acts and, if it is
so, the next question that arises is, whether it remains so
even after its dissolution. This |eads to an exam nation of
the provisions of the two Acts.

Taking the 1953 Act first, Sec. 2(6) of the Act defines
a dealer. the relevant part of the definition is as follows

"Deal er means any person who carries on the business of

selling or buying goods .. and includes any society,

club or association which sells goods to or buys goods

fromits nenbers.
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This definition of dealer does not specifically include a
firm Under the general Lawa firmis not a distinct |ega
entity but a conpendious name for - all its partners. The
definition includes an association, but it is limted to
such associ ations only which sell goods to or buy goods from
its menbers. A firm carrying on the business of selling or
buyi ng goods would be a deal er according to this definition
only if it could be called a 'person’'. The Bonbay Cenera
Cl auses Act, 1094 defines ’'person’ in sec. 3(35) as
i ncluding "any conpany or associ ation or body of
i ndi viduals, whether incorporated or not". This definition
of ’'person’ wll include a firm which is a body of
i ndividuals "unless there is anything repugnant in the
subject or content" as the opening; words of sec. 3 of the
Bonbay CGeneral C auses Act indicate. it is thus necessary to
find out if there is any provision in the 1953 Act which
repels the notion of a firmbeing a ’person’

In this case, as stated earlier" the “firm was
registered as a dealer both under 1953 and 1959 Act's, but
the question renmains whether the registration certificate
was legally for the benefit of the partners and not the firm
as such. Sec. 5 of the 1953 Act provides, inter alia, that
every deal er whose turnover exceeds the anount specified in
the section is liable to pay tax under this Act on his
turnover. Sec. 11 requires that a dealer carrying on
busi ness and liable to pay tax under the Act nust apply for
registration and get a certificate of registration fromthe
prescribed authority. Sec. 13(6) provi des t hat t he
prescribed authority shall cancel the registration of a
deal er on the application of the dealer if he has
di scontinued or transferred his business, or if during any
year. his turnover does not exceed the limts specified in
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sec. 5(1). Sec. 13 requires every registered dealer to

furnish return of his turnover. Sec. 14 provides, inter
alia, that the anbunt of the tax due froma registered
deal er shall be assessed separately for each year. Sec. 15

enmpowers the Collector to serve on the dealer wthin the
period specified in the section a notice in case his
turnover had escaped assessnent and to assess Or reassess
the anpbunt of tax due from such dealer. Sec. 16 contains
provisions for the paynent and recovery of tax. None of
these sections appears to be repugnant to the firmbeing a
deal er as defined in sec. 2(6).

It was however argued on behalf of the respondents that
the definition of 'dealer’ in sec. 2(6) which includes an
association that sells goods to or buys goods from its
nmenbers, by inplication excludes an associ ati on of persons,
that a firmis which does not sell goods tor or buy goods
fromits menbers, and admittedly the firmconcerned in this
case did not. This contention s simlar to that raised on
behal f ' of / the revenue before the Bonbay Hi gh Court in State
v. R M '‘Shah & Co. (1) and in repelling this contention the
Bonbay High Court observed:

"The reference to any society, club or association
whi ch sells goods to or buys goods fromits nenbers in
the definition of the word deal er has a special purpose
of its own and that is to include within the definition
of the word "sal es" made as mentioned therein which
ot herwi se may. not anobunt to sales and could not have
been intended to exclude the

(1) [1958] 9 S.T.C. 683.
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operation of the definition as given inthe GCenera

Clauses A Act. That al so appears to be abundantly cl ear

fromthe fact that dealings between the nenbers of the

club, society or association, which normally ' may not
amount to sales are intended to be included in the
definition of "sale"."
I think that the |I|ines quoted above effectively answer the
respondents’ contention.

Apart from the provisions we have referred to so far,
there are other sections in the 1953 Act which .indicate
positively that a firmcould be a dealer under the Act. Sec.
24 of the 1953 Act reads as foll ows:

"24. Dealer to declare the name of manager of his

busi ness. Every, dealer who is liable to pay the tax

and who is an undivided Hindu fam |y, an association or

a club,, society. firm or conpany or who carries on

busi ness as the guardian or trustee or otherwi se on

behal f of another person, shall within the prescribed
period send to the prescribed authority a declaration
in the prescribed manner stating the nane of the person
who shall be deened to be the manager of such dealer’s
busi ness for the purposes of this Act. Such declaration
may be revised fromtime to tinme."
This section requires every dealer who is liable to pay the
tax and who is an undivided H ndu fanily, an association or
a club, a society, a firm or a conpany to declare in the
prescri bed manner the name of the nmanager of such dealer’s
busi ness. Sec. 24 thus makes it clear that a firmcan be a
deal er, and does not seemto be limted in its application
to such firnms that buy goods fromor sell goods to their
partners. Sec. 26(3) which is also relevant in this context
provides that when "a firm l|liable to pay the tax is
di ssol ved" or when an wundivided Hndu fanmly liable to pay
the tax is partitioned, "such firm or fanily, as the case
may be shall be liable to pay the tax on the goods allotted
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to any partner or nenber thereof as if the goods had been
sold to such partner or nenber unless he holds a certificate
of registration or obtains it within the prescribed period".
This section clearly indicates that a firmas such may be a
deal er under the Act.

Sec. 36A appears to put the issue beyond doubt. It is
in Chapter VIIlI which deals with offences and penalties. The
section provides that where an offence wunder this Act has
been comritted by a conpany, every person who at the tine
the offence was conmitted was in charge of, and was
responsi ble to the conpany., as well as the conpany shall be
deened to be guilty of the offence and shall be liable to be
proceeded agai nst and punished accordingly. The section
i ncl udes an expl anati on which states that for the purpose of
this section. (a) "conpany" neans a body corporate. and
includes a firmor other association of individuals; and (b)
"director” in relation to a firm neans a partner in the
firm This section naking the persons incharge of the
busi ness of the firmwhen the of fence was conm tted, and the
firmas 'such, both guilty of the offence, 1is clearest
indication that a firmas distinct fromis partners could be
a deal er under the 1953 Act.
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Turning now to the 1959 Act which came into operation
fromJanuary 1, 1960,  "dealer" as defined in sec. 2(11) of
this Act is alittle differently worded fromthe definition
in the 1953 Act, | but in substance there is no difference
between the two. Here also the ’'dealer’ is a person who
carries on the business of buying and selling goods and it
i ncl udes, anong ot hers, any soci ety" club or other
associ ati on of persons whi ch-buys goods from or sells goods
to its nenbers. Here again, the definition does not
specifically mention a firm But the 1959 Act itself defines
"person’ in sec. 2(19), and it is not necessary to refer to
the Bonbay General C auses Act. ' Person’ as defined in sec.
2(19) inciudes "any conpany - or _association or body of
i ndi vidual s whether incorporated or not, and also Hindu
undivided famly, firmand a | ocal authority" Sec. 18 of the
1959 Act provides:

"Notwi t hstandi ng contract to the contrary, where
any firm is liable to pay tax under this Act, the firm
and each of the partners of the firmshall be jointly
and severally liable for such paynent:

Provi ded that, where any such partner retires from
the firm he shall be liable to pay thetax and the
penalty (if any) remaining unpaid at the time of his
retirement, and any tax due up to the date of
retirement though unassessed at that date.”

In plain terns this section recognizes the liability of a
firmto pay tax as distinct from the liability "of its
partners. Cearly, therefore" a firmcan be a dealer also
under the 1959 Act.

The question that now remains to be answered i s whet her
a firmas such continues to be liable to pay tax under these
Acts even after its dissolution on its pre-dissolution
turnovers. Sec. 15 of the 1953 Act provides, inter alia,
that in the case of escaped assessment or under-assessnent
or assessnent at a |ower rate or where any deductions have
been wongly made from the turnover, the Collector nay
within the period specified in the section proceed to assess
or re-assess the ambunt of the tax due after serving a
notice on the dealer concerned. This is a provision, it was
argued, which shows that it is pernmissible to proceed
against a dissolved firm because under the section the
Col l ector can proceed to assess or re-assess the amunt of
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tax due wthin the prescribed period, and no exception has
been nade for firms which nay have been di ssol ved before the
expiry of that tine. This argunent overlooks that the
foundation of the Collector’s jurisdictionis the notice
whi ch nmust be served on the dealer before the Collector
proceeds against him and ’'dealer’ has been defined in the
Act as a person who carries on the business of selling or
buyi ng goods. In a case, as the one before us, where the
dealer was a firm dissolved before the notice was issued,
there is no person carrying on the business of selling or
buyi ng goods on whom the notice can be served. |If the
section admts of a construction as suggested on behal f of
the respondents., then a notice under the section in the
name of a dead man who used to be a deal er when alive, would
also be effective if issued within ne specified period. | do
not think that position can be naintained. The question here
is not how and against whomthe
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dues of a dissolved firmecan be realised, but whether the
firmas 'such can be proceeded against after it has been
di ssol ved. Sec.” 35 of the 1959 Act is in ternms simlar to
sec. 15 of the 1953 Act.

Sec. 18 of the 1959 Act nmkes the firmas well as each
of its partners jointly and severally " liable for the tax
payable by the firm Subsec. (3) of sec. 19 of the 1959 Act
reads:

Were a dealer, liable to pay tax under this Act, is a

firm and the firmis dissolved, then every person who

was a partner shall be jointly and severally liable to
pay to the extent  to which he is |liable under section

18, the tax (including any penalty) due fromthe firm

under this Act or under any earlier lLaw, up to the.

time of dissolution, whether such tax (including any

penal ty) has been assessed before such di ssol ution but

has remai ned unpai d, or is assessed after dissolution."
Sec. 19(3) thus provides that on the dissolution of a firm
every person who was a partner shall be jointly and
severally liable to pay the tax including any penalty due
fromthe firmunder the 1959 Act or under any earlier |aw
upto the tine of dissolution, whether such-tax including
penal ty has been assessed before the dissolution of the firm
and has remained unpaid, or is assessed after dissol ution
"Earlier law' as defined in sec. 2(12) of the 1959 Act
includes, inter alia the 1953 Act. Sec. 19(3) of the 1959
Act makes the erstwhile partners jointly and severally
liable for the tax due fromdissolved firmbut does not say
that assessnent or recovery proceedings may be initiated or
continued against a firmas such even after its dissolution

A Full Bench of the Madras H gh Court in Sales Tax
Oficer v. K M S. Mari Chettiar(1l) held that sec. 19(3) of
the Bonbay Sales Tax Act, 1959 provides a procedure for
assessing a defunct firm by deeming it as continuing to
exi st for purposes of assessnent. This is what the  Ful
Bench observed:

"It seens to us that the expression "whether such tax

has been assessed before such dissolution but has

remai ned un-paid or is assessed after dissolution" is
clearly indicative of the fact that the legislature
addressed its mnmind to assessment and col |l ection of tax
not only froman existing firmbut also froma defunct
firmin respect of its transactions when the firm
exi sted. There can be no doubt that charge, assessnent
and collection, though they are all related, have got
to be separately provided for. But such provision my
be express or inplied The inplication rmust be clear and
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the circunstances should warrant it to be necessary.

The words "is assessed after dissolution", to our
m nds, are not anmbiguous and are capable of being
understood as "is assessed after dissolution as if the

firmexists". No other construction appears to us to be
reasonabl e. The, object of the |egislature being clear
nanely, that where the joint and severa
(1) [1975] 35 S.T.C. 148.
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liability of the partners of a firmhas been decl ared,
it is followed by a provision to quantify it by |aying
down the procedure therefore and the provision so laid
down provi des both for assessnment and col |l ection of tax
froma defunct firm"
| do not think sec. 19(3) can bear such a construction. It
allows the dues of a firmto be assessed or collected even
after its di ssolution, but ~in mnmy opinion it is not
perm ssible to read in this provision the additional words
"as if | the firmexists". To provide that the tax due froma
firmmy ' be assessed or collected after its dissolution is
not the same thing as allowing the assessnent or recovery
proceeding to be started or continued agai nst the dissolved
firm As Subba Rao J. pointed out in State of Punjab v. Ms.
Jul l undur Veget abl es Syndicate, (1) ‘to which | shal
presently refer in more detail "the question of the
statutory power of assessing a dissolved firm' is not to he
"mxed up’ with the liability of the partners. A firm under
he two Acts we are concerned with'is a distinct assessable
entity; on the dissolution of the firmthat entity ceases to
exist, unless the statute by a fiction of |aw keeps it alive
for any specified purpose. For instance, Sec. 189(1) of the
I ncome- Tax Act, 1961 states:
"Where any business or profession carried on by a firm
has been di scontinued or where a firmis dissolved, the
Income tax officer shall —make an assessnent of the
total income of the firmas if no such discontinuance
or dissolution had taken place, and all the provisions
of this Act, including the provisions relating to the
| evy of a penalty or any other sum chargeable under any
provision of this Act, shall apply, so far as may be,
to such assessnent."
There is no such provision either in the 1953 or in the 1959
Act. In this context it may be relevant to refer to sec. 34
of the 1959 Act which provides:
"Where in respect of any tax (1)including any penalty)
due from a dealer wunder this Act or under any earlier
l aw, any other person is liable for the paynment thereof
under sec. 19, all the relevant provisions of this Act
or, as the case mmy be, of the earlier law, shall in
respect of such liability apply to such person al so, as
if he were the dealer hinself."
Therefore all the provisions relating to the assessment or
recovery of tax including provisions requiring service of
notice on the assessee would, in the case of a dissolved
firm apply to the erstwhile partners and all proceedings
i ntended against the firm nust be taken against them
Nei t her the 1953 Act nor the 1959 Act contains any provision
permtting Assessment or recovery proceedings being taken
agai nst a dissolved firm
The cases cited at the bar on this question may now be
exam ned. The appellants’ case rests on the decision of this
Court in State of
(1) [1966] 2 S.C R 457.
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Punjab v. Ms. Jullundur Vegetables Syndicate (supra). In
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this case the respondent firmliable to pay sales tax under
the East Punjab General Sales Tax Act, 1948 was di ssol ved
bef ore assessment was nade. The Sales Tax officer however
proceeded to conplete the assessnent against the dissolved
firm The question therefore arose as to the statutory
rights of a taxing authority to assess a dissolved firmin
respect of its pre-dissolution turnover. In the aforesaid
Act, 'dealer’ was defined as "any person, firm or Hindu
Joint Famly, engaged in the business of selling or
supplying goods in East Punjab. . .". Rule 40 of the East
Punj ab General Sales Tax Rules, 1949 provided that 'a deal er
and his partner or partners shall be jointly and severally
responsi ble for paynent of the tax, penalty, or any anount
due under the Act or these Rules". It was held that though
under the partnership law a firmwas not a |legal entity but
consi sted of individual partners for the tinme being, under
the East Punjab General Sal es Tax Act, 1948 it was a | ega

entity and, that being so, on dissolution the firmceased to
exist. It was observed that unless there was a statutory
provision pernitting the assessnment of a dissolved firm
there was  no scope for assessing this firmwhich ceased to
have a |egal existence.” Referring to rule 40 of the East
Punj ab General Sales Tax Rules, 1949, it was held that this
only inmposed a joint and several liability on the deal er and
its partners for the ~paynent of tax, penalty or any anount
due under the Act or the Rules and that it did not "provide
for a case of the dissolution of the firmand the assessnent
of the dissolved firm'. This Court held further that unless
there was a provision expressly enpowering the assessing
authority to assess a dissolved firm in —respect of its
turnover before its dissolution or unless such a power could
be gathered by necessary implication from the other
provi sions of the Act, the assessment proceedi ng against the
di ssol ved firmwas not naintainabl e.

The decision in Jullundur ~Vegetabl es case (supra) was
followed by this Court in Khushi Ram Bi hari Lal & Co. v. The
Assessing Authority Sangrur.(1) This also was a case under
the East Punjab General Sales Tax Act, 1948. It was held
that an assessment of a dissolved firm whether the
proceeding was initiated before or after the dissolution of
the firm was unsustai nabl e.

In Additional Tahsildar, Raipur & O's. v. CGendal al, (2)
this Court in an appeal from the H gh Court of ~Madhya
Pradesh, again following the Jullundur Vegetables case,
affirmed the decision of the H gh Court quashing the orders
of assessnent against a dissolved firmln this case the firm
before its dissolution was registered as a deal er under the
Central Provinces and Berar Sal es Tax Act, 1947.

It was contended before us on behalf of the respondents
that though the 1953 Act and the 1959 Act contained no
express provision pernmitting a dissolved firmto be taxed,
it should be held that the Acts authorised such a course by
necessary inplication. In answer the appellants relied on A
V. Fernandez v. State of Kerala(3) in which it was held that
if the revenue satisfies the court that the case falls

(1) [1967] 19 S.T.C. 381. (2) [1968] 21 S.T.C. 263.

(3) [1957] S.C.R 837.
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strictly within the provisions of the law, then only the
subj ect can be taxed and that no tax can be inmposed by
inference or by analogy or by trying to probe into the
intentions of the legislature and by considering what was
the substance of the matter. This decision was followed by
this Court in Conmissioner of Income-tax v. Provident
I nvest mnent Conpany Ltd (1) where it was held that in
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construing fiscal statutes and in determining the liability
of the subject to tax, one nust have regard to the strict
letter of the law and the true | egal position arising out of
the transaction in question

Counsel for the respondents pointed out that this Court
in Gursahai Saigal v. Comm ssioner of |Incone-tax, Punjab (2)
observed referring to A V. Fernandez v. State of Kerala
(supra) and Conmi ssi oner  of I ncome-tax V. Pr ovi dent
I nvest nent  Conpany Ltd., (supra) that the rul e of
construction stated in these two cases "applies only to a
taxing provision and has no application to all provisions in
a taxing statute. It does not, for exanple, apply to a
provision not creating a charge for the tax but |aying down
the machinery for its <calculation or procedure for its
cal cul ati on. The provisions in a taxing statute dealing with
the machinery for assessnent . have to be construed by the
ordinary rules of construction, that is to say, in
accordance with the clear intention of the |egislature which
is to make a charge levied effective" GQurshai’s case refers
to the Judgnent of the Privy Council in Conm ssioner of
I ncome-tax v. —Mahali Ram Ranji Das(3) where a simlar
principle has been stated, and the foll owi ng observation of

Lord Dunedin in \Witney v. Conmi ssi oner of I nl and
Revenue(4):
"A statute is designed to be workable,, and the
interpretation thereof by a court should be to secure
that object, unl ess cruci al om ssi-ons or cl ear

direction nmakes' that and wunattainable. Now, there are
three stages inthe inmposition of a tax; there is the
declaration of liability, that is the part of the
statute which determ nes what persons in respect of
what property are |iable. Next, there is t he
assessment. Liability does not ~depend on assessnent.

That, exhypot hesi, has al ready been fixed. But

assessnment particularities the exact sum which a person

liable has to pay. Lastly conethe nmethods of recovery,
if the person taxed. does not voluntarily pay."”

Onh the authority of GQ@ursahai’s case (supra) was
submitted that though under the Acts of 1953 and 1959 'a firm
m ght be a separate legal entity and a distinct assessable
unit, if its liability to pay tax arose before it was
di ssol ved, we should interpret the provisions of the Acts in
a manner to effectuate the changing provision, and that we
ought to prefer a construction which would nake the
machi nery of assessnent workable. This only neans that we
should pernmit a dissolved firm to be proceeded against

because the Iliability had arisen before the dissolution. I
have already said that it is open to the
(1) [1957] 32 I.T.R 190. (2) [1963] 48 I.T/R 1

(3) [1940] 8 |I.T.R 442, Al.R 1940 P.C 124.

(4) [1925] 10 Tax Cases 88, 110.
15-L925SupCl / 75
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| egislature by a legal fictionto keep alive a dissolved
firmfor sone definite purpose, | have also referred to the
rel evant provisions of the Acts, including those nmaking the
erstwhile partners liable for the dues of the dissolved
firm | have found no provision I|ike sec. 189(1) of the
I ndi an | ncone-Tax Act, 1961 in these Acts, and nothing that
expressly or by inplication permts action against the
di ssolved firmitself.

A dissolved firmmy be equated with a dead person;
both cases to be assessable units. The apprehension that the
firm may be dissolved voluntarily in order to avoid
l[iability should not, in ny opinion, make any difference in
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principle; a man who takes his own life is in no worse
position that one who dies of a natural cause, so far as the
tax dues are concerned. As for avoidance of liability, it is
up to the Legislature that created the liability to prevent
evasion. Sec. 19(3) of the 1959 Act which makes the
erstwhile partners of a dissolved firmjointly and severally
liable for the tax (including any penalty) due from the
firm was obviously enacted wth that purpose; but naking
the partners liable for the dues of a dissolved firm does
not nean that the dissolved firm as such can be assessed.
Therefore the assessment orders made and the demand notices
issued in the name of the dissolved firmin the instant case
must be held to be invalid.

The appeal is accordingly allowed with costs.

ORDER

In view of the decision of the mgjority, the appeal is
di smissed with costs.
V.M K. Appeal dism ssed
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