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ACT:

Practice-Wit of Prohibition of Mandanus-Wen can be
i ssued.

I ncome Tax Act, 1961-Second Schedule rr. 11 and 48-
Notices for recovery of tax-Wether Personal Assistant to
Col I ector coul d issue.

HEADNOTE:

Purporting to act under the provisions of |Incone-tax
Act, 1961, the Additional Personal -~ Assistant 'to the
Col l ector, who was functioning as the tax recovery officer
i ssued notices to the appellants prohibiting them from
transferring or otherw se dealing wth the properties in
their possession on the basis of 22 certificates issued to
themunder the Indian Inconme-tax Act, 1922 and the I'ncome-
tax Act, 1961 because arrears of ‘incone tax were due from
the deceased assessee. The appellants who clained that the
properties were gifted to themby the deceased assessee,
questioned (i) the jurisdiction of the Tax Recovery officer
as also his conpetence to the issue of recovery proceedings
under the 1961 Act, because the taxes becane due under the
Travancore Income tax Act and 1922 Act; (ii) and the issue
of 22 certificates on the ground that neither the Travancore
Act nor the 1961 Act warranted the issue of certificates
agai nst an assessees after his death. The appellants prayed
for the i ssue of wits of rmandanus, certiorari and
prohi bi ti on.

The Hi gh Court dismissed the petitions.

Di sm ssing the appeal s,

HELD: (1)(a) The orders sought to be quashed were only
noti ces of conmencenent  of recovery pr oceedi ngs by
attachment of certain properties. Final orders could only be
passed after the appellants have had their opportunities to
obj ect under r.11 of the Second Schedule to 1961 Act because
the notices purported to be only prelimnary notices under
r. 48 of the Second Schedule to the 1961 Act. These
proceedi ngs could only be quashed if they were entirely
without jurisdiction. Qherwise a prayer for quashing the
proceedi ngs woul d obvi ously be premature. [684 E-F]

(b) No occasion for the issue of wit of nandanus coul d
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arise unless the appellants showed non-conpliance with sone
nmandat ory provision and seek to get that provision enforced
because sone obligation towards themis not carried out by
the authority alleged to be flouting the law. [684 F-

(c) The appellants have asked for wits of prohibition
The existence of an alternative remedy is not generally a
bar to the issuance of such a wit or order. But, in order
to substantiate a right to obtain a wit of prohibition from
a Hgh Court or fromthis court, an application has to
denonstrate total absence of jurisdiction to proceed on the
part of the officer or authority conplained against. It is
not enough if a wong section or provision of lawis cited
ina notice or order if  the power to proceed is actually
there under another provision. [684 H]

(2) The appellants not  having raised the question at
any earlier stage that the Additional Personal Assistant to
the Collector was not- an officer authorised to issue
notices, could not do so in appeal to this Court. Even if
the Peshkar was the conpetent officer under the Travancore
Income tax ~Act. his duties as tax recovery officer would by
operation-of the various provisions of law contained in
s.8(1) of the General Clause Act. s.13(1) of the Finance Act
1950, s.2(44), and s.221 of the 1961 Act, automatically
devol ve upon the Collector or Additional Collector or upon
such officer as may be enpowered 13-L925 SupCl/75.

682

by the State Governnment by a special or general notification
in the official gazette to effect recovery of |and revenue
or other public demand under any law relating to |and
revenue or other public demand. [688 A; 687 H

(3) If any part of the property is illegally or
unjustiably attached, it does not ~really affect the
jurisdiction of the Tax Recovery O ficer to proceed to dea
with an objection under r.11 in Schedule 2 of the 1961 Act.
[688 E]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal Nos. 1489-
1499, 1159 & 1160 (NT) of 1970.

Fromthe judgment and Decree dated the 30th Septenber
1969 of the Kerala High Court at Ernakulamin Wit Appeals
Nos. 493 to 495, 497 to 500, 502 to 505, 492 and 501 of
1969.

D.V. Patel, M Ranthandran and A S. Nanbiyar for the
appel | ant s.

B. Sen, B.S. Ahuja and S.P. Nayar for the respondents.

The Judgrment of the Court was delivered by

Beg, J. These are fifteen Cvil Appeals arising out of
petitions for wits of certiorari, prohibition, and nandanus
agai nst certain tax recovery proceedings instituted against
the heirs and | egal representatives of Thangal Kunj Misali ar
of Kerala who died on 19.2.1966. It appears that there were
arrears of Income-tax due wunder the Travancore |ncone-tax
Act (of 1121 ME) (hereinafter referred to as the Travancore
Act’) and other enactments on incone fromthe cashew nut
export busi ness. By order passed on 10. 6. 1968, the
Addi ti onal Personal Assistant of the District Collector,
Quilon, functioning as the Tax Recovery O ficer, attached a
nunber of i muovable properties nentioned in a schedule to
the order. He purported to act under Rule 48 in the second
schedule to the Indian Income-tax Act of 1961, (hereinafter
referred to as‘the 1961 Act’) he prohibited the appellants
fromtransferring or otherwise dealing with properties in
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their possession on the basis of 22 certificates covering a
total anount of Rs. 50, 42,970.34 np Sone of the
certificates were issued under Section 46, sub s (2) of the
I ndian I ncone-tax Act of 1922 (hereinafter referred to as
the 1992 Act’) and others under Section 221 of the 1961 Act.
The appellants, claimng to be in possession of imovable
properties gifted in 1947, 1953, 1954 and 1956 by T.K
Musal i ar objected to the attachnent of their properties on
the ground that the incone-tax dues against the deceased
could not be recovered by attachment or sale of properties
bel onging to the appellants. The appellants question the
jurisdiction of the Tax Recovery O ficer to proceed with the
recovery agai nst their  properties The appellants also
contended that taxes having becone due under the Travancore
Act and the 1922 Act fromthe deceased, recovery proceedings
by their attachment under — the 1961 Act fromthe deceased,
recovery proceedings by their attachment under the 1961 Act
were not legally conpetent. Furthernore, they objected that
all out of 22 certificates having been issued after the
death of " T.K Musaliar, expressly stating that the deceased
was the assessee, were prima facie invalid because neither
Section 66, Sub s. (3) of the Travancore Act nor Section 221
of 1961 Act warranted the issue of certificates against an
assesse after

683

his death. They submitted that as the anounts covered by the
certificates issued after the deathof” T K Misaliar were
tacked on to the ‘anounts covered by the other certificates
the whole attachment was vitiated. Questions of title to the
properties, said to have been gifted by the deceased |ong
ago were al so raised.

At this state, it nay be nentioned that there had been
an agreenment recorded in a settlenment dated 10.7.1957 the
terns of which were binding upon the deceased and T. K
Musaliar & Sons Lid. This related to assessments under the
Travancore Income-tax Act and the-1ndian Inconme-tax Act of
1922. By clause 4 of this settlenent it was agreed that the
Appel |l ate Authority before which an appeal in respect of
these assessnments were pending could enhance or reduce the
assessnents in accordance with this settlenent. It was al so
agreed that the Wit Petitions in connecti on wi-th

assessnments for certain years wll be wi thdrawn and t hat
penal interest wunder Section 18A of the 1922 Act will be
paid, but no other penalties will be leviable in respect of

the assessnment years covered by this settlenment on 25.9. 1957
an order signed by a Deputy Secretary to the CGovernnent of
India was passed under Section 9, sub. s. (2) of the
Travancore Taxation in Incone (lnvestigation Comm ssion) Act
1124 showing that the Government accepted the terns and
conditions of the settlenment recorded by the Conm ssi oner of
I ncome-tax and directing that denand notices in accordance
with the terns of the settlenment be served on T. K Muisaliar
for a sumof Rs. 9,15,458/- and that such other proceedings
under the Travancore |Incone-tax Act or "under any other
law', as nmay be required, should be taken in order to
enforce the paynent of the anobunt demanded. Thus, for the
amounts sought to be recovered in pursuance of the
settlenent, the machinery to realise under Section 297(2)(j)
of the 1961 Act is available according to the Departmnent.
The | earned Judge of the Kerala H gh Court before whom
the Wit Petitions came up overruled all the objections of
the appellants. He held that, although the attachnent order
purports to have been passed under Rule 48 of the 2nd
Schedul e. the Recovery officer had authority to proceed
under the Travancore Act to recover dues under that Act by
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recourse to the provisions of Travancore-Cochin Revenue
Recovery Act 7 of 1951. He relied upon the well established
proposition that where the power to proceed is actually
there, the nmere reference to a wong section for authority
to act, wll not wvitiate the action taken. (See: L. Hazari
Mal Kuthiala v. Incone-tax Oficer, Special Circle, Anbala
Cantt. & Anr.(1); Incone-tax officer, Kolar Circle & Anr. v.
Seghu Buchiah Setty(2) and P. M Bharucha). v. G S
Venkat esan, | ncone-tax officer, Crcle 1, Ward A Bhavnagar
(3). The Ilearned Judge also took the view that. the Income-
tax dues covered by the above nentioned settlenent were
realized by virtue of an order made under Section 3 of the
opi um & Revenue Laws (Extension of application Act No.33 of
1950), and, the |l ast nentioned

(1) [1961] 410 ITR 12. (2) [1964] 52 |.T.R 538.

(3)[1969] 74 I.T.R 513.

684
enact ment havi ng® aut horised the Incone-tax authorities to
apply the provisions not nerely of the Travancore Act but of
"any other ~law the recovery proceedings for those years,
even under the provisions of the 1961  Act, wer e
unassail able. The |earned Judge also thought that, as the
appel l ants had not objected to the wvalidity of the 11
certificates issued after the death of  the deceased, when
noti ces were. served upon themunder rule 85 of the second
schedule to the 1961 Act, they were debarred fromtaking up
such an objection in their Wit Petitions. As regards the
title claimed to properties allegedto have been wongly
attached, the |[|earned Judge pointed out that the appellants
had not only already resorted toalternative renedi es by way
of suits but had not yet availed thensel ves of their renedy
by preferring objections under Rule 11 of the Second
Schedule to the 1961 Act, where such objections could al so
be deci ded.

A Division Bench of the Kerala H gh Court, consisting
of P. T. Raman Nayar, C. J., —and K K Mthew, J., agreed
with the views expressed by the learned single Judge on the
guestions nmentioned above except as regards the 11
certificates which were issued after the death of the
assessee. It allowed the objections of the appellants to the
extent that it held that the clains sought to be enforced
under the attachment order of 10.6.1968 (Ex: P.1) w |l not
include the arrears of |Inconme-tax nmentioned in the 11
certificates issued after the death of T. K Misaliar. The
appel l ants have, after grant of certificates of fitness of
the cases for appeals to this Court, repeated before us the
subm ssi ons menti oned above.

W may point out that the reliefs claimed in the Wit
Petitions were wits of Certiorari and Mandamus’' and
Prohibition. It is clear to us, after perusal of the so
called "orders" sought to be quashed that they “were only
noti ces of conmencenent  of recovery pr oceedi ngs by
attachment of certain properties. Final orders could only be
passed after the appellants have had their opportunities to
object under Rule 11 of the 2nd Schedule of the 1961 Act
because the notices purport to be only prelimnary notices
under Rule 48 of the 2nd Schedule to the 1961 Act. These
proceedi ngs could only be quashed, even at this stage, if
they were entirely without jurisdiction. Oherw se, a prayer
for quashing proceedings would obviously, be premature. No
occasion for the issue of a wit of Mandamus can arise
unl ess the applicants show non-conpliance wth sone
mandatory provision and seek to get that provision enforced
because sone obligation towards themis not carried out by
the authority alleged to be flouting the |aw. The grievance
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of the appellants, however, is that the tax recovery officer
had no jurisdiction whatsoever to start tax recovery
proceedi ngs against them They have, therefore, asked for
wits of Prohibition. The existence of an alternative renedy
is not generally a bar to the issuance of such a wit or

order. But, in order to substantiate a right to obtain a
Wit of Prohibition froma H gh Court 11 or fromthis Court,
an applicant has to denonstrate t ot al absence of

jurisdiction to proceed on the part of the officer or
aut hority conpl ai ned
685
against. It is not enough if a wong Section or provision of
law is cited in a notice or order if the power to proceed is
actual ly there under another provision.
one of the identically simlar notices to which
objection was taken by the appellants nmay be reproduced
here. It runs as foll ows:
"Form-No. | TCP 16.
(See rule 48 of the Second Schedule to the Incone-tax
Act, 1961)
orderof Attachnent of 1mmovabl e property.
of fice of the Tax Recovery officer
Col | ector, Quil on.
Dated 10th My, 1958.
To
Smt. |sha Beevi, on behalf of Mnors
1. Umai ben Beevi, 2. Mynoon Beevi’,
3. Mariam Beevi ‘and 4. Safia Beevi,
Kant anchal i | Veedu, Kanni nelcherry,
Ki | okol oor Quil on,
Whereas you, the legal representative of late Shri A
Thangal Kunju Musaliar, have failed topay Rs. 50,42,970. 34
payable by late Shri A Thangal Kunju -Musaliar, ' Cashew

Exporter, Quilon, in respect of certificates nentioned in
the attached statenent, forwarded by the Incone-tax officer
Special Investigation Circle, Trivandrum and |ncone-tax

officer, Quilon, and the interest payable under Section
220(2) of the Income-tax Act, 1961, for the period
conmenci ng i mredi ately after the said date.

It is ordered that you, said I'sha Beevi be and you are
hereby prohibited and restrained until the further order of
the undersi gned, from transferring or chargi ng the
properties as per attached List in any way and that al
persons be, and that they are hereby prohibited fromtaking
any benefit under such transfer or charge.

G ven under ny hand and seal at Quilon on this 10th day
of May, 1968.

Sd/ -

Tax Recovery officer and Addl.
Personal Assistant to Collector,
Qui l on".

As regards the authority of the Additional Persona
Assistant to the Collector, Quilon, as the Tax Recovery
officer, no objection appears to have been taken anywhere
relating to his appointment in accordance wth the |aw as
the Tax Recovery officer. The Division Bench of the High
Court had held that recovery of the dues for the years 1119
to 1125 Me could not take place under the 1922 Act, and,
therefore, no proceedings for their recovery could be taken
under
686
the provisions of the 1961 Act. Neverthel ess, as proceedings
could be taken under the Travancore Inconme-tax Act, it was
argued before it was that the "Peshkar" alone would have
been conpetent to initiate recovery proceedings under
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Section 66(3) of the Travancore Act. The corresponding
of ficer, according to the appellants, was the Coll ector and,
therefore, the certificates could only be forwarded, it was
submitted, to the Collector of the District who al one could
have initiated the proceedings. The Division Bench over-
ruled this contention on the ground that the proviso to
Section 13(1) of the Indian Finance Act 1950 nmade it clear
that the authority constituted under the Provisions of the
Act of 1922, empowered to proceed, nust be determ ned by
resorting to the provisions of Section 8 (1) of the Genera
Cl auses Act which reads as foll ows:

"Where this Act, or any Central Act or Regul ation
made after the comencenent of this Act, repeals and
re-enacts, with or wthout nodifications, any provision
of a forner enactnment ‘then references in any other
enactment or in any -instrunent to the provision so

repeal ed shall, unless a different intention appears,
be construed as references to the provision so re-
enacted".

The 1922 ' Act was repealed by the 1961 Act. Hence, it held

that Section 2(44) of the 1961 Act, read with Section 221 of

that Act, were sufficient toenable the Additional Persona

Assistant to the Collector to proceed as a Tax Recovery

of ficer.

Sec. 13, sub. s. (1) of the Finance Act, 1950 |aid down:

"13(1) If i'mediately before the last day of Apri

1950, there is in force in any part State other than
Jammu and Kashmir or in Manipur, Tripura or Vindhya
Pradesh or in the nerged territory of Cooch-Behar any
law relating to.incone-tax or super-tax or tax on
profits of business, that l|aw shall cease to have
ef fect except for the purposes of the |levy, assessnent
and collection of incone-tax and super-tax in respect
of any period not included in the previous year for the
pur poses of assessment under the Indian |Incone-tax,
Act, 1922 (XI of 1922) for the year ending on the 31st
day of March, 1951, or for any subsequent year, or, as
the case may be, the | evy assessnent and col l'ection of
the tax on profits of business for any  chargeable
accounting period ending on or before the 31st day of

Mar ch, 1949;
Provided that any reference in any such |law to an
officer, authority, tribunal or Court shall be

construed as a reference to the correspondi ng officer
authority, tribunal or Court appointed or constituted
under the said Act, and if any question arises as to
who such corresponding officer authority, tribunal or
Court appointed or constituted under the said Act, and
if any question arises as to who such corresponding
of ficer, authority, Tribunal or Court is, the decision
of the Central Governnment thereon shall be final"
687
Section 46 of the 1922 Act had also | aid down:

"46(2) The Income-tax officer may forward to
the Collector a certificate under his signature
specifying the anmpunt of arrears due from an assessee,
and the Collector, on receipt of such certificate,
shal |l proceed to recover fromsuch assessee the anopunt
specified therein as if it were an arrear of I|and

revenue
Section 2, sub. s. (44) of the Act of 1961 provides:
"(44) ' Tax Recovery officer’ neans-

(i) A Collector or an additional Collector;
(ii) any such officer enpowered to effect recovery
of arrears of land revenue or other public
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demand under any law relating to | and revenue
or other public demand or the tinme being in
force in the State as nay be authorised by
the State Government, by general or specia
notification in the official Gazette, to
exercise the powers of a Tax Recovery
of ficer;
(iii)any Gazetted officer of the Central or a
State CGovernnent who nmay be authorised by the
Central CGovernnent, by general or specia
notification in the official Gazette, to
exercise the powers of a Tax Recovery
of ficer;"
and, Section 222(1) of the 1961 Act |ays down:
‘ "222(1) When an assessee is in default or is
deened to be in default in naking a paynent of tax, the
Income-tax Officer ~may forward to the Tax Recovery
officer a certificate under. his signature specifying
the anbunt of ‘arrears due from the assessee, and the
Tax 'Recovery officer on receipt of such certificate
shal |l proceed to recover fromsuch assessee the anount
specified therein by oneor nore of the nbdes mentioned
bel ow, in accordance with the rules laid down in the
Second Schedul e-
(a) attachment and sal e of the assessee’s novable
property;
(b) attachment and sale of the assessee’s
i movabl e property;
(c) arrest of the assessee and his detention in

pri son;
(d) appointing a receiver for the managenent of
t he assessee’s novabl e and i mrovabl e

properties".
Hence, even if the "Peshkar" was the conpetent officer under
the Travancore Inconme-tax Act, the duties of the Peshkar as
the Recovery officer would, by operation of the above
nmentioned provisions of |law. automatically devol ve upon the
Col l ector or an Additional Collector or upon such officer as
may be enpowered by the State CGovernnent
688
by a special or General notification in the official Gazette
"to effect recovery of |and revenue or other public denmand
under any lawrelating to land revenue or other public
demand". The appellants, not having raised the question at
any earlier stage that the Additional Personal Assistant to
the Coll ector was not an officer so authorised, cannot do so
in appeal to this Court. However, we |eave it open to them
to take such an objection, which really raises a question of
fact as to whether the required notification was or was not
nade, before the Tax Recovery officer hinmself. If such an
objection had been taken there or even in the Hi.gh Court,
the relevant notification may have been produced. W are
unable to see any flaw in the reasoni ng adopted by the High
Court.

Anot her objection as to jurisdictionrelates to the
| unpi ng together of demands which were legal as well as
those, which could not, according to the assessee, be
covered by provisions of law. The Hi gh Court had held that
11 out of 22 certificates, which had been issued after the
death of T.K Misaliar, were not legal. To that extent the
demands against property attached could be said to be not
covered by required certificates. Neverthel ess, neither had
any property been sold nor any action taken against the
person of any of the appellants. The authorities relied upon
by the appel lants rel ated only to either sales of,
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properties or recovering anounts which were larger than

those which were legally recoverable or arrest of the
j udgrment debtor in execution of dues. The cases before us
are those of attachnent only. If any part of the property is
illegally or wunjustiably attached it does not really-affect
the jurisdiction of the Tax Recovery officer to proceed to
deal with an objection under Rule 11. The Hi gh Court has
held that the appellants can file all their objections under
Rule 11 in Schedule 2 of the 1961 Act.

It has also been stated on behalf of the Departnent
that it has no objection to the application of the procedure
laid down in the Travancore Act for recovery of such dues
against the appellants as are realisable fromthe assets of
the deceased. |In view of this concession, it is unnecessary
for us to deal with the question whether there was any
addi ti onal burden or disadvant age i mposed upon t he
appel l ants by the procedure in the 1961 Act. In view of this
concession, the ~Tax: Recovery officer will only use the
procedure in the Travancore Act so far as it is possible to
apply it.

For the reasons given above, these appeals are hereby
di sm ssed, but, in the circunstances of these cases, the
parties will bear their own costs in this Court.

P.B.R Appeal s di sm ssed.
689




