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ACT:

I ncome Tax Act, 1961, Section 2(15)-Definition of
"Charitabl e purpose’-"The advancenent of “any other object of
general public wutility not involving the carrying on of any
activity for profit", neaning of-"Profit" if confined only
to private profit.

I ncome Tax Act, 1961. Sections 2(15) and 11-
"Education", meaning of- Appellant trust engaged in the
business of printing and publication of —newspaper and
journals and making profits, if entitled to tax exenption

HEADNOTE
Section 2(15) of the Incone-tax Act provides that
"charitabl e purpose’ includes relief of the poor, education

medi cal relief. and the advancenent of any other object of
general public utility.

The appellant is a sole trustee of the "Loka Shi kshana
Trust", holding properties nmentioned in a schedul e attached
to a deed of trust executed on 19-2-1962 by hinself
purporting to re-declare a trust of 15-7-1935. The ‘tota
assets of the earlier trust of 1935 consisted of a sum of
Rs. 4308.109 only. Under the provisions the earlier trust of
the trustee had carried on a lucrative business of printing
at Belgaum and, thereafter, he started publishing a daily
newspaper. The value of the redeclared trust of 1962 stood
at Rs. 2,97,658/-. Clause 2 of the trust deed provided that
the object of the Trust shall be to educate the peopl e of
India in general and of Karnatak in particular by

(a) establishing conducting and helping directly
or indirectly institutions calculated to
educate the people by spread of know edge on
all matters of general interest and wel fare;
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(b) founding and running reading roons and
Iibraries and keeping and conducting printing
houses and publ i shi ng or aiding the
publication of books, booklets, leaflets,
panphl ets, magazines etc,, in Kannada and
ot her | anguages, all these activities being
started, conducted and carried on with the
obj ect of educating the people;

(c) supplying the Kannada speaki ng people with an
organ or organs of educated public opinion
and conducting journals in Kannada and ot her
| anguage for the dissem nation of useful news
and information and for the ventilation of
public opinion on matters of general public
utility; and

(d) helping directly or indirectly societies and
institutions which have all or any of the
aforesai d objects in view.

The I nconme-tax officer sent a comunication to the trust on
April 27, 1963 to the effect that, since the only activity
of the trust was printing, publication, and sale of
newspaper. weekly and nonthly journal, the trust carried on
an activity for profit. The claim of the sole trustee was
rejected, and, having been unsuccessful . through out the
appel l ant has preferred this appeal after certification of
the case under section 261 of the |Income-tax Act, 1961

Di sm ssing the appeal
N

HELD: (Per H. R Khanna and A~ C. Gupta, JJ.)

(1) It is not correct to say that the word "profit"” in
section 2(15) of the Act neans private profit. The word used
in the definition provision is profit and not private profit
and it would not be permissible toread-in the definition
t he word
462
"private" as qualifying profit even though such word i's not
there. There 1is also no apparent justification or cogent
reason for placing nmuch a construction on the word "profit".
[ 472B]

The words "general public wutility" contained "in the
definition of charitable purpose are very wi de. These words
excl ude objects of private gain [472C

Al India Spinners’ Association v. Conm ssioner of
I ncome-tax, (1944) 2 I.T.R 482, relied on

It is also not correct to say that ~the newy ~added
words "not involving the carrying on of any activity for
profit" merely qualify and affirmwhat was the position as
it obtained wunder the definition in the Act of 1922. If the
| egi slature intended that the concept of charitabl e purpose
should be the same under the Act of 1961 as it was in the
Act of 1922, there was no necessity for it to add the new
words in the definition. The earlier definition did not
i nvol ve any anbiguity. and the position in | aw was cl ear and
admtted of no doubt after the pronouncerment of the Judicial
Conmittee in the Tribune case (1939) 7 ITR 415 and in the

case of Al India Spinners’ Association. |If despite that
fact, the |legislature added new words in the definition of
charitable purpose, it would be contrary to all rules of

construction to ignore the inpact or the newy added words
and to so construe the definition as it the newy added
words were either not there or were intended to be otiose
and redundant. [47CC E]

(ii) The sense in which the word "education" has been
used in section 2(15) is the systematic instruction
schooling, or training given to the young in preparation for
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the work of life. It also connotes the whole course of
schol astic instruction which a person has received. The word
"education" has, not been wused in that wi de and extended
sense according to which every acquisition of further
know edge constitutes education. According to this w de and
ext ended sense, travelling is education, because as a result
of travelling you acquire fresh know edge. Likew se, if you
read newspapers and nmgazines, see pictures, visit art
galleries, nuseuns and zoos, you thereby add to vyour
know edge. Again, when your grow up and have dealings with
ot her people, sone of whomare not straight, you |l earn by
experience and thus add to your know edge of the ways of the
world. If you are not careful, your wallet is liable to be
stolen or you are |liable to be cheated by sone unscrupul ous
isliable to be stolen or you are liable to be cheated by
some unscrupul ous person. The thief who renpves your wall et
and the swindler who cheats you teach you a Iesson and in
the process nmke you  w ser though poorer. If you visit a
ni ght club, you get acquainted wit and add to your know edge
about some to the not nmuch reveal ed realities and nysteries
of life. ~All this in a way is education in the great schoo

of life. But, that is not the sense in which the word
"education" is wused in clause (15) of section 2. \hat
education connotes i'n that clause is the process of training
and devel oping the know edge, skill mnd, and character of
students by formal schooling. [469C F]

(iii) The fact that the appellant trust is engaged in
the business of printing and publication of newspaper and
journals and the further fact that the afore-said activity
vields or is one likely to vyield profit _and there are no
restrictions on the appellant-trust earning profits in the
course of its business would go to show t hat the purpose of
the appellant-trust does not satisfy the requirenent that it
shoul d be one "not involving the carrying on of any activity
for profit." [471C DO

In re The Trustees of the ’'Tribune (1939) 7 |ITR 415,
State of Gujarat v. Ms Raipur ‘Mg. Co., [1967] 1 S.C R
618, and Commi ssioner of |Income-tax v. Lahore  Electric
Supply Co. Ltd., [1966] 60 |I.T.R 1, referred to.

(i) I't has been decl ared repeatedly by the Courts, even
before the addition of the words "not involving the carrying
on of any activity for profit" to the definition of
"charitable purpose". that activities notivated by private
profit nmaking fell outside the concept of charity
altogether. It is nore reasonable to infer that the words
used clearly inmposed a new qualification on public utilities
entitled to exenption. It was obvious that, unless such a
[imtation was introduced, the fourth and last category
woul d becone too wi de to prevent
463
its abuse. Wde words so used could have been limted in
Scope by judicial interpretations ejusdemgeneris so as to
confine the | ast category to objects sinmlar to those in the
previous categories and also subject to a dom nant concept
of charity which nmust govern all the four categories. But,
the declaration of law by the Privy Council, in the Tribune
case had barred this nethod of Iliniting an obviously wi de
category of profitable activities of general public utility
found entitled to exenption. Hence, the only other way of
cutting dowmn the wide sweep of objects of "general public
utility" entitled to exenption was by |legislation. This,
therefore, was the nmethod Parlianent adopted as is clear
fromthe speech of the Finance M nister who introduced the
amendnent in Parlianment. [482F-H

I ncome Tax Comm ssioners v. Pensel, [1891] A C 531
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583; Morice v. Bishop of Durham (1805) 10 Ves. 522: A
I ndi a Spinners’ Association v. Comm ssioner of |ncone Tax,
Bonbay, 1944(12) |ITR 482, 486; comm ssioner of |ncone-Tax,
Madras v. Andhra Chamber of Conmerce, 1965(55) |I.T.R 722,
732; In re Gove-Gedy [1929] 1 Ch. 557, 582; Cape Brandy
Syndicate v. 1.R C [1921] 1 K B. 64, 71; Rt. Hon'ble Jerald
Lord Strickland v. Carnelo M fud Bonnici, A l.R 1935 P.C.
34; The Englishman Ltd. v. Engi neering Mazdoor Sang & Anr.
Al.R 1975 S.C. p. 946 @ 949; Comm ssioner of |ncome-tax
Qujarat v. Vadilal Lallubhai, 1972 (86) I.T.R p. 2;
Conmi ssi oner of Income-tax v. Sadora Devi, 1957 (32) I.T.R
615 @627 [1958] 1 1.S.C. 1 and In re the Tribune, (1939) 7
I.T.R 415, referred to

(ii) If the profits nmust necessarily feed a charitable
purpose, under the ternms of the trust, the nere fact that
the activities of the trust yield profit will not alter the
charitable character of the trust. The test is the
genui neness of _the purpose tested by the obligation created
to spend 'the noney exclusively or essentially on "charity".
If that ‘obligation is there, the incone becones entitled to
exenption. That is the nost reliable test. The governing
idea of charity must qualify purpose of every category
enunerated in section 2(15) of the Act of 1961. [483 C- D

(iii) Although the term’ education’, as used in section
2(15) of the Act, seens wider and nore conprehensive than
education through educati onal i nstitutions, such as
Uni versities, whose inconme is given an exenption fromincone
tax separately under 'section 10(22) of the Act, provided the

educational institution concerned does not  exist "for
purposes of profit”, yet the -educational effects of a
newspaper or publ i shing busi ness are only i ndirect,

probl ematical and quite incidental so that, wthout i nposing
any condition or qualification upon the nat ure of
information to be dissenminated or material to be published,
the nmere publication of news or views cannot be said to
serve a purely or even predem nantly educati onal purpose in
its ordinary and usual sense. Judging fromthe facts set out
inthe trust deed itself, the 'sole trustee had managed to
nmake the satisfaction of the needs nentioned in clause 2(c)
a highly profitable business. The deed puts no condition
upon the conduct of the newspaper and publishing business
fromwhich one could infer that is was to be on "no profit
and no |oss" basis. The Hgh Court was right in comng to
the conclusion that the appellant is not entitled to claim
exenption frominconme-tax. [485-E-G 486-D

East I ndi a I ndustries (Madr as) Pvt. Ltd. V.
Conmi ssi oner of Income-tax Madras, 1967 (65) I|I.T.R 611
Conmi ssi oner of Income-tax, Madras v. Andhra | Chamber of
Conmer ce, 1965 (55 I.T.R 722; M. Ilbrahim Rza v.
Conmi ssi oner of |ncone-tax, Nagpur, (1930) L.R I.A. 260 and

Comm ssi oner of Income-tax, West Bengla Il v. Indian Chanber
of Commerce, 1971 (81) I.T.R 147.
ARGUMENTS

For the appel | ant

(1) The objects clause of the Trust is so worded as to
nake it clear that the whole and sole object of the Trust is
education of the people of India
464
in general and of Karnatak in particular by the four neans
or nodes set out h in that clause. Those four neans or nodes
are not separate objects of the Trust but are nerely the
instrunentalities prescribed by the Settlor for achieving
the specified object of education. Even assuming for the
purpose of argunent that sub-clauses (a) to (d) of clause 4
of the Trust Deed are separate and distinct objects of the
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Trust, clause (c) which covers a newspaper or a journal is
itself an object falling within the category of "education".

(2) The words added in the 1961 Act "not involving the
carrying on of any activity for profit" go only with the
| ast head viz "any other object of general public utility"”
and not with the first three heads. This is put beyond doubt
by the comma which appears after each of the first three
heads, there being no comma after the fourth head.

(3) The present case falls within the second head of

“charitabl e purpose", viz. education. The ruling of the
Privy Council in the Tribune case 1939 I.T.R 415 does not
apply to the facts of the present case.

(4) Assuming that the case does not fall wthin the

category of "education" it . falls within the |ast head "any
ot her object of general” public utility, and the qualifying
words "not involving the ~carrying on of any activity for
profit" are satisfied. First the word "profit" neans private
gain, and the qualifying words nerely say expressly what was
inplicit in the 1922 Act (1939 I.T.R 415 at 423, and 1944
. T.R 482 ~at 488). Even assuming the word "profit" covers

profit for the Trust, .involving no private gain, the
qualifying words are still satisfied. They require that the
obj ect of the Trust should not involve, i.e. entail that the

trustees should carry on the activity " for profit. No such
condition about nmking profit is inposed by the trust deed.
That profit may result fromthe activities of the Trust in a
particular year is wholly irrelevant. Profit naking is not
the notive of the Trust.

(5) Provisions  of section Il of the Act clearly revea
that it is inplicit in the very schene of the Act that a
busi ness undertaking can be held in trust for an object of
general public utility.
For the respondent

(i) The decision of the Privy Council in the Tribune
case squarely applies to the facts of the present case; (ii)
For ascertaining that true nmeaning of the expression "not
involving the carrying on of an activity for profit" it was
not only permssible but only proper for the Courts to refer
to parlianmentary debates and other proceedings of the
| egislature. (iii) Were a business undertaking is held as
property of the Trust and income resulting therefrom .is
whol Iy applied for charitable purposes such as education
nedical relief of the poor, or for any other object of
general public wutility but with which object the production
or incone is not linked it would be still exenpt. But if
that incone is utilised only for the purposes of advancing
the very object fromthe advancenent of which it is derived
it would cease to be exenpt. The nmeans and processes adopted
by the Trustee for the advancenent of the object were such
as rendered the object itself as non-charitable. (iv) The
expression "activity for profit" was much w der in cope than
nerely a busi ness activity. The | egi sl ature had
intentionally used the expression "activity" instead of
busi ness because in sone cases the income produced fromthe
activity may not be legally assessable under the provisions
of the Incone-tax Act, 1961 under the head "lIncone, profits
and gains of business" (Section 28). The expression
"activity for profit" in the context nmeant activity for
profit making; (v) Since the advancerment of education was
bei ng achieved by means involving the carrying on of an
activity for profit, the Trust would still be denied
exenption. In other words, the qualifying words added to the
definition at the end did not govern nerely the |ast
category of charity i.e. the object of general public
utility but equally governed the earlier three well known
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categories nanely nedical relief, relief of the poor, and
education. The effect of the qualifying words "not involving
the carrying on an activity for profit" was to deny
exenption to trusts which carried on a profit-nmaking
activity for advancing the object of general public utility.
465

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2130 and
2131 of 1970.

Fromthe Judgnent and order dated the 12th February,
1970 of the Mysore High Court in|I.T.R C Nos. 5 and 6 of
1968.

N. A Pal khival a, and - Vineet Kumar, for the appellant.

G S. Sharma and S. P. Nayar for the respondent.

N A, Palkhivala, S. T. Desai, A G Mneses, Ms. A
K. Verma, - P. N Mnga, J. B. Dadachani for the Intervener-
Tri bunal ‘Trust Chandi gar h.

V. S Desai and J. Ramanlurthi for Intervener-
Saurashtra Trust, Bonbay-.

The Judgrment of ‘H R’ Khanna and A C. Gupta, JJ. was
delivered by Khanna, J. M H Beg, J. gave a separate
opi ni on.

KHANNA, J.-The /detailed facts of this case have been
given in the judgment of our |earned brother Beg J. and need
not be repeated. The question of law which was referred to
the H gh Court and  which has been answered in the negative
agai nst the assessee appellantis as follows:

"Whet her on the facts and in the circunstances of
the case, the inconme, of the Lok Shi kshana Trust was
entitled to exenption under section- 11 of the | ncomne-
tax Act, 1961, read with section 2(15) of the sanme Act,
for the assessment year 1962-63-?"

"Charitabl e purpose" was defined in section 4(3) of the
I ndi an | nconme-tax Act, 1922 was as under

"I'n this sub-section 'charitable purpose’” includes
relief of the poor, education, nedical relief, and the
advancenent of any other object of general” public
utility."”

The definition of "charitable purpose” as given in section
2(15) of the Income-tax Act, 1961 (hereinafter referred to
as the Act) with which we are concerned reads as under

"(15) 'Charitable purpose’ includes relief of the
poor, education, medical relief, and the advancenent of
any ot her obj ect of general public wutility not
i nvol ving the carrying on of any activity for profit."
It would appear from the above that in the definition

of "charitable purpose" as given in the Act the words "not
involving the carrying on of any activity for profit" have
been added at the end of the definition as given in the Act
of 1922. W shall see as to what is the effect of the above
addi tion

466

In order to see as to whether the appellant-trust is
for a charitable purpose, we may first go into the question
as to what is the object of the appellant-trust. According
to M. Palkhivala, |learned counsel for the appellant, the
object of the appellant-trust is education, while the stand
of M. Sharnma on behalf of the revenue is that not education
but the Ilast nentioned category in section 2(15), viz., the
advancenent of any other object of general public utility,
is the object of tile appellant-trust. The reason for the
above divergence in the stands of M. Palkhivala and M.
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Sharma is that according to M. Pal khivala, the concl uding
words of the definition in section 2(15) of the Act "not
i nvol ving the carrying on of any activity for profit" do not
qualify the first three categories of relief of the poor

education, or nedical relief but qualify only the fourth
category of "advancement of any other object of genera

public utility". Once the object of the appellant- trust is
held to be education, the word trust would, according to M.
Pal khi val a, be held to be for a public purpose as defined in
section 2(15) of the Act. In such an event, it would be
i material whether the object of the trust involves or does
not involve the carrying on of any activity for profit. As
against that? M. Sharma  has controverted the subm ssion
that the concluding words of the definition, viz., "not
involving the carrying  on of any activity for profit"
qualify only the fourth category of "advancenment of any
ot her object of general public utility’. According to M.
Sharma, the concluding words qualify the first three
categories of “relief of the poor, education and nedica

relief al'so. |In-any case, submits M. Sharma, the object of
the appellant ~trust falls in the fourth category of the
definition, nanely. "any other object of general public
utility." It is, in _~my opinion, not necessary to express

opinion in this case on the question as to whether the words
"not involving the carrying on of any activity for profit"
qualify the fourth object, viz., the -advancenent of any
ot her object of general public utility, or whether they also
qualify the other three objects of relief of the poor
education and nedical relief, because we are of the view
that the object of the appellant-trust was not education but
any other object of general public utility. Clauses 2, 6,
10, 14, 16 and 18 of the trust deed of the appellant read as
under . :

"2. The object of the Trust ~shall be to educate
the people of India in-general ~and of Karnatak in
particul ar by

(a) establishing, conducting and hel ping /directly

or indirectly institutions calculated to
educate the people by spread of know edge on
all matters of general interest and welfare:
(b) founding and runni ng- readi ng roons and
libraries and keeping and conducting printing
houses and publ i shi ng or ai di ng t he
publication of books, booklets, leaf |lets,
panphl ets, mamgazines etc., ~in Kannada and
ot her | anguages, all these ‘activities being
started, conducted and carried on with the
obj ect of educating the peop]e:
467

(c) supplying the Kannada speaki ng people with an
organ or organs of educated public- opinion
and conducting journals in Kannada and ot her
| anguage for the dissem nation of useful news
and information and for the ventilation  of
public opinion on matters of general public
utility; and

(d) helping directly or indirectly societies and

institutions which have all or any of the
af oresaid objects in view"
6 The original Trustee shall have power and

authority to spend and utilise the noney and the
property of the Trust for any of the purposes of this
Trust in such manner as to himnay appear proper. The
original Trustee shall be entitled to operate all the
Banki ng accounts of the Trust.
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The i
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10. The original Trustee shall have full power to
take over on such terns as he may deemfit such concern
or concerns or undertakings as, in his opinion, are
congeni al or conducive to any of the purposes of the
Trust.

14. The original Trustee shall be entitled to
appoint a Manager or Managers of institutions of the
Trust, Editor or Editors and other subordinates for the
purposes of carrying out the printing and publication
of any newspaper or newspapers, weeklies, nonthlies
magazi nes, books or other publications, and shall have
power from time to time to del egate To any one or nore
persons by Power of « Attorney or otherw se any one or
nore of the follow ng powers.

(a) To open one or nore banking accounts, to
operate the sane and to deposit and withdraw
noneys fromthe sane;

(b) To give receipts or discharges for noney or
property Received by themor any one of them
inthe course of business carried on by the
Trust;

(c) To buy or sell” paper, ink, machines, books
and materials required for the purposes of
the business of the Trust:

(d) To enter into contracts with agents, dealers
and others in the course of the business of
the Trust;

(e) To enploy or rempve subordi nates and workers
necessary for the work;

(f) and generally to-do all things necessary and
expedient_in carrying out the " busi ness
entrusted to himor Them

16. The original Trustee ~or Trustees shall not
take any renuneration for discharging his or  their
duties as a Trustee or Trustees provided that this
provi sion shall not preclude a

Trustee or Trustees from being paid out of 'the Trust
fund such renuneration as nmay be deened proper for
carrying out any work and duty in connection with the
conduct or nanagenment of institutions of the Trust, or
with the business of printing, publishing or other
activities carried on by the Trust. A Trustee shall be
entitled to be paid an expenses that may be incurred by
him in connection wth his duties as a Trustee
i ncluding travelling and ot her expenses.

18. The original Trustee or other Trustees shal
not be responsible for any | oss occasioned to the Trust
in respect of any business or dealings carried on
behal f of the Trust unless the sanme is due to his own
fraud or misappropriation or breach of trust “and every
trustee shall be indemified by and out of the funds
and noneys of the Trust against any |oss or danage
which the Trustee might suffer in regard to any act,
deed, or omission of his in the perfornance of -his
duties as a Trustee, including any fines or penalities
i mposed under the Factory Act or any Labour Legislation
or Press Act or any other sinilar enactnent."
ncome-tax officer sent a comrunication to the trust on

27, 1963 to the effect that since the only activity of

the trust was printing, publication and sale of newspaper

weekl

y and nonthly journal, the trust carried on an activity

for profit and was not entitled to exenption. Inreply to

t hat

notice the Sole Trustee stated that the above nentioned

activities of the trust were covered by clause (c) of the
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objects clause of the trust deed. It was added that the
above object did not involve the carrying on of any activity
for profit. 1In a further conmunication dated June 26, 1964
the Sole Trustee wote:

"The Trust has four objects in its objects clause

one of which is to supply the Kannada speaki ng peopl e

with an organ or organs of educated public opinion etc.

(clause 2(c) of Trust Deed). Under this clause we

conduct the publication of newspapers. This has not

been agreed upon by your honour as a Charitabl e purpose
and we have accordingly preferred appeals for relief.
The main object of the Trust is education and this
may be achi eved by ' conducting and hel pi ng educationa
institutions having the simlar objects as of our
| ‘rust. These areall charitable objects. In case the
Trust has a surplus -incone it cannot be spent on any
object other ~than the objects of the Trust. For the
present we ~have been educating the Kannada speaking
people t hrough newspapers and journals and we shall be
takilng up the other ways and neans of education as
noted in —our trust deed as and when it is possible for

Trust. W have no option at all except to spend our

incone on the objects” of our Trust which are al

charitabl e wi thout any doubt or anbiguity."

W have set out above the rel evant clauses of the trust
deed and the material part of the conmunications sent by the
Sole Trustee. It would
469
appear therefrom that though a nunber of objects, including
the setting up of educational institutions, were mentioned
inthe trust deed” as the objects of the trust, supplying
the Kannada speaki ng people with an organ of educated public
Opi nion was also one of those objects. The comunication
sent by the Sole Trustee to the-income-tax officer shows
that the trust at present is _carrying out only the |Iast
nmenti oned object of the trust, nanely, supplying the Kannada
speaki ng people wth an organ or organs of educated public
opi nion. The concentration so far of the activities of the
trust only on that object is in pursuance of clause 6 of the
trust deed, according to which original trustee shall have
power and authority to spend and utilise the nobney and the
property of the trust for any of the purposes of the trust
in such manner as to himmay appear proper

The sense in which the word "education" has been used
in section 2(15) is the systematic instruction, schooling or
training given to the young in preparation for the work of
life. It also connotes the whole course of ~scholastic
i nstruction which a person has received. The wor d
"education" has not been wused in that wide and extended
sense, according to which every acquisition of ~further
know edge constitutes education. According to this wde and
ext ended sense, travelling is education, because as a result
of travelling you acquire fresh know edge. Like wi se, \if you
read newspapers and nagazines, see pictures, visit -art
galleries, nuseuns and zoos, you thereby add to vyour
know edge. Again, when you grow up and have dealings with
ot her people, sone of whomare not straight you |learn by
experience and thus add to your know edge of the ways of the
world. If you are not careful, your wallet is liable to be
stolen or you are |liable to be cheated by sone unscrupul ous
person. The thief who renoves your wallet and the sw ndler
who cheats vyou teach you a |esson and in the process nake
you w ser though poorer. If you visit a night club, your get
acquainted with and add to your know edge about sone of the
not much revealed realities and nysteries of life. Al this
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ina way is education in the great school of life. But that
is not the sense in which the word "education" is used in
clause (15) of section 2. Wat education connotes in that
clause is the process of training and developing the
know edge, skill, mnd and character of students by forma
school i ng.

The question as to whether a trust the object of which
is to supply the people with an organ of educated public
opi ni on should be considered to be one for education or for
any other object of public utility was considered by the
Judicial Committee in the case of In re The Trustees of the
"Tribune’. In that case a person who owned a press and a
newspaper created by his wll by which his property in the
stock and goodwi Il of the press and newspaper was nade to
vest permanently in a comrittee of certain nenmbers. It was
the duty of the said cormittee of trustees under the wll
"to maintain the said press and news paper in an efficient
condition, and to keep up the liberal policy of the said
newspaper, devoting the surplus incone of the said press and
newspaper after defraying all current expenses in inproving
the said newspaper and placing - it on a footing of
per manency". It was al so
470
provided by an arrangenent made subsequently that in case
the paper <ceased to function or for any other reason the
surplus of the income could not be applied to the object
nmentioned above, the same should be applied for the
mai nt enance of a college which had been established out our
the funds of another trust created by the same testator.
There was surplus inconme in thehands of the trustees after
defraying the expenses of the press and the newspaper
Question arose as to whether that incone was |liable to be
assessed in the hands of the trustees. The ‘Judicia
Conmittee held that the object of the settlor was to supply
the province of the Punjab with an organ of educated public
opinion and this was prima facie an-object of general public
utility. Their Lordshi ps unequivocally expressed the view
that they were not prepared to hold that the property
referred to in the various paragraphs of the will was held
for the purpose of "education" in the sense that word was
used in section 4 of the Indian Income-tax Act of 1922. The
above decision of the Judicial Conmttee applies directly to
the present case and in view of this decision, we would hold
that the object of the appellant-trust was "the advancenent
of any other object of general public utility".

It has been pointed out in the earlier part of the
judgrment that in the definition of <charitable purpose as
given in section 2(15) of the Act the words "not involving
the carrying on of any activity for profit’? have been added
at the end of the definition as it was given in section 4(3)
of the Indian Income-tax Act, 1922. The position as it
exi sted under the Act of 1922 was that once the purpose of
the trust was relief of the poor, education medical relief
or the advancenent of any other object of general public
utility. the trust was considered to be for a charitable
purpose. As a result of the addition of the words "not
involving the carrying on of any activity for profit" at the
end of the definition in section 2(15) of the Act even if
the purpose of the trust is "advancenment of any other object
of general public utility”, it would not be considered to be
“charitabl e purpose" wunless it is shown that the above
pur pose does not involve the carrying on of any activity for
profit. The result thus of the change in the definition is
that in order to bring a case within the fourth category of
charitabl e purpose, it would be necessary to show that (1)
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the purpose of the trust is advancenment of any other object
of general public utility, and (2) the above purpose docs
not involve the carrying on of any activity for profit. Both
the above <conditions must be fulfilled b. fore the purpose
of the trust can be held to be charitable purpose. It is not
necessary for the decision of +this case, as already
nentioned above, to go into the question as to whether the
words "not involving the carrying on of any activity for
profit" also qualify the first three categories of
charitabl e purpose, nanely relief of the poor, education and
medi cal relief.

Question then arises as to whether the purpose of the
appel l ant-trust can be considered to be one not involving
the carrying on of any activity for profit. So far as this
guestion is concerned, we find that the appellant-trust
started with a sumof Rs. 4.308, 10 As. 9 Pies. The schedul e
attached to the trust deed dated April 10, 1947 shows that
the assets of the trust consisted of printing machines,
accessories, notor-cars, building, stocks of paper and ot her
m scel | aneous things. The total val ue of
471
the assets was Rs. 2,97658, out of which the value of the
buil ding sites and the buildings was Rs. 47,500. As agai nst
that, the liabilities of the trust amounted to Rs. 1, 24, 086.
The net value of /the assets of the trust rose in 1947 to a
figure of Rs. 1,73,571, 14 As. 4 Pies. For the assessnent
year 1962-63, which is the year under appeal, the tota
receipts of the trust were of the amount of Rs. 22,55, 077.
The main sources of ‘the receipts were sales of newspapers
and mmgazi nes through agents, receipts on account of
advertisenents, receipts forjob printing bills ‘be sides
sone other mnor items. "As against the receipts, the major
items of expenditure were the purchase of newsprint, paper
printing types,. printing and other material, the salaries
and all owances of the staff, renuneration to news agencies
and railway freight. There can, there fore, be no doubt that
the trust has been carrying on (the business of publishing
newspaper and weekly and nonthly magazi nes. The profits from
the aforesaid busi ness would al so apparently account for the
mani fold increase in the value of the assets of the trust.
The enphasis on business activity of- the trust is also
mani fest fromcl auses 6, 10, 14, 16 and 18 of the trust deed
reproduced above. The fact that the appellant trust is
engaged in the business of printing and publication of
newspaper and journals and the further- fact” that the
aforesaid activity yields or is one likely to yield profit
and there are no restrictions on the appellant trust
earning profits in the course of its business would go to
show that the purpose of the appellant-trust. does not
satisfy the requirenent that it should be one "not involving
the carrying on of any activity for profit".

It is true that there are sonme business activities |ike
mut ual insurance and co-operative stores of which profit
making is not an essential ingredient, but that is  so
because of a self-inposed and innate restriction on nmaking
profit in the carrying on of that particular type of
busi ness. Ordinarily profit motive is a nornmal incidence of
busi ness activity and if the activity of a trust consists of
carrying on of a business and there are no restrictions on
its making profit. the court would he well justified in
assumng in the absence of sonme indication to the contrary
that the object of the trust involves the carrying on of an
activity for profit. The expression "business", as observed
by Shah J. speaking for the Court in the case of State of
Gujarat v. Ms. Raipur. Mg. Co., though extensively used in
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taxing statutes, is word of indefinite inport. In taxing
statutes, it is used in the sense of an occupation, or
prof essi on which occupies the tine, attention and | abour of
a person, normally with the object of naking profit. To
regard an activity as business there nust be a course of
dealings, either actually continued or contenplated to be
continued with a profit nmotive, and not for sport or
pl easure. Wet her a person carries on business in a
particul ar conmodity nust depend upon the volune, frequency,
continuity and regularity of transactions of purchase and
sale in a class of goods and the transactions nust
ordinarily be entered into with a profit motive. By the use
of the expression "profit. notive" it is not intended that
profit nust in fact be earned. Nor does the expression cover
a nere desire to make sonme nonetary gain out o transaction
or even a series of transactions. It predicates a notive
whi ch pervades the whole series of transactions effected by
the person in
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the course ~of his activity. In the case of Conm ssioner of
I ncome-tax v. —Lahore Electric Supply Co. Ltd. Sarkar J.
speaking for the mjority observed that business as
contenmpl ated by section 10 if the Indian Incone-tax Act,
1922, is an activity capable of producing a profit which can
be taxed. In the case of the appellant-trust the activity of
the trust, as already observed earlier, has in fact been
yielding profits ' and that apparently accounts for the
increase in the value of its assets:

We are not inpressed by the subm ssion of the |earned
counsel for the appellant that profit under section 2(15) of
the Act neans private profit. The word used in the
definition given in the above provision is profit and not
private profit and it would not be permssible to read in
the above definition the word "private" as qualifying profit
even though such word is not ~therei There is also no
apparent justification or cogent reason for placing such a
construction on the word "profit". The words "general public
utility" contained in the definition of charitabl'e purpose
are very w de. These words, as held by the Judicia
Committee in the case of Al India Spinners’ -Association v.
Conmi ssi oner of |ncone-tax, exclude objects of private gain.
It is also difficult to subscribe to the viewthat the newy
added words "not involving the carrying on of any activity
for profit" nerely qualify and affirmwhat was the position
as it obtained under the definition given in the Act of
1922. If the legislature intended that ‘the concept of
charitabl e purpose should be the sane under the Act of 1961
as it was in the Act of 1922, there was no necessity for it
to add the new words in the definition. The earlier
definition did not involve any anmbiguity and the position in
l aw was clear and admitted of no doubt after the
pronouncerent of the Judicial Conmittee in the cases of

Tribune and All India Spinners’ Association (supra). |If
despite that fact, the |egislature added new words in-the
definition of charitable purpose, it would be contrary to

all rules of construction to ignore the inpact of the newy
added words and to so construe the definition as if the
new y added words were either not there or were intended to
be otiose and redundant.

The appeal s fail and are dismissed but in the
ci rcunst ances without costs.

BEG J. The. question, answered in the negative in this
case by the Mysore H gh Court, which is now before us after
certification of the case under Section 261 of the Income
tax Act, 1961 (hereinafter referred to as 'the Act’), was
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franed by the Incone-tax Tribunal as follows: -

"Whet her on the facts and in the circunstances of
the case, the inconme of the Loka Shi kshana Trust was
entitled to exenption under Sec. 11 of the Incone tax
Act, 1961 read with Sec. 2(15) of the sane Act, for the
assessnment year 1962-63".

The appellant is a sole trustee of the "Loka Shi kshana
Trust", holding properties nmentioned in a schedul e attached
to a deed of trust executed on 19-2-1962 by hinself
purporting to re-declare a trust of 15-7-1935. The tota
assets of the earlier trust of 1935, known as the
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“"National Literature Publications Trust", consisted of a sum
of Rs. 4308.10.9 only. It appears that, under the provisions
of the earlier trust, the trustee had carried on a lucrative
busi ness of printing, under the nane of "Karnatak Prakashana
Mandal ", at Belgaum and, thereafter, it was shifted to
Hubli where he started publishing a daily newspaper call ed

"Samyukt a Kar nat ak". The printing business must have been
| ucrative because investnents of profits fromit, together
with some- possible "donations",  expanded the assets of the

redeclared trust of 1962 so much that the schedul e attached
to the trust deed of 1962 shows their value to be Rs.
2,97,658/-. After deducting the total liabilities of the
trust, shown as Rs. 1,24,086.10 annas, the net val ue of the
assets is given as Rs. 1,73,571.14.4.

Even if the obvious inference fromstatenments found in
the trust deed of « 1962? which is part of the statenent of
the case, showi ng the assets of the trust of 1953 as well as
of the re-declared trust of 196, that the trustee was
carrying on a fairly lucrative business,  the profits of
which had been utilised for building up its assets, could
possibly be ignored, we find, from the statenent of the
accounts submtted by the appellant trustee hinself to the
I ncome-tax Department for the assessnent year 1962-63, with
which we are concerned, that the trust had nmad. quite
consi derabl e profits fromvarious activities carried on as a
part of its ordinary and regular  business. Here, a gross
income of Rs. 22,55,077.46 nP is shown. This included Rs.
12,31,954.54 from sales of newspapers and rmagazi nes through
agents, Rs. 7,29,249.27 from advertisenents and notices
alone, Rs. 1,27,422.53 as paynents of "job printing bills".
The sales of its newspapers and journals through retailers
brought in Rs. 66,010.68 np. The subscribers of newspapers
and journals contributed Rs. 51,7803.74.- "Profits" from
sal es of other publications are shown as Rs. 5040.05 np
Income from "sundry receipts" is given as Rs. 2964.57 np
"profits from the sale of a van and nachi nery are shown as
Rs. 4829.83. Sone other inconme is shown as Rs. 2337.95
Interest on investnents is shown as Rs. 1762.71. A glance at
items of expenditure shows that nothing was spent “for which
a deduction could not be claimed by any private 'concern
carrying on a profitable business. These, itens of expense
consi sted of noney spent on repairs, of buildings, paynments
of taxes, purchases of newsprint and other kinds of paper
i nk, photographic materials, blocks, binding, stitching and
packing materials, paynments of sal ari es, wages and
al l owances to the staff. After deducting the tota
expenditure of Rs. 4,92,246.81 fromthe gross incone, the
net income for the year is shown as Rs. 30,376.80 np. for
whi ch exenption fromlncone-tax is clained by the appell ant
on the ground that it is protected fromtaxation by Section
11 read with Section 2(15) of the Act.

The trust deed of 1962, which, as already stated, is a
part of the statement of the case, gives the past history of
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the trust, in the course of a fairly long preanble. It

contains the follow ng passage giving sone idea of the

activities, of the trust, the conposition of its present
assets as well as of utilisation of its income since 1935:

"AND WHEREAS i n furtherance of the objects contain

ed in the said deed of Trust dated 15th July, 1935, |

t ook
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over on 17-7-1935 a concern called the Karnatak
Prakashana Mandal, Belgaum and conducted a printing
Press for sone tine at Belgaum and? thereafter, at
Hubli, and printed and published a daily paper

"Samyukta Karnatak", = and a weekly paper called "Wekly

Sanyukt a Karnatak", which was |ater called "Karnmaveer",

and al so published certain books, panphlet, and other

literature, as ~a result  whereof the property of the
trust increased from time to time, and the said
property is today conprised of printing presses,
buil dings, |and and other property which is set out in

t he ‘'schedul e hereunder witten".

The trust- deed also contains  a reference to what
necessitated a redeclaration of the trust. An anended
meani ng of “"charitable purpose", given in Section 2(15) of
the Act of 1961, nust have given rise to sonme doubts in the
m nds of the nmaker of ‘the trust about the taxability of the
i ncome of the trust / which was exenpted from paynent of
i ncome-tax in the past. He said:

"And whereas doubts have -arisen ‘regarding the
legal validity of the Trust declared in the aforesaid
Deed of Trust dated 15th July 1935.

AND whereas it became necessary to take steps to
renove the said doubts and to prevent sinmilar doubts
arising in future, |, Ranganath Ranmachandra D wakar Who
has been the only Trustee of° the National Literature
Publication Trust declared as aforesaid, have obtained
legal opinion in the matter of the said Trust and | am
desirous, with a view to carrying out public purposes
of a charitable nature of re-declaring the Trusts in
accordance with the legal opinion obtained by ne as
aforesaid, on which | hold and shall continue to hold
the original Trust anobunt of Rs._ 4,308:10.9, and al
contri butions, addi ti ons, accumul-ati ons, and
acquisitions to the sane which are now conprisedin the
Schedul e hereunder witten and all the properties,
funds, assets, and any conversions or reconversions
thereof and the investnment in which the same may from
time to time be held".

The objects of the trust are set out as foll ows:

"2. The object of the Trust shall be to educate
the people of India in general and of Karnatak in
particul ar by,

(a) establishing, conducting and helping directly
or in directly institutions «calculated to educate the
peopl e by spread of know edge on all matters of general
interest and wel fare;

(b) founding and running reading roons and
libraries and Kkeeping and conducting printing houses
and publishing or aiding the publication of books,
bookl ets, leaflets, panphl ets, rmagazi nes ets. in
Kannada and other |anguages all these activities being
started, conducted, and carried on with the object of
educating the peopl e:

475

(c) supplying the Kannada speaki ng people with an

organ or organs of educated public opinion and
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conducting journals in Kannada and ot her |anguages for

the dissem nation of useful news and information and

for the wventilation of public opinion on matters of
general public utility; and

(d) helping directly or indirectly societies and
institutions which have all or any of the aforesaid
objects in view

In addition to the power which the sole trustee had to
col l ect donations and subscriptions for the trust. he had
all the powers which the sol e manager of a business may have
in order to carry it on profitably. He had the power of
transferring trust properties and funds if he thought "it
expedient in the interest. of the objects of the Trust, to
transfer the assests and liabilities of this Trust to any
other Charitable Trust-or institution conducted by such
Trust which in the opinion of the original Trustee or the
Board of Trustee has objects simlar to the objects of this
Trust and is capable of carrying out the objects and
purposes of this Trust either fully or partially" (Paragraph
17 of the Trust deed). Although, the "original trustee" was
not "to take any remuneration" for discharging his duties as
a trustee, yet, he was not precluded "from being paid out of
the Trust fund such remunerati on as nay be deened propell or
carrying out any work and duty in connection wth the
conduct or nanagenent of institutions of the Trust, or with
the business of printing, publishing or other activities
carried on by the Trust". He was to be paid expenses
incurred in travelling or otherwise in connection with his
duties as a trustee (paragraph 16 of the Trust deed).

The "original trustee"” could invest trust nonies and
profits "in any investnent authorised by Jlaw for the
investment of Trust funds or in shares, or~ securities or
debentures of Linmited Conpanies in India or outside" (para 4
of the Trust deed). He had the "power to nortgage, sell
transfer and give on |lease or to otherwise deal with the
Trust property or any portion thereof for the purpose of the
Trust and to borrow nonies or raise |loans for the purpose of
the Trust whenever he may deem it necessary to do 'so" (para
8 of the Trust deed). Furthernore, the Trustee had the
"power and authority to spend and utilise the noney and the
property of the Trust for any of the purposes of this Trust
in such manner as to himmay appear proper*™.

It appears to us that, wth this profit ~making
background of the trust, its |oosely stated objects the wide
powers of the sole trustee, and the apparently profitable
node of conducting business, just |I|ike any conmercia
concern, disclosed not only by the terns of the trust but by
the statenent of total expenditure and inconme by the trustee
it is very difficult to see what educational or ~ other
charitabl e purpose the trust was serving unless the
di ssemi nation of information and expression of -opinions
through the publications of the trust was in itself treated
as the really educational and charitabl e purpose.

The principal argunents advanced on behalf of the
appel l ant-trustee are: firstly paragraph 2(c) of the Trust
deed only enabl es the trustee
476
to supply the Kannada speaking people with organs or neans
for express educated public opinion as a node of serving the
real and expressly nentioned purpose of "education"” which
must control and determne the true nature of the activities
of the trust so that profit naking, as an incidenta
consequence of these activities, was quite i muaterial; and,
secondly, even if the activities of the trust did not fal
within the separate category of, "education" as such, in
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whi ch case profit yielding becamre quite irrelevant, but fel
under the nore general or the 4th and |ast category of
purposes of general public wutility specified in Section
2(15) of the Act, the mere fact that the conduct of the
printing business was profitable somet i nes or even
constantly wag not enough to nake it an activity carried on
"for profit". The first contention rests on the assunption
that an express nention of a domi nant though general purpose
of "education" wll enable the Courts to supervise the
execution of such a trust as one intended solely for
educational purposes. The second submi ssion, accepted by.
the I ncone-tax Tribunal but rejected by the H gh Court,
inplies that the profit-making notive nust be specifically
and expressly nade the object of an activity which is of
obvious wutility to the public before excerption from
taxation can be denied to such an activity. In other words,
the added qualification or condition inmposed upon a work of
"general public utility", before it could pass the test of a
charitabl e purpose, nade no difference to the | aw. According
to | earned Counsel for the appellant, the anendnment was
meant to —make explicit what was previously only inplicit in
the law as it stood. The argunent thus is that the amendnent
only clarified wthout actually changing the law on the
subj ect .

The | ast paragraph of clause (3) of Section 4 of the
I ndian I ncone-tax Act of 1922 (hereinafter referred to as
"the Act of 1922’) laid down:

" 'charitable purpose’ includes relief of the
poor, education, . nedical relief and the advancement of
any ot her object of general public utility, but nothing
contained, in clause (i) or clause (ii) shall operate
to exenpt fromthe provisions of this Act that part of
the incone fromproperty held under ~a trust or other
| egal obligation for private  religious purposes which
does not enure for the benefit of the public".

It will be noticed that the provision set out above did
not really define a "charitable purpose" but purports only
to indicate a concept of charity . which would include the
four categories of objects nentioned there. The four-fold
classification of charitable purposes has a history in

English law. A statute of Elizabeth | which~"was not
directed so much to the definition of charity as to - the
correction of abuses which had gr own up in t he

adm nistration of trusts of a charitable nature" (See: Tudor
on "Charities" six End. p. 2) had a preanble containing; an
illustrative list of charitable objects which was never
treated as haustive. It, however, becane the practice of
Courts "to refer to the preanble as a sort of index or chart
in order to determine whether or not a given purpose was
charitabl e". Thus, a purpose was considered, in the eye of
law, to be charitable only if it came within the'letter or
the spirit and inendnent of the preanble of the statute of
El i zabet h.
477

To give a senblance of order to the rather confusing
mass of case law which had accunmulated on the subject,
attenpts were made to ; classify purposes whi ch had obt ai ned
recognition by Courts as charitable. Lard Macnaghten, in
I ncome Tax Commi ssioners v. Pensel adopted a four-fold
classification of charitable purposes which had been first
put . forward in the course of an argunent by Sir Sanuel
RomIly in Mrice v. Bishop of Durham These were (1) Reli ef
of poverty, (2) advancenent of education; (3) advancenent of
religion; (4) other purposes beneficial to the commnity not
falling under any of the pre ceding heads
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The last or the residuary category seenmed very wi de and
general . Properly speaking, such a wi de category would be
interpreted, if it were found in a statute, ejusdem generis
with the previous three categories, which were | ess w de and
nore specific. The framers of our Act of 1922 nust have been
attracted by this classification which they adopted wth

sone nodifications, "Medical relief" was apparently sub
stituted for "advancenent of religion'. In Al India
Spi nners’ Association v. Conmi ssioner of | ncone-t ax,

Bonbay(3), Lord Wight, while considering the nmeaning of Sec
4(3) of the 1922 Act, observed (at P. 486)

"The Act of 43 Elizabeth (1601) contained in a
preanble a list of charitable objects which fell within
the Act, and this was taken as a sort of chart or
schene which the Courts adopted as a groundwork for
devel oping the 1law, in .doing so they nade |iberal use
of anal ogi es so that the nodern English |aw can only be
ascertai ned by consi dering a mass of particul ar
decisions often difficult to reconcile. It is true that
Section 4(3)  of the Act has largely been influenced by
Lord Macnaghten’s definition of charity in Pensel v.
Commi ssi oners for Special” Purposes of Income-tax (1891)
A.C. 531 at p.- 583, but that definition has no
statutory authority and is not precisely followed in
the nost material particular; the words of the section
are 'for the advancenent of any ot her object of genera
public utility', whereas Lord Macnaghten's words were
"other purposes beneficial to the community’ . The
difference in |anguage, particularly the inclusion in
the Indian Act of the word *public’ is of importance."
The trend of judicial pronouncenents was  to construe

the words *"general public wutility", in Section 4(3) of the
Act of 1922, very widely. The only serious - limtation put on
the character of a "general public utility" seens to have
been that it clearly excluded the object of private profit
maki ng. Thus, in the Al India Spinners’ Association case
(supra), the Privy Council, while holding that the "primary
object" of the Association appeared to be "the relief of the
poor", said (at p. 488):
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"That would be enough prima facie to satisfy the
statute. But there is good ground for holding that the
pur poses of the Association included the advancenent of
ot her purposes of general public utility. These last
are very wde words. Their exact scope nay require on
ot her occasion very careful consideration. They were
applied in the Tribune Press case (1939) 66 I.A 241; 7
I.T.R (415) without any very precise definition to the
production of the newspaper in question  under/ the
conditions fixed by the testator’'s wll. The /Board
stated (at p. 256) that:

"the object of the paper m ght be described as the

obj ect of supplying the province with an organ of

educat ed public opinion’

and that it should prinma facie be held to be an object
of general-public wutility. These words, their Lordship
this would exclude the object of private gain, such as
an under taking for comercial profit though all the
same it would subserve general public wutility. But
private profit was elimnated in this case"

I n Conm ssioner of |nconme-Tax, Madras v. Andhra Chanber
of Comrerce, this Court interpreting Section 4(3) of the
1922, Act, held (at p. 732):

"The expression 'object of general public utility’
in section 4(3) would prim facie include all objects
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whi ch pronpote the wel fare of the general public”.
Deci si on of sone cases seens to have revolved round the
guestion whether the body of beneficiaries was |arge enough
to constitute the purpose one of "public utility".

Sone of the decisions on income for which exenption was
clained on the ground that it was meant for a charitable
purpose falling wthin the wde residuary class perhaps
travell ed even beyond the "bursting point" to which
according to Lord Russell of Killowen, English Courts had
stretched the concept of <charity [See: In re Gove G ady].
At any rate, the reason which i nduced our Government to make
an anendment by Section_ 2(15) of the Act of 1961 was thus
stated by the Finance Mwnister Shri Morarji Desai, in the
course of his speech in Parlianment explaining the proposed
amendnment (see: Lok Sabha Debate dated 18-8-1961)(3):

"The other ~objective of the Select Committee,
limting the ~exenption only to trusts and institutions
whose object is-a genuine charitable purpose has been
achi eved by anmending the “definition in clause 2(15).
The 'definition of 'charitable" purpose in that clause
is at _present so wi dely worded that
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it can be taken advantage of even by commercia
concerns which, while ostensibly serving a public
purpose, get /fully paid for the benefits provided by
them nanely, the news paper industry which while
running its concern on comercial lines can claimthat
by circulating '‘newspapers it was inproving the genera
know edge of the public. In-order to prevent the m suse
of this defamation in such cases, the Select Conmittee
felt that the words 'not involving the carrying on of
any activity for profit’ should be added lo the

definition". (p. 3074).

M. Pal khivala objected strongly to any reference to
the speech of the Finance Mnister, who proposed the
amendment, for the purpose of finding cut the object of the
amendnent. He contended that speeches made by Menbers of
Parlianment in the course of debates on pro visions enacted
were not to be looked at for interpreting thelanguage of
the enactnent to which we should confine —ourselves. He
relied on the well known dictum of Rowlatt J.,” in Cape
Brandy Syndicate v. I.R C., when that |earned Judge said:

"In a taxing Act one has to look at what 1is
clearly said ...... one can only look fairly at the
| anguage used".

It was contended that, as the meani ng of words used in
Section 2(15) was very clear we need go no further. | am not
able to accept this over-sinplification of  the problem
before us. To say that the concept of a charitable purpose,
either before or after the anendment we are considering, was
at all clear or free from considerable anbiguity and
difficulty would be to ignore the plethora of not always
consi stent case | aw which one can find on the subject and to
mnimze the difficulties of Courts. "Charitable purpose”
has never been at all <clearly defined or exhaustively
illustrated. W have, therefore, to discover the m schief
ai nred at by the anendnent.

It is true that it is dangerous and may be m sl eadi ng
to gather the meaning of the words used in an enactnent
merely from what was said by any speaker in the course of a
debate in Parlianment on the subject. Such a speech cannot be
used to defeat or detract from a neaning which clearly
energes from a consideration of the enacting words actually
used. But, in the case before us, the real neaning and
purpose of the words used cannot be wunderstood at al
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satisfactorily without referring to the past history of
| egislation on the subject and the speech of the nover of
t he anendnent who was, undoubtedly, in the best position to
explain what defect in the |law the anendnent had sought to
renove. It was not just the speech of any nmenber in
Parliament. It was the considered statenent of the Finance
M ni ster who was proposing the amendnent for a particular
reason which he clearly indicated. If the reason given by
himonly elucidates what is also deducible fromthe words
used in the anmend cd provision, we do not sec why we shoul d
refuse to take it into
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consideration as an aid to a correct interpretation. It
harmoni ses with and clarifies the real intent of the words
used. Must we, in such circunstances, ignore it ?

We find that Section 57, sub-s (4) of the Evidence Act
not only enables but enjoins Courts to take judicial notice
of the ~course of proceedings in Parlianment assum ng, of
course, that it is relevant. It is true that the correctness
of what ‘is 'stated on a question of fact, in the course of
Par | i amentary proceedi ngs, can.-only  be proved by sonebody
who had direct know edge of the fact stated. There is,
however, a distinction between the fact that a particul ar
statenment giving the purpose of an enactnent was made in
Parlianment, of which judicial notice can be taken as part of
the proceedings, and the truth of a disputable matter of
fact stated in the course of proceedings, which has to be
proved aliunde, that is to say, apart fromthe fact that a
statenent about it was nmade in the course of proceedings in
Parliament (See: Rt.  Hon'ble Jerald Lord  Strickland v.
Carneld M fud Bonnici, The Englishman Ltd. v. Lajpat Rai

In the case before wus, a reference was nade nerely to
the fact that a certain reason was given by the' Finance
M ni ster, who proposed an amendment, for naking the
amendment. What we can take judicial notice of is the fact
that such a statenent of the reason was given in the course
of such a speech. The question whether the object stated was
properly expressed by the |anguage of Section 2(15) of the
Act is a matter which we have to decide for ourselves as a
qguestion of law Interpretation of a statutory provision is
al ways a question of |law on which the reasons stated by the
nover of the anendment <can only be wused as an aid in
interpretation if we think, as | do in the instant case,
that it helps us considerably in understanding the neaning
of the amended law. W find no bar agai nst such a use of the
speech.

In Anandji Haridas & Co. Pvt. Ltd. v.  _Engineering
Mazdoor Sangh & Anr., a Division Bench of (this Court
observed (at p. 949)

"As a general principle of interpretation, where
the words of a statute are plain, precise, and
unanbi guous, the intention of the Legislature i's to be
gat hered fromthe | anguage of the statute itself and no
external evidence such as Parliamentary Debates,
Reports of the Conmttees of the Legislature or even
the statement nmade by the Mnister on the introduction
of a measure or by the framers of the Act is ad
mssible to construe those words. It is only where a
statute is not exhaustive or where its language is
anbi guous, uncertain, clouded or susceptible or nore
than one neaning or shades of nmeaning, that externa
evidence as to the evils, if any, which the statute was
intended to renedy, or of the circunstances which | ed
to the passing of the statute may

481
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be | ooked into for the purpose of ascertaining the

object which the Legislature had in viewin using the

words in question".

The Finance Mnister’'s speech tells us that the
CGovernment was accepting the recomendations of the Sel ect
Conmittee to which the Bill which becane the Act of 1961 had
been referred. One of the recomendati ons was:

"The Committee is of the opinion that the
advancenent of an object of general public wutility
whi ch involves the carrying on of any activity for
profit should not come within the anbit of a charitable
pur pose".

[ See Gazette of India Extraordinary Part |1, Section 2,
p. 677(4)].

In Conm ssioner of Incone-tax, Gujarat v. Vadila
Lal | ubhai, this Court, following its earlier decision in
Conmi ssi oner of Income-tax v. - Sadora Devi did not consider
it at all inappropriate to refer to a Select Commttee's
Report for finding out the —reason behind an anbiguous
provision so as to be able to apply the Mschief Rule. It is
too late —in the day for M. Palkhivala to object to the
adoption of such a course in an attenpt to apply the
M schief Rule to find out the reason behind an anendnment of
the | aw.

The case on which M. Pal khivala, the |earned Counse
for the appellant, relies nost strongly for support to his
client’s case on nerits is: In Re the 'Tribune (3), where
the Privy Council, allowing an appeal froma Full Bench
deci sion of the Lahore Hi gh Court, held that the incone a
Trust, the object of  which was described as "supplying the
province with an organ of an educated public opinion", was
entitled to exenption on the ground that it was a trust for
a purpose of "General public utility" and not just for
propagating any political views. It was also held there that
such a trust would not fall —w'thin the category of Trusts
for education in the sense in which that termappears in
Section 4 of the Act of 1922. The Privy Council, after
observing that the Chief Justice and Addison, J., of the
Lahore High Court, had laid sone stress on the fact "that
the Tribune newspaper charges its readers and advertisers at
ordinary conmercial rates for the advantages  which it
af fords", said (at p. 422):

"As against this the evidence or finding do not
di scl ose that any profit was nmade by the newspaper or
press before 1918 and it is at least «certain that
neither was founded for private profit whether to the
testator or any other person. By the terms of the trust
it is not to be carried on for profit to. any
individual. It cannot, in their
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Lordshi ps’ opi nion, be regarded as an el enent

necessarily present in any purpose of general public

utility, that it should provide sonething for nothing
or for less than it costs or for less than the ordinary
price. An elenpbsynary elenent is not essential even.in

t he strict Engl i sh view of charitable uses

(Comm ssioners v. University College of North Wiles

(1909) 5 Tax Cas. 408, 414)".

It seens clear to us that the anmended provisions,
Section 2(15) in the Act of 1961, was directed at a change
of law as it was declared by the Privy Council in the
Tri bune case (supra). The anended provision reads as
fol |l ows:

"S. 2(15) ’'charitable purpose’ includes relief of
the poor, educati on, medi cal relief, and t he
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advancenent of any other object of general public

utility not involving the carrying on of any activity

for profit;"

It is apparent that, even now, charitable purpose has
not been defined. The four-fold classification, which was
there in the Act of 1922, is there even in the anended
provision, but the last or general category of objects of
"general public wutility" is nowqualified by the need to
show that it did not involve profit making. The question
before us, therefore is: What is the meaning or purpose of
introducing the limtation" not involving the carrying on of
any activity for profit" ? The contention of M. Pal khival a
is that it nmerely indicates that, as was held in the Tribune
case (supra) and other cases, the purpose nmnust not be
private profit naking or, in other words, the benefit nust
be to an object of "general public utility". This involves
readi ng of the word "private" before "profit" which is quite
unjustifiable. Furthernore, if that was the sole purpose of
the anendnment, we think that the anendnent was not necessary
at all. ‘It-had been declared repeatedly by the Courts even
before the anendrment that  activities notivated by private
profit making fell outside the concept of charity
altogether. W thinkthat it is nore reasonable to infer
that the words used clearly inposed a new qualification on
public utilities entitled to exenption. |t was obvious that,
unl ess such a limtation was introduced, the fourth and | ast
category would becone too wi de to prevent its abuse. Wde
words so wused could' have been limted in scope by judicia
interpretations ejusdem generis-so as to confine the |ast
category to objects simlar to those in the previous
categories and al so subject to a dom nant concept of charity

whi ch nust govern all the four categories. 'But, the
declaration of law by the Privy Council, in the Tribune case
(supra), had barred this nmethod of I|imting an obviously

wi de category of profitable —activities of general public
utility found entitled to exenption. Hence, the only other
way of cutting down the wide sweep of objects of "genera
public utility" entitled to exenption was by |egislation
This, therefore, was the nethod Parlianent adopted'as is
clear fromthe speech of the Finance Mnister who introduced
the amendment in Parliament.
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The word "involve" does not, it seens to nmne,
necessitate the bringing out of the profit notive of  an
activity expressly in the deed of trust as was suggested by
the Ilearned Counsel for the appellant.  The dictionary
meani ng of the word 'involve is: "to entangle; to include;
to contain; to inmply" (see; The Shorter Oxford English
Dictionary-111 Edn. p. 1042). Al profit making, even as a
nere by-product, would have been covered by the word
"involving", which is of wide inport, if this word had stood
alone and by itself without further qualifications by the
context. The wuse of the words "for profit", however, shows
that the involvement of profit making should be of such a
degree or to such an extent as to enable us to infer it to
be the real object. As a rule, if the ternms of the trust
permt its operation "for profit", they becone prina facie
evi dence of a purpose falling outside charity. They woul d
indicate the object of profit-nmaking unless and until it is
shown that terms of the trust conpel the trustee to utilise
the profits of business also for charity. This neans that
the test introduced by the amendnent is: Does the purpose of
a trust restrict spending the inconme of a profitable
activity exclusively or primarily upon what is "charity" in
law ? If the profits nust necessarily feed a charitable
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purpose, under the terns of the trust, the nere fact that
the activities of the trust yield profit will not alter the

charitabl e character of the trust. The test now is, nore
clearly than in the past, the genuineness of the purpose
tested by the obligation created to spend the noney
exclusively or essentially on "charity”. If that obligation
is there, the incone becones entitled to exenption. That, in
our opinion, is the nost reliable test.

The difficult question, however, still remains: what is
the nmeaning of "charitable purpose" which is only indicated
but not defined by Section 2(15) of the Act ? It seens to ne
that a comon concept or element of "charity" is shared by
each of the four different categories of charity. It is true
that charity does not necessarily exclude <carrying on an
activity which yields profit, provided that profit has to be
used up for what is recognised as charity. The very concept
of charity denotes-altruistic thought and action. Its object
must necessarily  be to benefit others rather than one’'s
self. Its essence is selflessness. In a truly charitable
activity ‘any possible benefit to the person who does the
charitable act is merely “incidental or even accidental and
imaterial. The action whichflows fromcharitable thinking
is not directed towards benefitting one’s self. It is always
directed at benefitting others. It is this direction of
thought and effort and not the result of what is done, in
terns of financially measurabl e gain, which determ nes that
it is charitable. This direction nust be evident and
obligatory upon the trustee fromthe terns of a deed of
trust before it can be held to be really charitable.

We think that this governing idea of «charity nust
qual i fy purpose of every category enunerated in Section
2(15) of the Act of 1961. W think that the words introduced
by the Act of 1961 to qualify the last and w dest category
of objects of public utility were really intended to bring
out what has to be the dom nant characteristic of
484
each and every category of charity. They were intended to
bring the last and npst general category in line with the
nature of activities considered truly charitable and
mentioned in the earlier categories.

Coming now to the deed of trust before us, we find that
the word "education"” is mentioned by the nmaker of the trust
in a rather cerenonial or ritualistic fashion as a |abel for
what he considers to be charitable object. The third set of
objects, in clause 2 of the deed does not appear to be
stated there nerely as a neans of serving the genera
purpose of "education" separable from these objects in
clause (c). On the other hand, there are strong grounds for
believing, in the light of other provisions and profit
nmaki ng activities and background of the trust, that the
object of education was nentioned in the deed only as a
conveni ent cloak to conceal and serve the real and dom nant
purpose of <clause 2(c) which was to run a profitable
newspaper and publishing business w thout paying the tax on
it. Just as nere nmmking of profit as a consequence  or
incident of altruistic activity is not decisive of the rea
purpose or object of the activity, so also the carrying on
of a business for profit does not cease to be so nerely
because | osses are actually incurred in certain years or
because those who carry it on call it "education". It would
be difficult to find any comrercial activity which nakes
profits always or which expressly gives out that its
exi stence depends wupon profit nmaking although, in practice,
and, wultimately, its continuance nmay depend on profit
maki ng. A newy started business may, initially, have to run
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at a loss; but, at a later stage, it may earn nmagnificent
profits. Therefore, test of the real character or purpose of
an activity cannot be whether its continuance is nmade to
depend upon profits resulting fromit or not. Such a test
woul d be artificial and specious. | do not think that the
qualification introduced by Section 2(15) of the Act of 1961
was intended to conpel Courts to |ook for the conditions on
whi ch continuance of activities of public utility is nade to
depend. If profit making results fromthem and these profits
can be utilised for non-charitable purposes the trust which
makes this possible would not be exenpt from paying incone-
t ax.

In the trust deed before us, as we have already
i ndi cated, the trustee had not only wde powers of
utilisation of trust funds for purposes of the trust but
could divert its assets as well as any of the funds of the
Trust to other institutions whose objects are "simlar to
the objects"” of the trust and of "carrying out the objects
and purposes of this trust either fully or partially". The
whol e deed appears to ne to be cleverly drafted so as to
nmake t he —purpose of clause 2(c) resenble the one which was
held to be protected fromincone-tax in the Tribune case
(supra). Indeed the very language used by the Privy Counci
in the Tribune case (supra), for describing the objects of
the Trust in that case, seens to have been kept in view by
the draftsman of the trust deed before us. And, we find that
the power of diverting the assets _and incone of the Trust
al t hough couched in llanguage whi ch seens desighed to counse
their real effect is  decisive on the question whether the
trust is either wholly or predomnantly for a charitable
purpose or not. The trustees is given the power of deciding
what
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purpose is allowed to or like an object covered by the trust
and how it is to be served by a diversion of trust
properties and funds. If the trustee is given the power to
determ ne the proportion of such diversion, as he/is given
here, the trust could not be said to be wholly charitable.
He could divert as much as to nmake the charitable part or

aspect, if any, purely illusory. I'ndeed, this was the |aw
even before the qualifying words introduced by the 1961 Act.
[ See: East India Industries (Madr as) — Pvt. Ltd. V.
Conmi ssi oner  of I ncome-tax, Madras(1), Conm ssioner of

I ncome-tax, Madras v. Andhra Chanber of Conmerce(2), M.
| brahimRi za v. Commi ssioner of |ncome-tax, Nagpur(3)]. Such
a "trust" would be of doubtful validity, but I refrain from
further coment or any pronouncenent upon the validity of
such a trust as that was neither a question referred to the
Hi gh Court in this case nor argued anywhere.

The anmendnent of the 1961 Act considered by us conpels
closer scrutiny of deeds of ostensibly charitable trusts
with a viewto discovering their real purposes by anal ysing
the effects of their terms and what they permit. It narrows
the scope of exemption fromincone-tax granted at |east
under the last and w dest category of <charitable trusts
nentioned in Section 2(15) of the Act as was held in
Conmi ssi oner of |ncone-tax, Wst Bengal |l v. Indian Chanber
of Conmerce(4).

We are in agreenent wth the view expressed in the
Tri bune case (supra) to the extent that we think that a
trust such as the one considered there does not, just |ike
the trust before us, fall within the category of education
as such, nmentioned in the statutory elucidation of charity,
whi ch was repeated in the 1961 Act, wth an added
qualification of the last and w dest category. Although the
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term "education", as used in Section 2(15) of the Act, seens
wi der and nore conprehensive than education t hrough
educational institutions, such as Universities, whose incone
is given an exenption from incone-tax separately under
Section 10(22), provi ded the educati onal institution
concerned does not exist "for purposes of profit", yet, it
seens to ne that the educational effects of a newspaper or
publ i shing business are only indirect, problematical, and
quite incidental so that, without inposing any condition or
qualification upon the nature of information to be
di ssem nated or material to be publi shed, the nmere
publication of news or views cannot be said to serve a
purely or even a predomnantly educational purpose inits
ordi nary and usual sense

The purposes with-which we are concerned no doubt
parade under the guise or caption of "education". They are
found stated in clause 2(c) of the deed. This clause speaks
of a supply of "organs of educated public opinion" to Kanada
speaki ng peopl e and of a presuned need for "useful"
i nformati'on-and "ventilation” of views on "matters of public
utility". It is left to the Trustee to decide which class of
people is "educated" so as to be pernmitted to voice its
views through these organs: He is also to decide what is
"useful" and what i's harnful and what is a matter of
"general public utility". If, as it seens to
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us to be the position here, the Trustee is the sole judge of
how t hese presunmed needs are to be satisfied, he could
certainly cater for them in _-a manner which could be
consi dered debased or  offensive by people of good taste with
a proper sense of values. |- do not nean to cast the
slightest reflection on the manner in- which the appellant
trustee conducts his business or on the quality or val ue of
materials found in his newspapers or other publications. W
have no evidence and no finding on these aspects of the case

before us. Al | would Ilike to point out here is that the
trust leaves it entirely to the  sweet will of the sole
trustee to decide all questions relating to policy or the

way in which the needs nentioned in clause 2(c) are to be
met. Provision for their satisfaction could be made in a
manner which could be very lucrative. This is the nost
rel evant consideration in ascertaining the purpose of the
trust fromthe point of view of profit naking.

Judging from the facts set out in the trust deed
itself, the sole trustee had nanaged to make t he
satisfaction of the needs nmentioned above a highly
profitabl e business. The deed puts no condition upon the
conduct of the newspaper and publishing business from which
we could infer that it was to be on "no profit and no | oss"
basis. I nmention this as the |learned Counsel for the
appel | ant repeatedly asserted that this was the really basic
purpose and principle for the conduct of the business of the
trust before us. This assertion seens to be based on not hing
nore substantial than that the trust deed itself does not
expressly make profit making the object of the trust. But,
as | have already indicated, the absence of such a condition
fromthe trust deed could not determine its true character.
That character is determned for nore certainly and
convincingly by the absence of terns which could elimnate
or prevent profit making from becom ng the real or dom nant
purpose of the trust. It is what the provisions of the trust
nake possible or permt coupled with what had been actually
done as wthout any illegality in the way of profit making,
in the case before us, under the cover of the provisions of
the deed, which enable us to decipher the neaning and
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determ ne the predonm nantly

trust.

For the reasons given
the Mysore High Court nust

ci rcunst ances of
costs.

V. M K
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t he case,

profit-making character of the

above, | think that judgnment of
be and is affirmed, but, in the
the parties will bear their own

Appeal s di sm ssed




