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1975 SCC' (4) 676

ACT:

Interpretation off statutes-Performance of a duty by a
publ i c body-Provision prescribing the period and also the
consequence of not performng duty with in that period-
Provision, if directory.

Saugar University Act, 1946, s.31 (aa) and statute 21-
AA of the Statutes-Appoi ntnent of persons to teaching posts-
Provisions for advertisement of = posts and readvertisenent-
Provision, if relates to appointment.

HEADNOTE

In pursuance of an adevertisenent dated 31-5-1971 by
the University of Saugar calling for applications for the
post of Professor of Zoology, five persons including the
appel l ant and the respondent applied. The Sel ection
Committee constituted in accordance with s. 47-A of the
Saugar Uni versity Act 1946 for consi-deri ng t hese
applications recomended on 4-12-1971 the nane of the
appellant to the Executive Council, which was conpetent to
nmake the appointment. The Executive Council refused to
accept the reconmendations of the Selection Commttee onthe
ground that it would lead to adm nistrative and disciplinary
conplications. Thereupon the appellant filed a wit petition
for quashing the resolution of the Executive Council and it
was Quashed by the High Court of Madhya Pradesh. Thereafter
on 18-2-1973 the Executive Council appointed the appell ant
as Professor of Zoology. On 9-7-1973 the respondent filed a
wit petition for quashing the appellants appointnent. The
H gh Court of Madhya Pradesh quashed the resolution dated
18- 2-1973 appointing the appellant as Professor of Zool ogy
and indicated that the University may advertise the post a
fresh if they desire to fill in the vacancy. The ground on
which the resolution was quashed was that the appointnent
was made nmore than a year after the recommendation of the
Sel ection Committee was nmade and this was not pernissible.
The High Court relied upon the Statutes of the University
made under s. 31(aa) of the Act for this conclusion

Section 31 (aa) enables statutes to be nmde anpbng ot her
things, for the node of appointnent of teachers of the
University paid by the University. The requirenent of sub-
rule (2) of statute No. 21-AA is that the post should be
readverti sed before making an appointment if the appoi nt ment
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is not made wthin a year of the Section Committee’s
recomrendati on.

In this appeal by special leave it was contended for
the appellant that (i) the statute is directory and not
mandatory, and (ii) that, in any case, the statute is beyond
the rul e maki ng power conferred by section 31(aa).

Rej ecting the contentions and dism ssing the appeal
N

HELD : The question whether a particular provision of a
statute is directory or mandatory might arise in a case
where nerely a period is specified for performng a duty but
the consequences of not performng the duty wthin that
period are not mentioned. In this case, the statute clearly
provi des for the contingency of the duty not being perforned
within the period fixed by the statute and the consequence
thereof. Unless the post is readvertised and an appoi nt nent
is made fromanpng those persons who apply in response to
the readverti sement the appointnent cannot be said to be
valid. Though the reason for  the delay in making the
appoi ntnent- was - the wongful refusal of the Executive
Council to_ act in pursuance of the recommendation of the
Sel ection Committee and the -pendency of the wit petition
filed by the appellant in'the H gh Court that does not in
any way mnimse the effect of sub-rule (2) of statute No.
21 AA. [150F-H]

(ii) Unless it could be said that the rule has no
relation to the power conferred by the rul e-nmaki ng power it
cannot be said to be beyond the rule-making power. The
statute provides that the appointment shoul d be nade after

the post

149

is advertised and the applications received considered by a
comittee of selection. It also provides that if no

appointnent is made to the post wthin one year fromthe
date of nomination by the selection conmittee the post shal
be readvertised. The rule therefore certainly relates to the
node of appointment. It cannot be said to be unrelated to
the node of appointnment.[151A-C]

Dr. P. S. Venkataswanmy v. University of Mysore A |l.R
1964 Mysore 159 and S.B. Ray v. P.N. Banerjee, 72 CCWN. 50,
referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 1588 of
1974.

Appeal by special leave fromthe Judgnent and order
dated the 9th July, 1973 of the Madhya Pradesh High Court in
Msc. Petition No. 163/73.

L M Singhvi and S. K Dhingra, for the appel lant.

S. C. Manchanda, Urnila Kapoor and Kam esh Bansal, for
respondent .

The Judgrment of the Court was delivered by

ALAG RI SWAM , J. -Thi s appeal raises the question of the
validity of the appointnent of the appellant as a Professor
of Zoology in the University of Saugar

I n pursuance of an advertisenment dated 31-5-1971 by the
University calling for applications for the post of
Prof essor of Zoology five persons including the appellant
and the respondent applied. A Committee of Selection was
constituted in accordance wth s. 47-A of the Saugar
University Act 1946 to consider these applications. On 4-12-
1971 the Selection Committee recommended the nanme of the
appel lant to the Executive Council, which was competent to
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nmake the appointment. Under the provisions of s. 47-A the
Executive Council has to take the final selection from anong
persons recommended by the Selection Comrittee. But where
the Executive Council proposes to nake appoi nt ment ot herw se
than in accordance with the order of nerit arranged by the
conmittee the Executive Council should record its reasons in
witing and submt its proposal for the sanction of the
Chancellor. In the present case the appellant being the only
person whose name had been recommended had ordinarily to be
appoi nted. The Executive Council, however, refused to accept
the reconmrendation of the Selection Commttee on the ground
that it would lead to admnistrative and disciplinary
conplications. Thereupon the appellant filed a wit petition
for quashing the resolution of the Executive Council and it
was quashed by the High Court of Madhya Pradesh. Thereafter
on 18-2-1973 the Executive Council appointed the appell ant
as Professor of Zoology: On 9-7-1973 the respondent filed a
wit petition for quashing the appellant’s appointnment. The
H gh Court of Madhya Pradesh quashed the resolution dated
18- 2- 1973 appoi nting the appellant as Professor of Zool ogy
and indicated “that the University nmay advertise the post
afresh if they desire to fill in the vacancy. The ground on
which the resolutionwas quashed was that the appointnent
was made nore than  a year after the re comendation of the
Sel ection Comrittee was made and this was not
150
perm ssible. The H gh Court relied upon the statute 2 |-AA
of the Statutes of the University made under s.31 (aa) of
the Act for this conclusion. This section enables statutes
to be nmade, anpbng other things, for the node of appointnent
of teachers of the University paid by the University. The
statute in question reads as foll ows:

"Statute, No. 21 -AA"

(1) Al vacancies in- teaching posts of the
University (except those to be filled by
promotion as provided for under sub-section
(aaa) of Section 31-) shal | be dul y
advertised and all applications” will be
pl aced before the Conmittee of Selection as
provi ded for under Sub-Section (2) of Section
47-A of the University of Saugar - Anendnent
Act, 1965.

(2) If no appointment is nade to a post-wthin
one year fromthe date of the nomination by
the Selection Conmmittee then the post- shal
be readverti sed before naking an appoi nt ment
as provided for under (1) above."

Quite clearly the appointnment made nore  than a  year
after the date of nomination by the Selection Commttee is
not in accordance with the statute 21-AA. The requi renent of
the statute is that the post should be readvertised before
maki ng an appointnent if the appointment is not nade within
a year of the Selection Comrmittee' s recomendati on

On behalf of the appellant it was argued that the
statute is directory and not mandatory, that in any case the
statute is beyond the rul e naking power conferred by section
31(aa). A nunber of decisions were relied upon in support of
the submission that where a provision of law |ays down a
period within which a public body should perform any
function, that provision is nerely directory and not
mandat ory. The question whether a particular provision of a
statute is directory or mandatory mght well arise in a case
where nerely a period is specified for performing a duty but
the consequences of not perfornming the duty wthin that
period are not mentioned. In this case clearly the statute




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

provi des for the contingency of the duty not being perforned
within the period fixed by the statute and the consequence
thereof. This proceeds on the basis that if the post is not
filled within a year fromthe date of the nom nation by the
Selection Conmittee the post should be readvertised. So
unl ess the post is readvertised and an appointnment is made
fromanong those persons who apply in response to the
readverti senment the appointnent cannot be said to be valid.
Though the reason for the delay in making the appointnent
was the wongful refusal of the Executive Council to act in
pursuance of the recommendation of the Selection Commttee
and the pendency of the wit petition filed by the appell ant
inthe H gh Court, that does not in any way mninise the
effect of sub-rule (2) of statute No. 21-AA The position
may wel |l have been otherwise if there had been a stay

151

or direction prohibiting the Executive Council from making
the appointnment. Such is not the case here. W do not
therefore think i't necessary to discuss the various
decisions relied upon by the appellant. Nor can we agree
that the statute in question is beyond the rule nmaking
power. Under section 31(aa) statutes can be nade with regard
to the node of appointnent of teachers of the University.
The statute provides that the appointnment should be nade
after the post is/ advertised and the applications received
considered by a comittee of selection. It also provides
that if no appointnent is nmade to the post with in one year
fromthe date of 'nom nation by the selection comittee The
post shall be readvertised. The rule therefore certainly
relates to the node of appointnent. It cannot be said to be
unrel ated to the node of appointnment. It apparently proceeds
on the basis that after the I|apse of ~ a year there may be
nore men to choose from Unless it could be said that the
rule has no relation to the power conferred by the rule-
maki ng power it cannot be said to be beyond the rul e- making
power. Such is not the position here. W are also unable to
agree that the statute is in conflict with or ill derogation
of the provisions of the statute.

It was then argued on behal f of the appellant that the
post of the Professor of Zoology is not a public office and
therefore a wit of quo warranto cannot be issued. The
decisions in Dr. P. S.  Venkataswanv v University of
Mysore(1l) and S. B. Ray v. P. N Banerjee(2) were relied upon
to contend that the post in question is not a public office
and therefore no wit of quo warranto can issue. But it
shoul d be noticed that no wit of quo warranto was issued in
this case. Wat was issued was a wit of certiorari as the
order of the High Court only quashed the resolution of the
Executive Council dated 18-2-1973. In his petition the
respondent had asked for (1) a wit of certiorari, (2) a
wit of mandanmus, and (3) a wit of quo warranto. Wat was
assuned was a wit of certiorari. The question whether a
wit of quo warranto could issue in the circunstances of
this case and whether the office was a public office was not
rai sed or argued before the High Court. Indeed it was not
even raised in the special |leave petition filed by the
appel l ant. W cannot therefore decide the present appeal on
the basis that was issued was a wit of quo warranto.

It should also be noticed that the post has since been
readvertised and it is open to the appellant to apply again

W see no nerits in this appeal and it is accordingly
dism ssed. But in the circunstances of the case there wll
be no order as to costs.

V.M K. Appeal dism ssed
(1) AI.R 1964 Mys. 159 (2) 72C.WN 50
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