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ACT:
Land Acquisition Act (1 of 1894) ss. 9(1), 17(1) and 48(1)-
Possessi on t aken of acquired | and- Cccupant resum ng

possession-Effect of-1f Governnent can withdraw from the
acqui sition.

HEADNOTE:

For the purpose of acquiring land for an Agricultura

College a notification was issued under s. 4 of the Land
Acqui sition Act, 1894, in January 1959, with respect to
several pieces of |and one of which belonged to the res-
pondents and was in possession of the appellant as  tenant.
After the issue of the notification under s. 6, in /February
1959, the Commissioner directed that possession of ‘that |and
may be taken under s. 17(1) on the expiry of 15 days from
the publication of the notice under s. 9(1). On March 24,
1959, the appellant filed a statement before the Land
Acquisition Oficer. 1In that statement, he did not deny the
publication of notice on the spot under s. 9(1) nor did he
put any inpedinment to the taking of the |and. He nerely
want ed the conpensation anmount to be paid to himand wanted
stay of the taking possession of his house on the |land. The
Land Acquisition Oficer passed orders in the presence of
the appellant directing the Tahsildar to take possession of
the land and hand it over to the Principal of the
Agricultural Coll ege. The Tahsildar went to the /spot,
i nspected the land for the purpose of determ ning what part
was waste and arable and should therefore be | taken
possessi on of and took possession of the land, |eaving out
the small portion containing the house of the appellant, and
handed over possession of the land so taken over to the
Principal of the Agricultural College. The appellant was
not present at the time when the Tahsildar took possession

There was, thereafter, correspondence between the appell ant
and the CGovernment. and various reports had been nade by the
officers of the Governnment and on April 16, 1959, a stay
order was passed by the Governnent. On Decenber 13, 1961

the Land Acquisition Oficer wote to the Comm ssioner that
possession of the land was still with the appellant, and on
August 8, 1968, withdrawal fromthe acquisition of that part
of the land under s. 48(1) of the Act, was directed by the
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Conmmi ssi oner.

The respondents and the Agricultural College filed wit
petitions in the H gh Court, challenging the release of the
I and. The High Court allowed the petitions holing that
possessi on of the |and was taken (even though the Governnent
took the stand that they had taken only ’'synbolical
possession) and given to the Principal of the College and
that, therefore, it was not open to the Conmi ssioner to
withdraw fromthe acquisition under s. 48(1) as anended by
the Land Acquisition (Maharashtra Extension and Amrendrent)
Act .

Di sm ssing the appeal to this Court,

HELD : (Per Curiam) : Neither the Governnent nor the
Conmi ssi oner could withdraw under s. 48(1) from the
acqui sition of any portion of the |Iand which had been taken
over by and vested in the Government. [253-F]

(Per P. N Bhagwati and A. C. Gupta JJ) : Wen Covernment
proceeds to take possession of the |and acquired by it under
the Act. it nust take actual Possession since all interests
in the land are sought to be acquired by it, and there is no
guestion of taking 'synbolical’ possession as understood

251
under the C. P.C. Nor would possession nerely on paper be
enough. How such actual possession may be taken would
depend on the natureof land. It is not an absolute and

inviolable rule that nerely going on the spot and making a
decl arati on by beat of drum or otherwise would be sufficient
to constitute taking possession of land in every case. It
is also not strictly necessary as a matter of Ilega
requi rement that notice should be given to the owner or
occupant of the land that possession would be taken at a
particular tinme, though it may be desirable'to do so in
order to elimnate the possibility of a fraudulent or
col lusive transaction of tal king of mere paper possession
without the occupant or the owner ever knowi ng about it.
[ 252E-H, 153A- B]

On the facts and circunstances of the present case, the
Tahsildar had taken actual possession of that part of the
and which was waste or arable and handed it over to the
Principal of the College. The Land  Acquisition Oficer
thought that actual possession could not be regarded  as
havi ng been taken unl ess the appellant was excluded fromthe
land, and, since the appellant, wthout any obstruction
entered on the land and continued in possession, he
m stakenly stated that actual possession was not taken. The
legal position is that even if the appellant entered upon
the land after actual possession had been taken by and the
and vested in, the Government, the appellant’”s possession
would not obliterate the consequence of vesting in the
CGovernment. [ 253- B- E]

[ Di scussion regarding delivery of 'symbolical’ and -’ actual
possession under the CP.C is not necessary for the
di sposal of the appeals], [252-D

(Per Untwalia J.) : (1) Under the C.P.C., a synbolical or
f or mal del i very of possession has the ef fect, of
di spossessing the judgnent-debtor fromhis right, title or
interest in the property, although, as a matter of fact, he
may have succeeded in resuming possession shortly after
di spossession. It does not, however, dispossess the person
in actual possession in his owm right not liable to be
evicted under the decree or in pursuance of the auction
sal e. [263A- B]

(2)Wen a public notice under s. 9(1) of the Act is
publ i shed at a convenient place or near the |and to be taken
that Governnent intends to take possession, ordinarily there
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woul d be no question of resisting or inpeding the taking of
possessi on. Delivery of possession by the owner 1is not
required and the Coll ector can enforce surrender under s. 47
if inpeded. On taking possession either under s. 16 or s.
17(1), the land vests absolutely in the Governnent free from
all encunbrances. Therefore, in a proceedi ng under the Land
Acqui sition Act for acquisition of land all interests are
wi ped out, and hence, the taking of possession nust be
taking actual possession on the spot and not synbolica
possession; and surely it cannot be a possession nmerely on
paper. [263E-G

(3)As to the nmode of taking possession, the Act is silent.
Unl ess possession is taken by the witten agreenent of the
party concerned the node of taking possession obviously
would be for the authority to go upon the |land and do sone
act which would indicate that the authority has taken
possession of the |[|and. It-may be in the form of a
declaration by beat of drum or otherwi se or by hanging a
witten declaration on the spot that possession has been

t aken. The presence of the owner or the occupant is not
necessary to —effectuate the taking of possession. [263H,
264A]

(4)In the instant case, actual possession of the land was
taken by the Tahsildar on the spot and the possession was
handed over to the Principal of the College. The Land
Acquisition Oficer’'s statenent that the land was not
actually taken possession and the Governnent’s stand that,
only synbolical possession was taken, should be viewed from
the correct |egal position. So viewed, the appellant’s
resum ng possession after once the |and was validly taken by
the Government woul d not have the effect of undoing the fact
(if vesting in the Governnent. [264B, E-F]
252

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON: Civil Appeal No. 75 & 76 of
1974.

Appeal by special |eave fromthe Common Judgnent and Order
dated 27 /28-9-1973 of the Bonbay Hi gh Court, Nagpur Bench,
in Spl. Civil Applications Nos. 826 of 1968 & 389 of 1971
Sardar Bahadur Saharya and Vi shnu Bahdur Saharya, for the
appel | ant s.

M N.  Phadke and A. G Ratnaparkhi, for respondent No. 1
and 2 (in Appeal No. 75/74).

Niren De, Attorney General of India, M N Phadkeand A. G
Rat napar khi, for respondent No. 1 (In Appeal No. 76/74).

K.L. Rathi and M N. Shroff, for respondents Nos. 3-6.
(I'n Appeal No. 75/74) and respondent No. 3 (in appeal No.
76/ 74) .

The Judgnent of P. N. Bhagwati and A. C. CGupta, JJ. was
delivered by Bhagwati, J. N. L. Untwalia, J. gave a separate
pi ni on.

BHAGMTI, J.-We agree with the conclusion reached by our
brother Untwalia, J., as also with the reasoning on which
the conclusion is based. But we are witing a separate
judgnent as we feel that the discussion in the judgnent of
our |earned brother Untwalia, J., in regard to delivery of
"synbolical’ and 'actual’ possession under rules 35, 36, 95
and 96 of Order XXI of the Code of Civil Procedure, is not
necessary for the di sposal of the present appeals and we do
not w sh to subscribe to what has been said by our |earned
brother Untwalia, J., in that connection, nor do we wish to
express our assent wth the discussion” of the wvarious
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authorities mamde by himin his judgnment. W think it 1is
enough to state that when the Governnent proceeds to take
possession of the land acquired by it wunder the Land
Acqui sition Act, 1894, it must take actual possession of the
land, since all interests in the |land are sought to be
acquired by it. There can be no question of taking
"synbolical’ possession in the sense understood by judicia

deci sions wunder the Code of G vil Procedure. Nor woul d
possession nerely on paper be enough. What the Act
contenpl ates as a necessary condition of vesting of the ]And
in the Governnent is the taking of actual possession of the
| and. How such possession may be taken woul d depend on

the natureof the land. 'Such possession would have to

be taken as the natureof the land admts of. There can

be no hard and fast rule laying dowmn what act would be
sufficient to constitute taking of possession of |and. We
should not, therefore, be taken as |aying down an absolute
and inviolable rule that nerely going on the 'pot and maki ng
a declaration by “beat of drum or otherwise would be
sufficient “to constitute taking of possession of land in
every case. But here, inour opinion, since the land was
laying fallow and there was no crop on it at the materia

time, the act of the Tehsildar in

253

goi ng on the spot and inspecting the land for the purpose of
determ ning what part was waste and arable and should,
therefore, be taken possession of  and deternmining its
extent, was sufficient to constitute taking of possession

It appears that the appellant was not present when this was
done by the Tehsildar, but the presence of the owner or the
occupant of the land is not necessary to effectuate the
taking of possession. It is also not strictly necessary as
a matter of |egal requirenent that notice should be given to
the owner or the occupant of the |land that possession ' would
be taken at a particular tine, though'it may be desirable
where possible, to give such notice before possession is
taken by the authorities, as that would elimnate the
possibility of any fraudulent or collusive transaction of
taki ng of mere paper possession, w thout the occupant or the
owner ever coning to know of it.

W are of the view, on the facts and circunmstances of the
present case, that the Tehsil dar took actual possession of
that part of the land which was waste or arable and ~handed
it over to the Principal of the Agricultural College. 1t is
true that the Special Land Acquisition Oficer in his letter
dated 13th December, 1961 to the Commi ssioner stated that

possession of the entire land was still with the  appellant
and it was not actually taken possession  of by the
Principal, Agricultural College. But it is obvious /that

this statenent was nade by the Special Land Acquisition
Oficer because he thought that actual possession- of the
l and coul d not be regarded as having been taken, unless the
appel | ant was excluded fromthe |l and and since the appell ant
i medi ately, without any obstruction, entered upon the land
and continued in possession, "the land was not Actually
taken possession of by the Principal, Agricultural College".
This was plainly erroneous view, for the legal position is
clear that even if the appellant entered upon the |and and
resumed possession of it the very next nonent after the |and
was actually taken possession of and becane vested in the
Government, such act on the part of the appellant did not
have the effect of obliterating the consequences of vesting.
There can, therefore, be no doubt that actual possession of
19 acres 16 gunthas of waste and arable |and was taken by
the Tehsildar on 3rd April, 1959 and it becane vested in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 15

Gover nnent . Nei ther the Government nor the Conm ssioner
could thereafter wthdraw from the acquisition of any
portion of this land under s. 48(1) of the Act.

The result is that the appeals fail and are dismssed wth
costs.. There will be only one set of costs.

UNTWALI A, J.-These two Civil Appeals filed by Shri Bal want
Nar ayan Bhagde on grant of special |eave by this Court arise
out, of a common judgnent of the Bonbay Hi gh Court allow ng
Special Civil Application No. 826/1968 filed by Shri M D
Bhagwat and Shri E. R Mahajani, respondent Nos. 1 and 2 in
Cvil Appeal No.75 of 1974 and Special Civil Application

No. 389/1971 filed by thePunjabrao Kri sh

Vi dyapeet h-- (herei nafter called the Agricultural College)--to
qguash the order of the Conm ssioner

254

Nagpur purporting to give sanction for withdrawal of the
acquisition by his letter dated 8-8-1968 in respect of a
portion of the land conprised in Survey No. 30/2 in village
Urari, District Akola. The ~High Court has held that
possession ~of the land in question was taken by the
Col l ector, Akola and given to the Principal, Agricultura
College. It was, therefore, not open to the Conmi ssioner to
withdraw from the acquisition of the land under section
48(1) of the Land Acquisition Act, 1894 as it stands anended
by the Land Acquisition (Mharashtra Ext ensi on and
Amendnent) Act hereinafter called the Act. It is well-
settled and nothing to the contrary was canvassed before us,
that after possession of the |and form ng the subject matter
of acquisition has been taken in-accordance with section 16
or section 17(1) of the Act, the land vests in the
Government and the Governnent or any other authority is not
at liberty to withdraw fromthe acquisition of any |and of
whi ch possession has been taken; vide, State of ' Madhya
Pradesh and Ors. v. Vishnu Prasad Sharmaand O's. (1) and Lt.
CGovernor of Hi machal Pradesh and Another v. Sri | Avinash
Sharma(2). The controversy, therefore, centered round the
guestion as to whether possession of the land which was
rel eased by the Conmi ssioner under section 48(1) of the Act
had been taken or not.

For the purpose of the Agricultural College alarge area of
| and was acquired near Akola. A notification under section
4 of the Act was issued on the 24th January, 1959 by which
several pieces of |and neasuring 236 acres 7 gunthas (40
gunt has nmake one acre) were sought to be acquired -including
20 acres 32 gunthas of Survey No. 30/2 in. Village Umari,
Pargana Akola. The total area of this plot is 20 acres 33
gunt has. A separate notification wunder-section (4) was
issued for acquisition of the remaining one guntha which
contained a well. As the land was urgently required for the
purpose of College, action under section 17 of the Act was
taken dispensing with the followi ng of the procedure under
section 5A. The Sub-Divisional Oficer, Akola was appointed
the Land Acquisition Oficer to performthe functions of the
Col l ector under the Act. A notification under section 6 of
the Act was issued on the 17th February, 1959. A direction
was given for taking possession of the and under section
17(1) on the expiration of 15 days fromthe publication of
the notice under section 9(1). Notice under section 9(1) of
the Act was subsequently published on 6-3-1959. After
expiry of 15 days fromthe publication of the notice under
section 9(1) on 24 3-1959 the land Acquisition Oficer
ordered the Tehsildar, Akola to deliver possession of the
land to the Principal, Agricultural College or his noninee
in the presence of the Sub-Divisional Oficer, P.WD.
Bui | di ng and Roads Section, Akola and directed himto report
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conpliance alongwith the possession receipt obtained from
the Principal by 2-4-1959. The Tehsildar took and handed
over possession on 3-4-1959 and nmade a report. CQut of 20
acres 33 gunthas of land conprised in Survey No. 30/2
possessi on was taken and handed over in regard to 19, acres

and 16 gunthas only. An area of 19. acre 17 gunthas which

contai ned a double storied house of the appellant and a well
etc. was for the tinme being | eft and possession of the sane
was not taken.

1[1966] 3 S.C. R 557.

2[1970] 2 S.C.C. 149.

255

It appears, just after the issuance of the notification
under section 6 of the Act, the appellant who clainmed to be
the tenant of the land, the owners admittedly bei ng
respondents 1 and 2-in Cvil Appeal No. 75 of 1974 nmde a
representation tothe Governnment that his field in Survey
No. 30/2 should not be acquired and the acquisition should
be withdrawn. ~ He seens to have filed an application to that
ef fect before the State Governnent on 18-2-1959. Sone stay
order thereupon is said to have been passed staying the

proceeding in respect of theappellant’s |and. Fol | owi ng
upon this correspondence took place and reports came to be
made in April, 1959 and thereafter until the w thdrawal from

the acquisition of 12 acres and 23 gunthas of the land in
Survey No. 30/2 was directed to be made by the Conmi ssioner
in the vyear 1968. As already stated the wthdrawal was
chall enged by filing two wit petitions in the Bonbay High
Court.

The appellant filed a, counter in the Wit —application of
the owners but did not doso in answer to the Wit
application of the College. On behalf of the Governnenta
authorities two counters were filed in the two Wit
Petitions. In the owners’ petition the petitioners had
stated that pursuant to the rel-evant notifications,
CGovernment took possession of 19 acres 16 gunthas of |and on
3-4-1959 And gave possession of the same to the Principal
Agricultural College. The Governnment in its return filed in
the said case denied that possession as all eged  was  taken
fromthe appellant and given to the Principal,  Agricultura
Col l ege. In paragraph 3 of Special Cwvil Application No.
389/1971 it wasstated on behalf of the Agricultura
Col l ege that the Tehsil dar took possession only of 19 acres
and 16 gunthas out of the field as the renmi ning area was
found in the neanti ne on spot inspection not to be waste or
arable to which the provision of section 17 of the Act could
apply. Act ual possession of 19 acres 16 gunthas al ongwith
the other pieces of |and neasuring 200 acres and odd. was
delivered to the Principal, Agricultural College. I'n’ the
return filed on behalf of the Oficers of the Governnent the
contents of paragraph 3 of the petition were adnmitted. But
it was asserted that CGovernnent had taken only synbolica
possessi on and the physical possession of the land remined
with the appellant. On consideration of the relevant
materials placed before the H gh Court it has cone to the
conclusion that actual possession of the land in question
was taken and handed over on 3-4-1959 on the spot ; and,
even synbolical possession, if land is occupied by a person
other than the owner. would be good possession for the
pur pose of section 48 of the Act.

M. Sardar Bahadur Saharya, |earned counsel for t he
appel l ant, subnitted that possession of any portion of the
land conprised in Survey No. 30/2 was not taken by the
CGovernment or given to the Principal, Agricultural College,
it was all a paper delivery of possession, no notice was
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ever given to the appellant as to the date and tinme of
taking possession of the land on the spot, and the sym
bolical delivery of possession, even if any. bad not the
ef fect of divesting the appellant fromthe Actual possession
over the land. Counsel further submtted that the order of
wi t hdrawal which is confined to

256

an area of 12 acres 23 gunthas only out of Survey No. 30/2
leaving a further balance of 6 acres 33 gunthas to the
College was valid. M. Hathi appearing for the Governnent
and its authorities struck to their stand that only
synmbol i cal possession was taken and actual possessi on
remained with the appellant. Learned Attorney General for
the Agricultural College, followed by M. Phadke for the
owners, subm tted that no where the appel | ant had
chal | enged the taking of possession of the |land on the spot
on 3-4-1959. The effect of taking possession of the |and
was to vest it in the Governnent and no portion of it could
be rel eased under section 48(1) of the Act. It was further
submitted that there is no provision in the Act requiring
the giving of -any notice to the possessor of the land of the
exact date and time of taking possession on the spot and
noti ce published under section 9(1) is sufficient.

It may be stated at the outset that there does not seem to
be any dispute as respects the fact that Bhagwat and
Mahaj ani were the owners of the land at the tine of the
i ssuance of the notification under section 4 of the Act and
the appellant was in'its occupation or actual possession as
a tenant. It is also not in dispute that possession was
taken on 3-4-1959 in respect of the |large portion of |and
nmeasuring nore than 200 acres.. There is no controversy that
the Agricultural College not only needed the land in
guesti on but subsequently steps were taken for acquiring an
additional area of 340 acres for the needs of the College.

The Conmi ssioner in his order dated 17th February, 1959

had directed that the possession of ‘the |and may be taken on
the expiration of 15 days fromthe publication of the notice
nentioned in section 9 (1) of the Act. The order  recorded
on 11-3-1959 shows that the notice.in form’'D under section
9(1) of the Act was published on 6-3-1959, so the possession
of the land could be taken on 21-3-1959 or there after.
Sonme persons filed their witten statement —showing their
interest in the land to be acquired and their <clainms for
conpensation on 11-3-1959. On 24-3-1959 various other
persons including the appellant appeared before the  Land
Acquisition Officer. Appellant’s counsel prayed for tine to
file his witten statenent. He was directed lodo so by
5,00 p.m on 24-3-1959. On this date the land | Acquisition
Oficer recorded the order in presence of the parties
including the appellant directing Tehsildar Akola to take
possession of the land and hand it over to the Principal
Agricultural College, in the presence of S.D.O, P.WD.
Akol a and to report compliance with possession receipt by 2-
4-1959. A witten statenent on behalf of the appellant —was
filed by 4.20 p.m on 24-3-1959.
It is necessary to refer to the claimof the appellant nade
in the witten statement aforesaid. He stated that he was
interested in the field as be was its protected | essee and
as such "he was entitled to receive conpensation that may be
granted. The anpbunt of claimput forward in respect of the
field in Survey No. 30/2 by Bhagwat and Mahaj ani was stated
to be acceptable to the appellant. But be said that he was
entitled to the said anpbunt. In respect of the bungal ow the
appel l ant stated that it was his residential house, it was
not nece-
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ssary to be acquired, dispensing with the provision of
section 5A in respect of the house was 'not | egal

therefore, the proceedi ng being not in accordance with |aw
be ’'dropped. Finally, the prayer in the witten statenent
was to stay the delivery of possession of the bungal ow at
least for two nonths. It would thus be seen that in his
witten statement filed on 24-3-1959 the appellant did not
deny the publication of notice on the spot wunder-section
9(1) nor did he propose to put any inpedinent in the taking
of possession of the |land conprised in Survey No. 30/2. He
nmerely wanted the stay of taking possession in respect of
t he house.

The Principal of the Agricultural College wote a letter to
the SubbDivision Oficerand Land Acquisition Oficer, Akola
on the 6th April, 1959 wi th an endorsenent of the Revenue
I nspector who it appears was the Tehsildar, stating therein
that he had taken possession of the fields nentioned below
in the letter on the 3rd April, 1959, in presence of the
Sub-Divisional Oficer, P.WD. and the Naib Tehsildar
Akol a. The total area mentioned - in this letter is 234 acres
31 gunthas including 19 acres and 16 gunthas in Survey No.
30/ 2. The Revenue 1nspector endorsed "handed over as
above. "

On the facts and/in the circunstances of ‘this case it is
difficult to accept the argunent put forward on behalf of
the appellant that the taking and giving of possession on 3-
4-1959 was only on paper and not on the spot.

The High Court inits judgnment has referred 'to a letter
dated 7-4-1959 by the Land Acquisition Oficer to the
Collector, Akola to say that the appellant represented
before himthat a stay order had been passedin respect of
Survey No. 30/2 by the Mnister for~ Agriculture ‘and the
proceedings for taking possession of “this Iland may be
deferred pending further instructions from the hi gher
authorities ; but before any step could be taken on the
representation of the appellant, the |I|and Acqui sition
Oficer got the information that possession had been /'taken
and given but in spite of that in the letter dated 7-4-1959
a direction was given to the Tehsildar to wthhold taking
possession of the field in Survey No. 30/2 of village Umari
tenmporarily. Ther eupon, the Tehsil dar nade a report dated
11-4-1959 stating therein "possession has already been
delivered to the Principal, Agricultural College. Akolaand
the possession receipt is enclosed. |n case possession of
S. No. 30/2 is still to be wthheld, the Principal
Agricultural College, S.D.O, P.WD. and the |essee of the
field would be approached in this respect and necessary
action would be taken accordingly.” As a matter of fact it
woul d appear fromthe letter dated 16-4-1959 witten by the
Assistant Secretary of the Governnent of Bonbay to the
appellant in reply to his letter addressed to the Mhnister
for Agriculture a copy of which was forwarded to the
Col l ector, Akola that for the first time in this letter _he
was requested to stay the proceedings until further orders.
No stay order of the State Governnent seens to have received
earlier and prior to the taking of possession of the land in
guesti on.
Then comes the letter dated 4-5-1959 witten by the Land
Acquisition Oficer to the Collector, Akola. Reference was
made to all these

258

documents on behal f of both the parties. The S . D.O and
the Land Acquisition Oficer sought instructions of the
Collector as to what action was to be taken in respect of
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land neasuring 19 acres 16 gunthas out of Survey No. 30/2
"the possession of which has already been delivered to the
Agricultural Department”. The next letter is one from the
Principal of the College to the Land, Acquisition Oficer
dated the 27th May, 1959 asking clarification of the stay
order received in regard to Survey No. 30/2. The reply is
dated 4-6-1959 informing himthat clarification will be made
on receipt of further comunication fromthe Collector.

The next letter is dated 18-7-1959 fromthe Principal of the
College to the Director of Agriculture stating therein that
possessi on of the whole field no. 30/2 excluding the area of
1 acre 16 gunthas which was al so required for the purpose of
the College, was delivered on 3-4-1959 but in view of the
Governnment order contained in their letter dated 16-4-1959

the land was not being cultivated and was |ying as a sort of
no man’s | and.

Then comes an inmportant letter again referred at the Bar on
behal f ~of both the parties witten by the Special Land
Acqui sition Oficer, Akola to the Conm ssioner, Nagpur on
the 13th Decenber, 1961. The difficulty in releasing the
| and under section 48 (1) was pointed out and further, in
this letter it is stated "Taki ng over possession of [|A-15G
of land to be acquired under urgency clause was deferred as
on j oi nt spot inspection nmade by the then Sub-
Divisional O ficer, Principal Agricultural College and
S.D.O (P.WD.) Akola, it was thought that - acquisition of
this portion which contains one double storied building,
sone converted land etc. would entail heavy expenditure."
It Whuld thus be clear beyond any shadow of ' doubt that
possession was taken on the spot. On spot inspection the
area of 1 acre and odd only was |eft out of possession

But then in this very letter thereis a statenment "The
Col l ector Akola was directed to stay -the acqui sition
proceedings in respect of this field until further | orders,
t hough possession receipt for S.-No. 30/2 was passed on 3-4-
1959, the possession (physical) of the entire field S. No.
30/2 of Umari is still retained by the | essee of that field
and the Iland was not actually taken possession of by the
Principal, Agricultural College, Akola." Learned counsel for
the appellant subnitted that physical  possession of the
entire land conprised in Survey No. 30/2 remained with the
appel l ant and the possession delivered was either on paper
or nerely synbolical ; it. therefore, could not prevent the
rel ease of the land fromacquisition under section 48(1)  of
the Act.

It is not necessary to refer to the further —correspondence
which ensued. It may, however, be stated that because of
the stay order and the dispute raised in respect of the |and
conprised in Survey No. 30 in the awnard prepared by the
Col l ector on 30-1-1960 conpensation for the said land was
not determined. And eventually in the year 1968 an-area of
12 acres 23 gunthas was sought to be released from

acqui sition. The question for consideration is-was the
rel ease valid and proper ?
259

In order to appreciate what is nmeant by taking possession of
the Iland under section 16 or 17(1) of the Act and what is
the node of taking such possession in regard to the waste or
arable land with which we are concerned in this case, it is
necessary to refer to certain provisions of the Code of
Cvil Procedure-hereinafter called the Code, and sone
deci sions thereon. Oder 21, Rules 35, 36, 95 and 96 of the
Code prescribe two nodes of delivery of possession based
upon the nature of the property concerned. The Code does
not prescribe that in respect of a particular property there
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can be two npbdes of giving possession either to a decree-
hol der or to an auction-purchaser one ,..synbolical" and the
other "actual". These Rules prescribe that if the property
is in the occupation of the judgnent-debtor or some-one on
his behalf the possession shall be given if necessary by
renovi ng the judgnent-debtor and placing the decree-hol der
or the auction purchaser in occupation of the same. On the
other band if the property is of such a nature that the
j udgrent - debt or cannot be in actual occupation of it, as for
i nstance, property in the possession of a tenant, the only
node of giving possession is by proclainmng on the spot that
the possession has been given to the decree-holder or the

aucti on- purchaser. In 'sone decisions the fornmer node of
possessi on has been called "actual’9 and the latter
"synbolical ". Real |y ~speaki ng even the delivery of so-
called "synbolical" ~possession is delivery of "actual"
possession of the right title and interest of the judgnent-
debt or. It conpletely dispossess him It does not affect

the physical occupation of the property by a person who is
not bound by the decree or whose interest is not affected by
sale of the judgnment-debtor’s interest in execution of a

decr ee. If the property is land over which does not stand
any building or structure, then delivery of possession over
the judgnment-debtor’s property becones conpl ete and

ef fective against himthe nonent the delivery is effected by
going upon the land, or in case of resistance, by renoving
the person resisting unauthorisedly. A different node of
delivery is prescribed in the Code inthe rules aforesaid in
regard to a building, with which we are not ~ concerned in
this case. Sonetines the expression synbolical or forma
delivery of possession has been used in decisions to connote
the actual delivery of possession effective against the
j udgrment -debtor leading to his dispossession in the eye of
law even though the duration of the dispossession 'may be
nmonentary or temporary.
I n Juggobundhu Mikherjee and ot hers-v. Ram Chander Bysack(1)
Garth, C. J. delivering the judgnent of the Full Bench
consi sting of five Judges pointed out at page 588
“I'n the one case, the delivery of the land is
to be made by placing the plaintiff in direct
possessi on. In the other, the delivery s
effected by the officer of the Court by going
through a certain process prescribed by s
224, and proclaimng to the occupants of the
property that the plaintiff has recovered it
from the defendant. This is the only way
in which the decree of the Court, awarding
possession to the plaintiff, can be enforced
and as, in contenplation of |aw,
(1) I1.L.R 5 Calcutta 584.
260
both parties nust be considered as @ being
present at the time when the delivery is nade,
we consider that, as against defendant, the
delivery thus given nust be deenmed equivalent
to actual possession.”
"As against third parties, of course, this
synbol i cal possession (as it is called) would
be of no’ avail ; because they are no parties
to the proceeding. But if the defendant
should, after this, again dispossess t he
plaintiff by receiving the rents and profits,
we think that the plaintiff would have twelve
years from such di spossession to bring anot her
suit."
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Anot her Full Bench consisting again of live |earned Judges
of the Calcutta Hi gh Court presided over by Petheram C.J.,
in the case of Joggobnudhu Mtter v. Purnanund Gossani and
another (1) reaffirmed teh view taken in Juggobundhu
Mukherjee’s case (I.L.R 5, Calsutta,584)in the follow ng
wor ds :
"The Ful | Bench hel d t hat synbolic.*
possessi on obtained by the plaintiff’s vendor
was effective as against the judgnent debtor,
def endant, and that the suit brought against
him within 12 years of that event was not
barred by limtation."
The facts of the case of Sri Radha Krishna Chanderji V. Rain
Bahadur and others(2), are these : The dispute related to
150 bighas of land. The plaintiffs had filed a suit to
recover possession of the said |and. The princi pa
def endant who was the appel |l ant- before the Privy Council was
an idol by shebiats who was in actual possession of the |and
by their tenants. The predecessors of the defendants in the
suit were parties to an earlier nortgage action. In due
course a decree was obtained. The property which, according
to the finding, included the disputed | and was sold. The
nort gagee decree-holders ~were the purchasers of t he
property. "The land being in occupation by cultivating
tenants wunder an apparently bona fide title they received
formal possession as usual after due proclamati on by beat of

drum in 1898."(vide page 200 colum 2). Lord Summer
delivering the judgnent of the Board said At the sane page
"This interruption, if such it was, of the defendants’
actual possession was  not of long duration. Hence the

necessity for the present suit. Hence also the defence of
adverse possession for nore than twelve years before suit

began."” It would thus be seen that formal possession of the
land in actual occupation of the tenants, which in a  sense
was synbolical, was’ <characterised as interruption of

def endant’ s actual possession.. And finally the ratio of the
decision of the Full Bench of the Calcutta High Court in
Juggobundhu Mikherjee’'s case (I.L.R 5, Calcutta, 584) was
approved thus- at page 201, colum 1 :
“In the Hi gh Court and before their Lordships
it was further argued t hat synbol i cal
possessi on woul d not avail agai nst the
def endants, but that only actual di spossession
woul d interrupt their adverse possession. The
H gh Court
(1) I1.T.R 16 Calcutta 530.
(2) AT.R 1917 Privy Council 197 (2).
261
following a decision of the Full. Bench in
Juggobundhu Mikherjee v. Ram Chandra Bysack-
(1880) 5 Calcutta, 584=5 C.L.R 548 (F.B.)
held that synbolical possession availed to

di spossess t he def endant s sufficiently,
because they were parties to the proceedings
in which it was-ordered and given. Thi s

decision is one of |ong standing, and has been
foll owed for nany years. Their Lordships see
no reason to question it or to-hold that this
rul e of procedure should now be altered."”
In the case of joint possession the decision of the Privy
Council in Sri Radha Krishna Chanderji’s case [Al.R 1917
Privy Council, 197(2)] has been referred with approval by
this Court in the case of M V. S. Manikayala Rao v. M
Nar asi mhaswami and others(1) in paragraph 7 at page 474 in
the judgment of Sarkar, J, as he then was, as also in
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par agraph 20 at page 478 is that of Ramaswam, J. | nay just
guote a sentence from paragraph 7 which says :
"By the delivery of synbolical possession
under the order of Novenber 6, 1939, the
adverse possession of the defendants was
interrupted.”
Mohamad Noor, J.,in the case of Ram Prasad Q ha and others
v. Bakshi Bi ndeshwari Prasad and others(2) has considered
the point in his separate but concurring judgnent with
"reference to the relevant provisions of the Code at page
147. In that case the question of defendants adverse
possession arose with reference to a property which was not
in occupation of any tenant. The suit for possession after
the nortgage sale and delivery was being resisted by a
person who was in. no better position than the nortgagor
j udgrent -debtor. The | earned Judge poi nted out at pages 147
and 148
"When it is said that synbolical possession is
not binding upon athird party but actua
possession is, it is.only neant that when a
decree-bol der or an auction-purchaser has been
put in actual occupation of the property every
body else has been ousted from it, and
consequent 'y di spossessed.  This is an obvi ous
fact ‘and not a question of law. On the other
had if' the Court sinply proclains that the
decree- hol der or auction-purchaser has been
gi ven possessi on but on-account of the nature
of the property they have not been placed in
physi cal —occupation of the property itself,
such a delivery of possession can be binding
only upon those who are parties to those
proceedings or on those who claim through
them The difference, as I have said, is due
to the nature of the property and not on
account of the difference in the nature of
possessi on. The question will always be not
what was the node of delivery of possession
but who has in fact been ousted by it."
(1) A 1.R 1966 S.C 470.
(2) A 1.R 1932 Patna 145.
262
The sane | earnedJudge had the occasion to consider the
guestion again in the case of Mahabir Singh and others v.
Enperor(1). And that too with reference to a property which
was not in possession of any tenant but of the judgnent-

debt or. The question arose in a crimnal case and the
confusion arising out of the use of the expressions-"the
actual" and "synbolical" possession was agai n discussed at

page 568. The wit of delivery was issued in the previous
l[itigation wunder Oder 21, Rule 95 of the Code and-in that
connection the different nodes of delivery of possession
over a piece of land were discussed. The nonent ary
possession given to the purchaser was characterised as
delivery of synbolical possession by the Additional Sessions
Judge and not actual possession. The |earned Judge pointed
out at page 569, colum 1:

"It issued its wit under Rule 95, and the

peon formally put the auction-purchaser in

possession of the property. It is wong to
think that there Are two kinds of delivery of
possessi on ; one actual and t he ot her
synbol i cal i ndependent of the nature of
possessi on of the judgnent debtor. Even if

the delivery of possession was synbolical, its
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effect against the judgnent-debtor was the

sanme. "
The so-call ed paper possession or possessi on on paper isS no
delivery of possession, actual, formal or synbolical. A

Bench of the Madras High Court consisting of Rajamannar,
C.J. and Rajagopal a Aiyangar, J. has stated at page 762 in
the case of Pathaperumal Anbal amv. Chi danbaram Chettiar(2)

.5
"The next question is whether it nakes any difference in
| egal effect if possession is taken through court. The Code
contenpl ates no notice to the judgment-debtor at that stage
or any objection being raised by himto the delivery of
possessi on under Rule 95, or Rule 96, and as the full title
to the property has passed fromthe judgnment debtor to the
auction purchaser, he has no interest in the property to
protect."”
It has further been pointed out
"The characterisation of possession taken under Oder 21
Rul e 96, 'as "paper possession"” is hardly justified and runs
counter. ~to the principle on which the provision is based.
Synbol i cal possession obtained under Order 21, Rule 96 is
quite a different thing from paper possession, which might
correctly describe only the possession obtained by a party
who being entitled to actual possession, the judgnment-debtor
hi nsel f being in possession, obtains delivery of possession
on paper w thout actual possession ; or those cases where
wi t hout complying with the requisites of the statute a fal se
return is nade as if they were conplied with."
(1)A I.R 1934 Patna 565.
(2) A T.R 1954 Madras 760.
263
It would thus be seen that a synbolical or formal delivery’
of possession as understood inlaw has the effect of
di spossessing the judgnent-debtor fromhis right title or
interest in the property. It does not di spossess the person
in actual possession in his owm right not liable to be
evicted under the decree or in pursuance of the auction
sale. A synbolical or formal delivery of possession agai nst
the judgment-debtor is giving of actual possession of the
property in the eye of law and has the effect of
di spossessing himalthough as a matter of fact he may -have
succeeded in resum ng back, possession as before shortly
after dispossession
In a proceeding under the Act for acquisition off land al
interests are w ped out. Actual possession of the land
becomes necessary. for its use for the public purpose for
which it has been acquired. Therefore, the taking of
possessi on under the Act cannot be "synbolical" in the sense
as generally understood in Civil Law.’ Surely it cannot be a
possession nmerely on paper. Wat is required under-the Act
is the taking of actual possession on the spot. In the eye
of law the taking of possession will have the effect of
transferring possession fromthe owner or the occupant  of
the land to the Governnment.
Section 9(1) of the Act reads as follows
"The Coll ector shall then cause public notice
to be given at convenient places or near the
land to be taken, stating that the Governnent
intends to take possession of the |and, and
that clains to conpensation for all interests
in such Iand nmay be nade to him"
When a public notice is published at a convenient place or
near the land to be taken stating that the Governnent
intends to take possession of the land, then ordinarily and
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generally there would be no question of resisting or
i npeding the taking of possession. Delivery or giving of
possession by the owner or the occupant of the land is not

required. The Coll ector can enforce the surrender of the
land to himself under section 47 of the Act if inpeded in.
taking possession. On publication of the notice under
section (1) clainms to conpensation for all interests in the
| and has to be made ; be it the interest of the owner or of
a person entitled to the occupation of the |and. On the

taki ng of possession of the |and under section 16 or 17 (1)
it vests absolutely in the GCovernment free from al

i ncunbrances. It is, therefore, clear that taking of
possession within the nmeani ngof section 16 or 17(1) neans
taki ng of possession on the spot. It isneither a possession
on paper nor a "synbolical" possession as general |l y
understood in Gvil Law. But the question is what is the
node of taking possession ? The Act is silent on the point.
Unl ess ~ possession is taken by the witten agreenent of the
party 'concerned the node of taking possession obviously
would be for the authority to go upon the land and to do
sone act -which would indicate that the authority has taken
possession of the |and. 't may be in the form of a
declaration by beat of drumor otherwi se or by hanging a
witten declaration on the spot that the authority

10 SC 75-18
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has taken possession of the |and. The presence of the owner
or the occupant of ‘the land to effectuate the taking, of
possession is not necessary.No further notice beyond that
under section 9(1) of the act: is required. ~Wen possession
has been taken, the owner or the occupant of the land is
di spossessed. Once possessi on has beentaken'the land vests
in the Governnent.

In the instant case in agreenent with the findings ' of the
Court, | hold that the eye of law actual possession of the
land in question was taken by the Tehsildar on the spot and
the possession was handed over (to the Principal of the
Agricultural College. It appears that the appellant on his
part thought that he never gave up possession and clained to
continue in actual possession of the disputedland, ~because
of the stay order passed by the Governnent on or about the
16th April, 1959. It is in the background of the |aw
di scussed above that the statement that "the possession
(physical) of the entire field S. No. 30/2 of Umariis stil
retained by the lessee of that field and the land was not
actually taken possession of by the Principal Agricultura
Col I ege, Akola", occurring inthe letter dated the 13th
Decenmber, 1961 witten by the Special Land | Acquisition
Oficer, Akola to the Comm ssioner, Nagpur has got to be
appreciated and so also the stand of the Governnent in its
counter as to what was neant by taking of synbolica
possession. Viewed in the Ilight of the discussion of |aw
have nade above, it would be noticed that possession of the
land, in any event, was taken on the spot and it vested in
the Governnment. The appellant’s resum ng possession of the
land after once it was validly taken by the Government had
not the effect of undoing the fact of the vesting of the
and in the Governnent. The Government or the Commi ssioner
was not at liberty to withdraw fromthe acquisition of any
portion of the land of which possession had been taken
under section 48(1) of the Act.

In the result the appeals fail and are dism ssed with costs.
One set of hearing fee

V.P.S. Appeal s di sni ssed
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