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ACT:
Representati on of People Act-El ection-Inspection of ballot
paper s- Princi pl es.

HEADNOTE

The appell ant was elected to the U-P. Legislative Assenbly.
The appellant defeated respondent No. 1 by a margin of 94
Vot es. The respondent No. 1 in his election petition nmade
an application for inspection of ‘the ballot papers’ on the
ground that there were inproper reception and rejection of
vot es. That the election staff was suffering from serious
physical strain as they had to work w thout any rest. There
were arithmetical mistakes in the counting. That the staff
was drowsy and was dozi ng.

The respondent no. 1 nmade an application praying for a
sanple inspection of the ballot papers. He examned sone
wi tnesses and counting agents, and filed sone ~affidavits.
The appellant also produced some evidence.  The respondent
did not give serial nunber of a single ballot paper which is
said to have been inproperly accepted or rejected. Nor. did
he file an application for recounting of votes.

The H gh Court wthout going into the nerits of the
application ordered a sanple inspection of the ballot paper
The Hi gh Court did not give any finding whether the evidence
or the mterial adduced by the respondent no. 1 was
sufficient for the prima facie satisfaction of the Hi.gh
Court.

HELD : An order for inspection could not be granted as a
matter of routine, but only tinder special circunstances.
I nspection of ballot paper should not be allowed in such a
way so as to make a roving or fishing inquiry in order to
di scover material for declaring the election void. [205F G
206D

The foll owi ng conditionss are inperative before a Court can
grant inspection or sanple inspection of the ballot pepers

(1)That it is inportant to maintain the secrecy of the
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ball ot which is sacrosanct and should not be allowed to be
violated on frivol ous, vague and indefinite allegations
(2) That before inspection is allowed, the allegations nmade
agai nst the el ected candi date nust be clear and specific and
must be Supported by adequate statenments of material facts;
(3)The Court nust be prima facie satisfied on the
materials produced before the Court regarding the truth of
the all egations nade for a recount ;
(4) That the discretion conferred on the Court should not
be exercised in such a way so as to enable the applicant to
indulge in aroving inquiry with a viewto fish materials
for declaring the election to be void; and
(5)That on the special facts of a given case sanple
i nspection may be ordered to lend further assurance to the
prima facie satisfaction of the Court regarding the truth of
the all egations nade for a recount, and not for the purpose
of fishing out material s- [ 230E-H, 231A-B]
Further~ held that what appeared to have weighed with the
H gh Court was the solitary circunstance that the appellant
bad succeeded by a narrow nmargin and that was a sufficient
ground for ordering sanpl e inspection. The Court, however,
was unable to agree, with this broad statement of the |aw by
the High Court because if a person is duly elected even by a
narr ow

203
margin of votes there is no presunption-that there has been
illegality or irregularity in the election. This is a fact
which has to be proved by a person who challenges the
election of the duly elected candidate. After all in a
| arge dempcracy such as our’s where we have a nultiparty
system where the nunber of voters is huge and  diverse,
where the voting is free and fair and where in quite a few
cases the contest is close and neck'to neck, a ' margina
victory by a successful candidate over his rival can
sonetines be treated as a trenendous triunph so as to give a
feeling of satisfaction to the victorious candidate. The
Court cannot lightly brush aside the success of the duly
el ected candidate on an election petition based on'vague and
indefinite allegations or frivolous and flinsy grounds.
[ 212B- C DE]
Held further, in the instant case, the H gh GCourt while
passing the order of sample inspection made no attenpt to
apply the above principles. The H gh Court actually noticed
sone of the inmportant decisions and yet did not apply them
The High Court did not record any satisfaction. Al-l'owi ng
the appeal, the matter was remanded to the Hgh Court for
di sposing of the application for inspection of the ballot
papers in the light of the observations nmade in_ the
judgnent. [205 D-F. 211 C- D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 63 of 1975.
Appeal by special |eave fromthe Judgnent and order dated
the 20th Septenber, 1974 of the Allahabad H gh Court in
El ection Petition No. 19 of 1974.

J.P. CGoyal, Pranab Chatterjee and G S. Chatterjee, for
the appel | ant.

RK Garg, S C  Agarwala and V. J. Francis, for
respondent No. 1.

The Judgrment of the Court was delivered by

FAZAL ALI, J.-By virtue of an order dated Decenber 20, 1974
Banerji, J., of the Allahabad Hi gh Court who was designated
as the Election Judge passed an order granting t he
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application of the respondent No. 1 for a sanple inspection
of the ballot papers. The order directed that a sanple
i nspection of 20 bundles of 50 ballot papers each of the
votes counted in favour of the appellant may be taken out
and exam ned along with the 5 bundles of the rejected ball ot
papers. It is against this order that the appellant has
filed the present appeal by special |eave and has assailed
the order of the | earned Single Judge on the ground that the
| earned Judge has exercised his discretion illegally and
improperly in allowing the sanple inspection of the ball ot
paper s without there being sufficient proof of t he
all egations made by the respondent in his petition for
setting aside the election of the appellant.
The facts giving rise to the present appeal may be briefly
sunmari sed as fol |l ows
The appel |l ant was el ected to the U P. Legislative Assenbly
from 218, Mibarakpur Constituency in the District of
Azangarh, U P. The | ast date of nom nation for election to
the said assenbly was January 24, 1974. The date of
scrutiny was January 25, 1974 and that of wi thdrawal January
28, 1974.  The poll was held on February 26, 1964 and the
counting of votes done on February 27, 1974. The result of
the el ection was decl ared on February 28, 1974. The

204
respondent filed an election petition before the Election
Judge of the Allahabad Hi gh Court sone tinme in March 1974.
The appellant secured 19, 728 votes while respondent No. 1
had secured 19,634 votes and thus the appellant defeated
respondent No. 1 by a margin of 94 votes and was duly
elected to the U P. Legislative Assenbly. In the petition
filed by the respondent before the Allahabad Hi gh Court the
respondent in paragraph-8 of the said petition nade a |arge
nunber of allegations regarding the inproper reception and
rejection of votes and regardi ng wong arithnetical counting
of votes and acceptance of votes which were void. The
material facts with respect to the allegations were set out
i n paragraph-9 of the petition which broadly are as/ foll ows

(1) That the election staff engaged in the
work of counting was suffering - from  serious
physical strain as they had to work without
any rest on that day as a result of which
there were a nunber of arithnetical mstakes
in the counting of votes.
(2) That the staff had become drowsy and was
actually dozing and could not efficiently
di scharge its function of counting the votes
properly.
As regards the facts relating to i nproper rejection of valid
ball ot papers it 1is said that a large nunber of" ball ot
papers in which valid votes had been narked  for the
petitioner’ (respondent No. 1) were declared invalid despite
oral protests made by the counting agents of the respondent.
Simlarly a | arge nunber of ballot papers had distinct marks
of stamp in the columm of the petitioner near the synbol  of
cow and calf and yet they were inproperly rejected by the
counting staff on the ground that there were no distinct

mar ks. The respondent further alleged that there were 70
such ball ot papers which were wongly rejected. It was also
pl eaded that a nunmber of ballot papers which had a valid
vote for the petitioner were illegally rejected on the

ground that there were sonme accidental nmark nmade in the
colum of some other candi date which was not a mark of the
stanp or a voting mark and the number of such ballot papers
rejected was 50. Finally it was said that a nunber of
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bal | ot papers which carried valid votes for the petitioner
were illegally rejected on the ground that there was no sea

mark or there was no signature of the Returning Oficer on
those ballot papers although it was far from the truth.
Such were said to be the obvious mistakes in the rejection
of the ballot papers and the counting of votes which formed
the sheet-anchor of the case of the r espondent in
chal l engi ng the el ection of the appellant. The appellant in
his witten statement denied all the allegations nade in the
petition.
VWiile the election petition was being heard by the High
Court an application was filed by the respondent No. 1
praying that a sanple inspection of the ballot papers may be
al | owed. In support of this application sone witnesses,
counting agents of the respondent and other persons were
exam ned and sone affidavits were filed. The appellant also
produced some evi dence. ~The | earned Judge has nentioned in
his order that this sort of evidence was |ed before him
205
but he has not at all given-any finding on the credibility
of the evidence. The |earned Judge further noticed very
prom nently that in respect of the allegations nmade that the
counting of votes was wong and the rejection of the ballot
papers was i nproper, yet the respondent filed no application
for recounting of votes as provided by r. 63 of the Conduct
of Election Rules, 1961. The |earned Judge also noticed
that the respondent had not given serial nunber of a single
bal | ot paper whichis said to have been inproperly accepted
or inproperly rejected. The Judge,  however,  allowed the
applicati on because he thoughtthat the ends of justice
required it. In this connection the |earned Judge observed
as follows:
"But before | advert to consider the 'election
petition, the affidavit and the oral evidence
to deci de whet her there should be an order for
the general inspection of the wused ballot
papers, | think it will be in the interests of
justice to order a sanple inspection of ballot
papers counted in favour of respondent No. 1
as also a sanple inspection of ~the rejected
bal | ot papers in this case."
These observations clearly show that the learned Judge nade
no attenpt at all to give any finding whether he was prinma
facie satisfied regarding the credibility of the evidence or
the mterials adduced before him but ordered a sanple
i nspection in order to test the validity of the allegations
made by the respondent. It seens to us that in passing this
order the | earned Judge, while noticing some of the |eading
cases of this Court on the point which he has cited in his
judgrment, viz., Ram Sewak Yadav v. Hussain Kami| Kidwai &
Os. (1) Dr.. Jagjit Singh v. Gani Kartar Singh and
others,(2) Jitendra Bahadur Singh v. Krishan Behari &
Os;(3) and Sumitra Devi v. shri Sheo Shankar Prasad Yadav &
Os.(4) has made no attenpt to apply the principles  laid
down in those cases to the facts of the present case.
Before, however, dealing wth the order passed by the
| earned Judge it nay be necessary to refer to a nunber of
authorities of this Court on the circunstances under which
an inspection of the ballot papers, or for that nmatter a
sampl e i nspection, can be allowed. In the case of Ram Sewak
Yadav (supra) the matter was considered at great |length and
this Court pointed out that an order for inspection could
not be granted as a matter of routine but only under specia
ci rcunst ances and observed as follows :
"An order for inspection nmay not be granted as
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a matter of course : having regard to the
i nsistence upon the secrecy of the ballot
papers, the Court would be justified in
granting an order for inspection provided two
conditions are fulfill ed:
(i)that the petition for setting aside an
el ection contains an adequate statenment of the
material facts on which the petitioner relies
in support of his case; and

(1)[1964] 6 S.C. R 238.

(2)A. T.R 1966 S.C. 773.

(3)) [1970] 1 S.CR 852.

(4) [1973] 2S.C R 920.

206
(ii) the  Tribunal is prima facie satisfied
that in order to decide the dispute and to do
conplete justice bet ween t he parties
i nspection of the ballot papers is necessary.
But _an order for inspection of ballot papers
cannot be granted to support vague pleas nade
in the petitionnot ~supported by nateria
facts or to fish out evidence to support such
pl eas. ~The case of the petitioner nust be set
out wth precision supported by avernments of

material -~ facts. To establish a case so
pl eaded an or der for i'nspection nay
undoubtedly, if the interests of justice

require, be granted.” But a nmere allegation
that the petitioner suspects or believe, that
there has been an inproper reception, refusa
or rejection of votes will not be sufficient
to support an order for inspection.”
Two vyears later in Dr. Jagjit Singh"s case (supra) this
Court observed on the facts of that case that the discretion
to allowinspection of ballot papers should not be used in
such a way so as to nake a roving-or fishing inquiry in
order to discover materials for declaring the election void.
In this connection, this Court nade t he fol I owi ng
observati ons
"The true legal positionin this matter is no
| onger in doubt. Section 92 of the Act which
defines the powers of the Tribunal, in terns,
confers on it, by d. (a), the powers  which
are vested in a Court under the Code of Civi

Procedure when trying a suit, inter alia, in
respect of di scovery and i nspection

Therefore, in a proper case, the, Tribunal can
or der the i nspection of t he bal | ot
boxes................... An application / nade

for the inspection at ballot boxes nmust/ give
material facts which would enable the Tribuna
to consider whether in the interests of
justice, the ballot boxes should be inspected
or not. 1In dealing with this question, the
i nportance of the secrecy of the ballot papers
cannot be ignored, and it is always to be
borne in mnd that the statutory rules franed
under the Act are intended to provi de adequate
safeguard for the examination of the wvalidity
or invalidity of votes and for their proper
counti ng. It may be that in sone cases, the
ends of justice would nake it necessary for
the Tribunal to allow a party to inspect the
bal | ot boxes and consi der his objections about
the i nproper acceptance or inproper rejection
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of votes tendered by voters at any given
el ection; but in considering the requirenents
of justice, <care nmust be taken to see that
election petitioners do not get a chance to
make a roving or fishing enquiry in the ball ot
boxes so as to justify their claim that the
returned candidate’s election is void."
In Jitendra Bahadur Singh’'s case (supra) the order of the
El ecti on Judge granting inspection of the ballot papers was
reversed by this Court because the Court thought that the
| ear ned Judge had not followed the essential conditions laid
down before granting the
207
prayer for inspection of the ballot papers. In that case
t he Court held that the allegations were vague and
indefinite, no material fact was pleaded and further that
the petitioner was present at the tinme of counting and yet
he did not take any objection regarding the illega
rejection’ of ~the “votes. In this connection Hegde, J.,
speaking for the Court |aid down the follow ng principles
(1) that the petition for setting aside the
el ecti on nust contain an adequate statement of
the material~ facts on which the petitioner
relies in support of his case; and
(2) t he Tri bunal nust be prima facie
satisfieed that in order to decide the dispute
and to do conplete justice between t he

parties, inspection of the ballot papers is
necessary.
The cases of Ram Sewak Yadav and Dr. Jagjit Singh  nentioned
(supra) were referred to and relied upon by Hegde, J., in

his judgnent.
Anot her case which appears to be in point and which was the
sheet -anchor of the argunent of the | earned counsel for the
respondent is the case of Sashi Bhusan v. Prof. Bal r aj
Madhok & Ochers. (1) It is true that a sanple inspection was
allowed in that case. But, in.our opinion, it was 'so done
because of the special facts of that case. The allegation
of the respondents in that case was that nany ballot ~papers
were chemically treated so that the nmechanically stanped
marks in favour of the successful candidates by using
invisible ink energed and the mark actually put at the tine
of polling disappeared after a few days. Thi s was
undoubtedly an allegation of a very serious nature, which
if true, would have shaken the entire confidence of the
people in the electoral process and would have seriously
i mpai red our denocratic system in these circunmstances this
Court held that it was not only necessary but' in public
interest that the allegation should be thoroughly exam ned
so as to mmintain confidence of the people. In this
connection, Hegde, J., while delivering the judgment of the
Court, observed as follows :
"It is true that nerely because someone nakes
bol d and comes out with a desperate allegation
that by itself should not be a ground to
attach value to the allegation made. But at
the sane tinme serious allegations cannot be
di smissed sunmarily nerely because they do not
| ook probable. Prudence requires a cautious

approach in those matters. In all these
matters, the court’s aimshould be to render
conplete justice bet ween t he parties.

Further, if the allegations nade raise issues
of public inmportance, greater care and
ci rcunmspection i s necessary.
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These cases have peculiar features of their
own. No such case had cone up for decision
earlier. Hence decided
(1) [1972] 2 S.C R 177.
208

cases can give little assistance to us. 1In a
matter Ilike allowing inspection of ballot
papers, no rigid rules have been laid down,
nor can be laid down. Mich depends on the
facts of each case. The primary aim of the
courts is to render conplete justice between
the parties. Subject to that overri ding
consi deration, courts have laid down t he
ci rcunst ances that should weigh in granting or
refusi ng inspection.

............ The ratio of that decision is
that the inspecticon of ballot papers should be
al-l owed only when
the court thinks' that it is necessary in the
interests of justice to do so. |In. that case
this Court did not |ay down any hard and fast
rule as to when an inspection of the ballot
papers can be all owed."

In the instant case, however, the allegations are of a
di fferent kind. They relate only to the mistakes in
counting and inproper rejection of votes. They are not of a
sweeping pattern as in the case aforesaid.
In these circunstances, therefore, the ratio laid down in
Sashi Bhushan's case (supra) cannot be pressed into service
for the purpose of supporting the order of the |[earned
Judge.
In the case of Sumitra Devi (supra), Mthew, J., after
reviewing the previous authorities of this Court, ‘held as
follows :
"In the case at hand, the allegations in the
el ection petition were vague and the petition
did not contain an adequate statenment of the
material facts. The evidence adduced by the
appel lant to prove the allegations was  found
unreliable. No definite particulars were al so
given in the application for inspection as to

the illegalities al l eged to have been
conmmtted in the counting of the bal | ot
papers. A recount will not be granted as a

matter of right but only on the basis of
evi dence of good grounds for  believing that
there has been a mistake in the counting. It
has to be decided in each case whether a prinma
facie ground has been made out for ordering an
i nspection.”

In S. Baldev Singh v. Teja Singh Swatantar (dead) & O's(1)

Krishna lyer, J., remarked as follows :
"Coming to the facts of this case, we have
already indicated that no good grounds for a
Court order for inspection and recount,
particularly after the Sherpur experinent,
exist. Although we are free to admit that an
i magi native Returning O ficer m ght have
qui et ened t he qual nrs and sil enced t he
scepticismof the appellant by a test check or
partial recount, proceeding to a full recount
if serious errors were found, we are inclined
to agree with the High Court, there being no
reason to reverse its elaborately discussed
conclusions, and the relief of recount was
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(1) Cvil Ap
209

In Beliram
Sarkaria J.,

In Suresh Pra
sunmarising t
totine in gr
the Court ad
for inspecti
observed as f

(1) Al.R 1
(2) Al.R 1

necessary to
ef fectual jus

rightly rejected.”
peal No. 233 of 1973 decided an 24-1-1975.

Bhal ai k v. Jai Beharl Lai Kachi and Anr. (1)
speaking for the Court, observed as follows :
"Since an order for a recount touches upon the
secrecy of the ballot, it should not be nmade
lightly or as a matter of course. Although no
cast iron rule of universal application can be
or has been laid down, yet, froma beadroll of
t he decisions of this Court, two br oad
guidelines are discernible : that the Court
would be justified in ordering a recount or
permtting inspection of the ballot papers
only where (i) all the material facts on which
the al legations of irregularity or illegality
in counting are f ounded, are pl eaded
adequately in the election petition, and (ii)
the Court/Tribunal trying the petition is
prima facie satisfied that the naking of such
an order isinperatively necessary to decide
the dispute and to do conplete and effectua
justice between the parties.”
sad Yadav v. Jai Prakash Mshra & Ors.(2) while
he principles laid down by this Court fromtine
anting prayer for inspection of ballot papers,
unberated the circunstances in which a prayer
on of ballot papers could be considered and
ol | ows :
"Before dealing with these contentions, we nmay
recall, what this Court has repeatedly said,
that an order for inspection and recount of
the ballot papers cannot be nade as a matter
of course. The reason is~ twofold. Firstly
such an order affects the secrecy of the
ball ot which wunder the law is not to be
lightly disturbed. | Secondly, the Rules pro-
vide an el aborate procedure for counting of
bal | ot papers. Thi s procedure contains so
many statutory checks and effective safeguards
agai nst trickery, mistakes and fraud i'n
counti ng, that it can be called al-nost
fool proof. Although no hard and fast rule
can be laid down, yet the broad guidelines, as
di scernible fromthe decisions of this Court,
may be indicated thus
The Court would be justified in ordering a
recount of the ballot papers, only where
"(1 the el ection-petition cont ai ns an
adequate statenent of all the material /facts
on which the allegations of irregularity or
illegality in counting are founded,;
(2) On the basis of evidence adduced such
al | egati ons are prima facie est abl i shed,
affording a good ground for believing that
there has been a mistake in counting; and
(3) The Court trying the petitionis prima
facie satisfied
t hat t he maki ng of such an or der is
i mperatively
975 S.C. 283.
975 S.C. 376.
210
decide the dispute and to do conplete and
tice between the parties."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 12

These principles were reiterated in Chanda Singh v. Ch.
Shiv Ram Varna and ot hers, (1) where speaking for this Court,
Krishna lyer, J., observed thus
"On all hands, it is now agreed that the
i nportance of the secrecy of the ballot nust
not be lost sight of, material facts to back
the prayer for inspection nust be bona fide,
cl ear and cogent and nust be supported by good
evi dence. We would only Iike to stress that
in t he whol e process, the secrecy is
sacrosanct and invi ol abl e except wherestrong
prima facie circunmstances to suspect the
purity, propriety and legality in the
counting is —mde out by definite factua
avernents, credible probative naterial and
good faith in the very prayer. W rmy even
say that no wi nning candi date should be afraid
of ~ recount and, conditions as they are, a
sceptical attitude expecting the unexpected
may  be correct, inforned of course by the
broad | egal guidelines already set out."
Lastly in Ch. Manphul “Singhv. Ch. Surinder Singh(2) the
Court upheld the order of the H gh Court allow ng inspection
of ball ot papers because the H gh Court had given a finding
that the evidence of the witnesses was sufficient to prove
the allegation of inpersonation, in that case. The Court
further held that the High Court did not act -arbitrarily in
granting the prayer for inspection
Thus on a close and careful consideration of the various
authorities of this Court fromtinme totinme it is manifest
that the follow ng conditionsare inperative before a Court
can grant inspection, or for that nmatter sanple inspection
of the ballot papers :
(1) That it is inportant to maintain the
secrecy of the ballot which is sacrosanct and
should not be allowed to be violated on
frivol ous, vague and indefinite allegations;
(2) That before inspection is allowed, the
al | ocati ons nade against the el ected candi date
must be <clear and specific and nust be
supported by adequate statements of material
facts;
(3) The Court nust be prima facie satisfied
on the materials produced before the Court
regarding the truth of the allegations nade
for a recount;
(4) That the Court rmust come to t he
conclusion that in order to grant prayer. for
i nspection it is necessary and inperative to
do full justice between the parties;
(5) That the discretion conferred on the
Court should not be exercised in such a way so
as to enable the
(1) AIR 1975 SC 403.
(2) AIR 1975 SC 502.
211
applicant to indulge in a roving inquiry wth
a view to fish materials for declaring the
el ection to be void; and
(6) That on the special facts of a given
case sanpl e i nspection may be ordered
to lend further assurance to the prina facie
sati sfaction of the Court regarding the truth
of the allegations nade for a recount, and not
for the purpose of fishing out materials.
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If all these circunstances enter into the mnd of the Judge
and he is satisfied that these conditions are fulfilled in a
gi ven case, the exercise of the discretion would undoubtedly
be proper.

In the instant case we find that the |learned Judge while
passing the order of sample inspection made no attenpt to
apply the principles nentioned above to the facts of the
present case. VWhat is nore inportant is that the Court
actually noticed sonme of the inmportant decisions of this
Court which we have di scussed and yet it did not try to test
the principles laid down on the touchstone of the allega-
tions and the material facts pleaded by the respondent.
Anot her error into which the | earned Judge had fallen was
that he did not realise that by all ow ng sanple inspection
he had provi ded an opportunity to the respondent to indul ge
in a roving inquiry in order to fish out nmaterials to
justify his plea in order to declare the election to be void
a course which has been expressly prohibited by this Court,
because it sets at naught the electoral process and causes a
sense of _instability and -uncertainty anobngst the duly
el ected candidates. Thirdly, while the |learned Judge has
observed that the Court nust be prima facie satisfied
regarding the truth of the materials, but it did not choose
to record its satisfaction on the application of the
respondent at all and has readily accepted the suggestion of
the respondent for sanple inspection on the ground that it
was necessary for the ends of justice: ~Such-an approach, in
our opinion, is legally erroneous. ~Wile indicating in his
order that both the parties had produced sone affidavits
before himin support of their pleas, the | earned Judge has
not at all tried to appreciate or consider the evidence in
order to find out whether it was worthy of credence. . In the
absence of any such finding it was not open to the | earned
Judge to have passed an order for sanple inspection just for
the asking of the respondent.

Finally there were intrinsic circunstances in this -case
which went to show that unless the respondent was /able to
place cogent nmaterials this was not a case for  allow ng
sanple inspection at all. in the first place although the
counting agents of the respondent were present at the tinme
when the votes were counted no application for a recount was
made under r. 63 of the Conduct of Election Rules,’” 1961

The nature of the allegations nade by the respondent in his
petition as alluded to above was such as could have been
easily verified at the spot by the Returning Officer, if his
attention was drawn to those facts by an application made
under r. 63 of the Conduct of Election Rules, 1961

Secondly the |earned Judge overl ooked that the respondent
had not given the material particulars of

212

the facts on the basis of which he wanted an order for
sanmpl e i nspection of ballot papers. No serial nunber of the
ball ot paper was mentioned in the petition nor were any
particulars of the bundles containing the ballot papers

which were alleged to have been wongly rejected given by
the respondent. Even the segnent in which the irregularity
had occurred was not nentioned in the petition. e,
however, refrain from naking any further observation as to
what would be the effect of non-disclosure of t hese
particulars because we intend to remt the case to the
| earned Judge for rehearing the matter and deciding the
application for inspection. Wat appears to have weighed
with the Judge is the solitary circunstance that the appel-
ant had succeeded by a narrow margin and that was a
sufficient ground for ordering sanple inspection. W are,
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however, wunable to agree with this broad statement of the
| aw by the | earned Judge because if a person is duly el ected
even by a narrow nargin of votes there is no presunption
that there has been illegality or irregularity in the
election. This is a fact which has to be proved by a person
who challenges the election of the duly elected candidate.
After all in a large denpcracy such as our’s where we have a
nmulti-party system where the nunber of voters is huge and
di verse, where the voting is free and fair and where in
quite a few cases the contest is close and neck to neck, a
margi nal victory by a successful candidate ,over his riva
can sonetinmes be treated as a tremendous triunph so as to
give a feeling of satisfaction to the victorious candidates
The Court cannot |ightly brush aside the success of the duly
el ected candi date on an el ection petition based on vague and
indefinite allegations or frivolous and flimsy grounds.
The |earned counsel for the respondent submtted, however,
that in view of the anended provisions of the Representation
of the People Act and the rul es made thereunder the question
of maintenance of secrecy has now becone obsol ete, because
under the present systemwhich was in vogue at the tinme when
the election of the appellant was held it is difficult to
find out as to which voter voted for the candidate. It is,
however, conceded by the 1earned counsel for the respondent
that if the counter-foils which are scaled and kept
separately are nade to tally with the ball ot papers, then it
can be ascertained with some anobunt of precision as to which
voter voted for whom  There are other nethods al so, which
when adopted would put the secrecy of the wvoting in
j eopar dy. In these circunstances, therefore, the question
of mai ntenance of secrecy does not becone obsol ete as argued
by M. Garg appearing for the respondent. W have adverted
to a long course of decisions of this Court where it has
been insisted on the nmaintenance of the secrecy 'of the
ball ot and the new net hodol ogy adopted by the Act has not
made any material change in this concept.
Lastly it was submtted by the counsel for the respondent
that the | earned Judge had to satisfy hinself whether or not
a case had been nmade out for allow ng sanple inspection and
if he had exercised his discretion one way or the other
this Court should not lightly interfere with t hat
di scretion. This argunment, however, is wholly untenable for
the reasons we have given in holding that the order of the
213
| earned Judge is not in accordance wth  the  |aw The
| earned Judge has not at all applied the principles laid
down by this Court in the cases referred to above. It is
mani fest that the Court has the undoubted power to (,rant
prayer for inspection, but this discretion has to be
exerci sed according to the sound and sacrosanct principles
laid down by this Court. In the instant case, t he
di scretion has been exercised by the [earned Judge in an
arbitrary manner without the application of the mind to the
material facts and circunstances as di scussed above.
For the reasons given above, we allow this appeal, set aside
the order of the | earned Single Judge of the Allahabad Hi gh
Court dated Decenber 20, 1974 and remand this case to the
| earned Election Judge for disposing of the application of
the respondent for inspection of the ballot papers in
accordance with the law and in the |light of the observations

nmade above. The appellant will be entitled to his costs in
this Court.
P. H. P. Appeal al | owed.
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