http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 4

PETI TI ONER:
RAJ KUVAR

Vs.

RESPONDENT:
UNION CF | NDI A & ORS.

DATE OF JUDGVENT19/ 03/ 1975

BENCH

ALAG R SWAM , A

BENCH

ALAG R SWAM , A
MATHEW KUTTYI L KURI EN

Cl TATI ON

1975 AIR 536 1975 SCC (3) 458
ACT:
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1965--Proviso to rul e 5(1)--Retrospective Anendnent--Effect
of .

HEADNOTE

The services of the appellant, who was a Government servant,
were termnated forthwith and he was ordered to be paid a
nonth’s pay and all owances calcul ated at the sane rate at
which he was drawi ng theminmredi ately before the date on
whi ch the order of term nation was served on himor, as the
case may be. tendered to him Having failed in departmental
representations, the appellant filed a wit petitionin the
Hi gh Court. Wen the petition was before the High Court it
was not brought to the notice of that court that the proviso
to sub-r. (1) of r. 5 of the Central Civil  Services
(Tenporary Servi ces) Rul es 1965 was anmended with
retrospective effect from My 1, 1965. The High Court
dism ssed the petitionin linmne and granted certificate
relying on the decision of this Court in RMS. v. K-~ V.
Gopinath which was not brought to its notice when the
petitioner was disn ssed.

The anendnent provided that the services of any Government
servant may be terminated forthwith and on such termnination
he shall be entitled to claima Sum equival ent tothe anpunt
of his pay plus allowances for the period of the notice at
the sanme rates at which he was drawing them inmmediately
before the termination of the services or as the case may be
for the period by which such notice falls short- of one
nont h.

Di sm ssing the appeal

HELD : (1) The effect of the anendnent is that on and  from
May 1, 1965 ,is also on the date of the dismssal of the
appellant it was not obligatory to pay to him a sum
equivalent to the anpbunt of his pay and allowances for the
period of notice at the rate at which he was drawing them
i medi ately before the ternmination of the services or as the
case may be for the period by which such notice falls short.
The Governnent servant is only entitled to claimthe anount.
The effect of the amendment is that the decision in
Copi nath’s case no | onger holds good.[965 B- (]

(2) There is no doubt that the rule is a valid rule because
it is nowwell established that rul es made under the proviso
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to Art. 309 of the Constitution ire legislative in character
and, therefore, can be given effect to retrospectively. [965
d

(3) Once a lawis given retrospective effect as from a
particul ar date all actions taken under that |aw even before
the anmendrment was nade woul d be deened to have been taken
under the law as anmended and there could be really no
guestion of having to validate any action already taken
provided it is subsequent to the date from which the
amendnment, was given retrospective effect. the question of
the particular formof the validation would al ways depend on
the circunmstances of a case and no general fornula can be
devised for all Circunstances. [965 H 966 A

In the instant case the action taken against the appellant
was on a date subsequent to the date on which the anended
rule took effect and, therefore, that action being in
accordance with the amended rule, is a legally valid action
and there is no need to have a validating provision. [966 B]
Prithvi MIlls v. Broach Muncipality [1970] 1 S.C. R 388,
hel d i napplicabl e.

(4) Wen action is taken agai nsta governnent servant under
the relevant rules, which enable the authorities concerned
to terminate his tenporary services w thout assigning any
reason, the Court would not go into the reasons which and to
the services being/termnated. [966 D

964

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1730 of
1972.
From the judgnent and order dated the Decenber 6, 1971 of
the Delhi Hgh Court in Gvil Wit Petition No.,1261 of
1971.
M C. Bhandare, Govind Das, C. P. Lal, Kapil Sibal and A N
CGoyal ,for the appellant.
F. S. Nariman, Additional Solicitor General for India and S.
P. Nayar, for the respondent.
The Judgnent of the Court was delivered by
ALAG RISWAM, J.-The appellant was appointed as Airport
Ticket Cerk in the Gvil Aviation Departnment of the
Governnment of India on 14.8.1967. On 15.6.1971 his services
were termnated 'forthwith’ and it was directed that ~ he
shall be paid a sumequivalent to the amunt ~of paynend
al  owances for a period of one month (in lieu of the period
of notice) calculated at the same rate at which he was
drawi ng them imedi ately before the date on which the order
was served on or, as the case may be, tendered to him But
the pay and all owances were not paid to himat the sane tine
-as the service of the order of term nation of his services.
H s appeal agai nst the termnation as well as
representations having failed he filed a wit petition out
of which this appeal arises. The H gh Court of Delnhi
dismssed the wit petitionin limne and this appeal has
been filed in pursuance of a certificate granted by the High
Court because of the decision of this Court in RMS. v. K
V. Copinath(1l) of which that Court was not aware when it
di smissed the petitioner’s petition.
It was not brought to the notice of the Hi gh Court that the
proviso to sub-rule (1) of Rule 5 of the Central Civil
Services (Tenporary Service) Rules 1965 had been anended
with retrospective effect from 1lst My, 1965. The rule as
now amended reads

"5. Term nation of temporary service-
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(1) (a) The services of tenporary Governnent
servant who is not in quasi-pernmanent service
shall be liable to termnation at any tine by
a notice in witing given either by the
CGovernment servant to the appointing authority
or by the appointing authority to the
Gover nment servant;
(b) The period of such notice shall be one
nont h;
Provided that the services of any such
CGovernment servant may be termnated forthwith
and on such term nation the Government servant
shall be entitled to claima sum equivalent to
the anount of his pay plus allowances for the
period of the notice at the sane rates at
whi ch he was drawi ng t hem
(1) [1972] 3 S.C. R~ 530.
965
imediately before the termnation of the
services or as the case may be for the period
by which such notice falls short of one
nmout h. "
The effect of this amendnent is that on 1st May 1965 as al so
on 15.6.1971, the date on which the appellant’s services
were termnated forthwith it was not obligatory to pay to
hi ma sum equi val ent to the anmpunt of hi's pay and al | owances
for the period of the notice at the rate at which he was
drawing them imediately before the termination of the
services or as the case may be for the period by which such
notice falls short. The CGovernment servant concerned is
only entitled to claimthe suns herei nbefore nmentioned. Its
effect is that the decision of this Court in Gopinath' s case
(supra) is no longer good law. There is no doubt that this
rule is a valid rule because it it now well established that
rules nmade wunder the proviso to Article 309 of t he
Constitution are |legislative in character and therefore can

be given _effect to retrospectively. 1t follows that the
deci sions of the Del hi High Court dismssing the appellants
wit petitionis correct and this appeal will have to be,
di smi ssed

But it was argued- by M. Bhandare appealing on -behalf  of
the appellant that there is no validating provision in - the
rule as now anended and therefore the intention of the
CGovernment in naking the anendnent cannot be validly given
effect to. For this purpose he relied upon the decision of
this Court in Prithvi MIIls v. Broach Munic.~ (1) ~and in
particul ar the foll owi ng observations therein
" Somet i nes this is done by re-enacting
retrospectively a valid and | egal t axi ng
provision and then by fiction naking the tax
already collected to stand wunder -the re-
enacted | aw. Sometimes the |egislature  gives
its own neaning and interpretation of the |aw
under which the tax was collected and by
| egislative flat makes the new neani ng bi ndi ng
upon courts. The legislature nmay follow any
one method or all of themand while it does so
it may neutralise the effect of the earlier
deci si on of t he court whi ch becomes
ineffective after the change of the |[aw
Wi chever nmethod is adopted it nmust be wthin
the conpetence of the legislature and |ega
and adequat e to attain the obj ect or

val i dati on. If the legislature has t

he power
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over the subject-matter and conpetence to nake
a valid law, it can at any tine nake such a
valid law, and nake it retrospectively so as
to bind even past transactions."
Thi s argunent proceeds upon a ni sconprehension of the above
observation and the effect of a validating statute. Once a
law is given retrospective effect as froma particular date
all actions taken under the Act even before the amendment
was nade would be deemed, to have been taken under the Act
as anended and there could be really no question of having
to validate any action al ready taken provided
(1) [1970] 1 S.C R 388.
966
it is subsequent to the date fromwhich the anendnent is
given retrospective effect. The question of the particular
form of the wvalidation would always depend on t he
circunstances of ~-a case and no general fornmula can be
devised for all circunstances. It is enough to say that in
the present case the action taken against the appellant ,as
on a date subsequent to the date on which the anmended rule
takes effect and therefore that action being in accordance
with the amended rule is'illegally a valid action and there
is no need to have a validating provision in respect
t her eof .
It was then argued /by M. Bhandare that the matter has been
disposed of in Ilimne by the High Court and there are
certain other aspects which may have to be considered, and
therefore the appeal should not be dism ssed but that the
wit petition should be directed to be disposed of afresh by
the Delhi Hi gh Court after considering the other  questions
raised in the wit petition.  There are only two questions
rai sed by the petitioner in his wit petition. One is that
certain persons junior to himhave been continued in service
while his services have been terninated and that it | of fends
Article 14. The termination of the appellant’s services was
not on the ground of retrechnment. The question of offending
Article 14 does not therefore arise. Wen action i's 'taken
against him under the relevant rules which enable the
authorities concerned to termnate his tenporary service
wi t hout assigning any reason the Court would not go.into the
reasons which led to the appellant’s services bei ng
term nated. The other point raised in the wit petition is
that action ternminating the appellant’s services was nala
fide. W see no substance in this contention. The action
is said to be mala fide because after ~the -appellant’s
services were termnated certain other persons have been

appoi nt ed. It is not alleged that those persons exercised
their influence and had the petitioner’s services termn nated
in order to provide themwth posts. Naturally when a

vacancy arises by the termination of services of an enpl oyee
ot her persons would have to be appointed to take his place.
This woul d not show any nala fides.

The appeal is therefore dismssed but in the circunstances
there will be no order as to costs.

P.B.R Appeal dism ssed.
967




