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ACT:

Staute 14, A of the Agra University--If violative of Art.
30, Constitution of India.

HEADNOTE:

The appellant is a mnority College, affiliated to he
respondent - Uni versity. In August 1964, t he Col | ege
managenent applied to the respondent for perm ssion to start
teaching in certain courses of  study. The respondent
insisted, that as a condition of “recognition of t he
addi tional subjects, the Managing Conmittee nust be re-
constituted in conformty with statute 14-A by including the
Principal of the College and the senior nost nenber of the
staff init. The, appellant filed a wit petition in the,
H gh Court challenging Statute 14-A a,,, violative of Art.
30, but the H gh Court dism ssed the petition.

(Per mpgjority, V.R Krishna lyer and A . C. Gupta, JJ.)

The inclusion of the Principal and the senior nenber of the
staff on the Managing Cormittee, inproves the adm nistration
and does not inhibit its autonomy, and the Statute is
therefore good and valid. [833A]

(1) Abridgenent of the right under Art. 30 is as~ obnoxi ous
as its annihilation, but the right can be regulated in a
beni gn manner which neither abridges nor exagger at es
aut onony but pronotes better performance. To regulate is
not to restrict, but to facilitate the effective exercise of
the very right regulated. [820B-C, 824D

(2) The Principal is an invaluable insider-the Mnagenent’s
own choice and not an outsider. He brings into the work  of
the Managing Conmittee that intimate acquaintance wth
educational operations and that necessary expression of
student-teacher aspirations and conplaints which are so
essential for the mnority institutions to achieve a happy
marri age between individuality and excellence. An activist
Principal is an asset in discharging the duties of the
Managi ng, Comittee which are inextricably inter-laced wth
acadenmic functions. The senior nost teacher is a seasoned
representative of the teachers and is also chosen by the
managenment itself. H s role, though |l ess striking and nmoire
unobstrusive, is also a useful input into managerial skills.
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[ 8251- H]

(3) Moreover, the Managing Commttee is subject to the
hi erarchiral control ofthe Governing Body and CGener a
Counci |l . [825H]

(4) To draw a distinction between creating a managi ng body,
and regulating the manner of its functioning to obviate
mal adm nistration, and hold that-the forner is beyond the
pale of legislative prescription while the latter is
perm SSi ble as a preservative, is broadly sound; but, as a
rigid logical formula, it breaks down. For exanple, if the
| aw says that a person convicted of breach of trust or that
,in undischarged insol vent would be disqualified to be the
treasurer, it affects the structure of the governing body,
but it is indubitably ~a protection agai nst likely
mal admi ni stration. [823E-H|

(5) Inthe DA V. College case (1971) Supp. S.C R 688 and
Stat of Kerala v. Very Rev. Mdther, Provincial (1971) 1
S.C.R /734 sone provisions relating to the principal of the
institution were struck down, but the real reason for
striking " them down was that those provisions and others
deprived ~the nmnority of itsright to manage its own
institutions. [83lD 832B]

811

Kerala Education Bill Case (1959) S.C. R 995, St. Xavier's
Col l ege case, (1975) 1. SCR 173; Rev. Fr. W Proost case
(1969) 2 S.C.R 73 and Rt. Rev. Bishop Patro’s case (1970)
1 SCR 172, referred to.

(Per K. K. Mathew, | \dissenting

The \Whol e tenper and tone of a college do depend upon the
princi pal and the teachers, but that does not nean that they
should be nenbers of the governing council of —a  college.
[ 815F- @G

The matter is concluded by the decision of this GCourt in
Ahrmedabad St. Xavier’'s College Society V. State of | Qujarat
(1975) 1 S.C.R 173. This Court-held by a nmajority that s.
33A(1) (a) of the CGujarat  University Act, 1949, was
violative of Art. 30(1) because, that provision required the
inclusion, in the: governing body of the College, of persons

whom the religious mnority did not want to include. When
the article says that a religious or linguistic mnority has
the right to admnister educational —institutions of its
choi ce, it means that the right to carry on the

administration of the institution nust be left to the
managi ng body consisting of Persons in whomthe religious or
linguistic minority has faith and confidence. The mnority
conmunity has the exclusive right to vest the adm nistration
of the College in a body of its own choice and any
conpul sion froman outside authority to include any other
person in that body is an abridgenent of its fundanenta
right to adnminister the educational institution. The,
determ nati on of the conposition of the, body to educationa
institution established by a religious mnority nmust
mnority as that is the core of the right to admnister,
t hough pr event mal adm ni stration by t hat body are
per m ssi bl e. But, such regulations can only relate to the
manner of administration after the to adm nister has cone
into being. [812D;, 815B-D

State of Kerala v. Mther Provincial [1971] 1 SSCR 734; W
Proost v. Bihar [1969] 2 SCR 73 and Rev. Bishop S. K Patro
v. Bihar [1969] 1 SCR 863, referred to.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1611 of
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1969.
Appeal by special |eave fromthe Judgnent and Order dated
the 25th July, 1967 of the Allahabad H gh Court in Specia
Appeal No. 165 of 1967.
Frank Anthony, K L. Hathi and P. C. Kapur, for the
appel | ant .
Sant osh Chatterjee and G S Chatterjee, for the
respondents.
The Judgnment of the Court was delivered by Krishna lyer, J.
K. K, Mathew, J. gave a dissenting opinion.
MATHEW J. The question is whether Statute 14A framed by the
Uni versity of Agra abridges the fundamental right guaranteed
under Article 30(1) of the Constitution of the Mislim
conmuni ty of Saharanpur, a religious mnority, to admnister
the Gandhi Fai zeam Col | ege,. . Saharanpur, established by it.
In August, 1964, an application was made on behalf of the
col | ege managenent ‘to the University for perm ssion to start
teaching in courses of study including Sociol ogy, Sanskrit,
Ar abi c, Mlitary ~Studies, Drawing and Painting. The
Uni versity “insisted that as condition for recognition of
these additional subjects as courses of study, the managing
conmittee of the college nust be reconstituted in conformty
with
812
Statute 14A by including the Principal and the senior-nost
nmenber of the staff init. Statute 14A provides
"14-A Each col | ege, already  affiliated or
when ' affiliated, which is not mai nt ai ned
exclusively by CGovernment must be under the
Managenent of a regul ar constituted  Governing
Body (which termincludes Managi ng  Comittee)
on which the staff of the college 'shall be
represented by the Principal of the College
and at least one representative of t he
teachers of the college to be appointed by
rotation in order of seniority determ ned by
length of service in the college, who shal
hol d office for one academic year."
In the wit petition filed before the H gh Court, the
appel | ant cont ended that Statute 14A abridged its
fundanental right under Article 30(1). But the High Court
negatived the contention holding that even if Statute 14A is
i npl enented by the religious mnority, the right of the
mnority to administer the educational institution would not
be taken away or destroyed and di smssed the wit petition
|  should have thought that the matter was concl uded by the
decision of this Court in Ahnmedabad St. Xavier's College
Society v. State of Gujarat(1l). Section 33A(1) (a) of the
Gujarat University Act, 1949, which fell for consideration
in that case, anbng other natters, read
"33A(1) Every college (other than a Governnent
col | ege or a college nmaintained by the
CGovernment) affiliated before the comrencenent
of the Gujarat University (Amendnent) Act,.
1972 (hereinafter in this section referred to
as 'such commencenent’) -
(a)shall be wunder the nmanagenent of a
governi ng body whi ch shall include anpngst its
menbers the Principal of the College, a
representative of the University nom nated by
the Vice Chancellor, and three representatives
of the teachers of the college and at | east
one representative each of the nenbers of the
non-teaching staff and the students of the
college, to be elected respectively from
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anmongst such teachers, nenbers of the non

teaching staff and students."
This provision was challenged in that case as violating the
fundanmental right wunder Article 30(1) of the mnority
conmunity in question there. This Court held by a nmjority
that the provision was bad as it offended the fundanmenta
right of the religious mnority under Article 30(1) to
administer its educational institution. The reason was that
the provision required the inclusion, in the governing body
of the college, of persons whomthe religious mnority did
not want to include. When Article 30(1) speaks that a
religious or linguistic mnority has the right to adm nister
educational institutions of its choice, it means that the
fight to carry on the administration of the institution nust
be left to the managi ng body consisting of persons in whom
t he religious or linguistic mnority has faith and
confi dence.
(1) [S.CC 717]

813

The | earned Chi ef Justice, speaking for hinmself and Pal ekar
J., after referring to the provisions of s. 33A(1) (a) said
in that case that the right to adnmnister is the right to
conduct and manage the affairs of the institution and that
this right is exercised "through a body of persons in whom
the founders of the institution have faith and confidence,
and who have full autonomny in that sphere".  He further said
that the right to administer is subject to permssible
regul atory measures and that perm ssible regulatory neasures
are those which do not restrict the right of admnistration
but facilitate it and ensure better and nore effective
exercise of the right for the benefit of the institution and
through the instrunentality of the -nanagenent  of t he
institution and wi thout displacing the managenent.  He was
of the viewthat if the admi nistration has to be inproved,
it should be done through the agency or the instrumentality
of the existing managenent and not by displacing it. The
| earned Chief Justice further observed that autonony in
adm ni stration neans right to admnister effectively and to
manage and conduct the affairs of the institutions, that the
right of administration nmeans day to day administration and
that the choice in the personnel of managenent is-a part of
the adm nistration. He concluded by saying

"The provisions contained in Section 33A(1)

(a) of the Act have the effect of displacing

t he managenment and entrusting it to a

different agency. The autonony in -adninis-

tration is lost. New elements in the shape of

representatives of different types are brought

in. The cal mwaters of an institution 'wll
not only be disturbed but al so m xed. These
provi si ons in Section 33A(1) (a) cannot

therefore apply to minority institutions."

Jagannmohan Reddy. J. speaking for hinmself and Al agiriswam,
J. agreed with the view expressed by the |earned Chief
Justice on the question of the validity of s. 33A(1) (a) in
its application to the mnority.
Khanna, J. in his concurring judgnment said that the argunent
that a law or regulation could not be deemed unreasonable
unless it was totally destructive of the right of the
mnority to adm ni ster educati onal institutions was
fallacious and was negatived by this Court by its previous
deci sions and that a | aw which

" interferes with the minorities choice of a
governi ng body or nanagenent council would be violative of
the right guaranteed by Article 30(1). This view has been
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consistently taken by this Court in the cases of Rt. Rev.
S. K Patro, Mther Provincial and D. A V. College
(affiliated to the Guru Nanak University) (supra).

" Section 33-A which provides for a new governing body for
the managenent of the college and also for selection
conmittees as well as the constitution thereof would conse-
qguently have to be quashed so far as the mnority

educational institutions are concerned because of t he
contravention of Article 30(1)."
814

On behal f of Chandrachud, J. and nyself, | said
"The requirenent that the coll ege should have
a governing body which shall include persons
other than those who are nenbers of the
governi ng- body of the Society of Jesus would
take away the managenent of the college from
the governing body constituted by the Society
of "Jesus and vest it in a different body. The

ri ght to adm ni ster the educati ona
institution est abl i shed by a religious
mnority is~ vested init. It is in the

governi ng - body of the society of Jesus that
the religious mnority which established the
col l ege has vested the right to adm nister the
institution and that body al one has the right
to administer the sanme. The requirenment that
the ' college should have a -governing body
i ncl udi.ng persons ~other than  those who
constitute the governing body of the Society
of Jesus has the effect of divesting that body
of its exclusive right to manage the
educational institution. ~That it is desirable
in the opinion of the legislature to associate
the Principal of the college or-the ' other
persons referred to in-s. 33A(1) (a) in the
managenent of the college is not a relevant
consi derati on. The question is whether the
provision has the effect of divesting the
governi ng body as constituted by the religious
mnority of its exclusive right to admninister
t he institution. Under t he gui se of
preventing mal adm ni stration, the right of the
governing body of the college constituted by
the religious mnority to admnister t he
institution cannot be taken away."
In State of Kerala v. Mther Provincial (1) this Court said
that "Adm nistrati on neans managenent of the affairs of the
institution, that the managenent nust be free of control so
t hat the founders or their nom nees can moul d t he
institution according to their way of thinking and in
accordance with their ideas of howthe interests- of the
conmunity in general and the institution in particular. wll
be best served and that no part of this nanagenent can be
t aken awnay and vested in another body wi t hout an
encroachnment upon the guaranteed right."Sections 48 and 49
of the Kerala University Act, 1969 which cane up for
consideration in that case respectively dealt wth the
governing body for private colleges not wunder corporate
managenment and the managing council for private colleges
under corporate managenent. Under the provisions of these
sections, the educational agency or the corporate nanagenent
was to establish a governing body or a nmmnaging counci
respectively. The sections provided for the conposition of
the two bodies It was held that the sections had the effect
of abridging the right to admnister the educati ona
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institution of the religious mnority in question there.
One of the grounds given in the judgnent for upholding the
decision of the Hi gh Court striking down the sections is
that these bodies had a legal personality distinct from
governing bodies set up by the educational. agency or the
corporate nmanagenent and that they were not answerable to
the founders in the matter of admnistration of t he
educational institution. The Court- said that a |aw which
(1) [1971 1S.C.R 734.

815
interferes with the conposition of the governing body or the
managi ng council as constituted by the religious or

linguistic mnority is an abridgnment of the right of the
religious mnorities to adm ni ster t he educati ona
institution established by it [see also W Proost .
Bi har (1) and Rev. Bishop S. K. Patro v. Bihar (2) ].

The determination of the, conposition of the body to
adm ni ster the ~educational institution established by a
religious’ mnority nmust be left to the mnority as that is
the core of 'the right to adnmnister. Regulations to prevent
mal adm nistration by that body are  permssible. As the
right to determ ne the conposition of the body which wll
adm ni ster the educational institution is the very essence
of the right to adm nister guaranteed to the religious or
linguistic mnority under Article 30(1), any interference in
that area by an outside authority cannot be anything but an
abridgment of that right. The religious- or [linguistic
mnority rmust be given the freedomto constitute the agency
through which it proposes to admnister the  educationa
institution established by it asthat is what Article 30(1)
guarantees. The right to shape its creation isone thing
the right to regulate the manner in which it would  function
after it has conme into being is another. Regul ations are
perm ssible to prevent naladmnistration but they can only
relate to the manner of administration after the body which
is to adm ni ster has cone into being.

The provisions of Statute 14A are(in pari materia wi'th those
of s.33A(1)(a) of the Act which fell for consideration in
Ahrmedabad St. Xavier’'s Coll ege case (supra) except that
only the principal and the senior-nost nmenber of the staff
al one are required to be included in the nanagi ng comm ttee
of the college in question here. But, in principle, that
nmakes no difference. The principle, as | said, is that the
mnority comunity has the exclusive right to vest the
adnm nistration of the college in a body of-its own choice,
and any conpul sion from an outside authority to include any
ot her person in that body is an abridgment of its
fundanental right to adm nister the educational institution
It is, no doubt, true that it is upon the principal and the
teachers that the whole tenmper and the tone of a college

depend. But that does not nean that the principal-and the
teachers should be nenbers of the governing council ' of a
col | ege. It was only in the context of the right of the

religious or linguistic minority to appoint the principa
and teachers of the college established by it that we said
in Arendabad St. Xavier’'s Coll ege case (supra)
“I't is upon the principal and teachers of a
college that the tone and tenper of an
educational institution depend. On them would
depend its reputation, the maintenance
of discipline and its efficiency in teaching.
The right to choose the principal and to have
the teaching conducted by teachers appointed
by the managenent after an overall assessnent
of their outl ook and phil osophy is perhaps the
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nost i nportant
(1) [1969] 2 S.C R 73 at 77-78.
(2) [1969] 1 s.C.C. 863.
816
facet of the right to admi ni ster an
educational institution. W cart perceive no
reason why a representative of the University
nom nated by the Vice Chancell or should be on
the Selection Committee for recruiting the
Principal or for the insistence of head of the
department besides the representative of the
University being on the Selection Conmittee
for recruiting the nenbers of the teaching
staff. So _long as the persons chosen have the
qualifications  prescribed by the University,
the choice nust be left to the nmanagenent.
That ~ is part of the fundanmental right of the
m-norities to admnister the educati ona
institution established by them"
Wiile affirmng the correctness of the observation in the
context in which it was made, | think it necessary to
repudi ate its rel evance and application here.
| would, therefore, allow the appeal w thout any order as to
costs.
KRISHNA | YER, J.--Qur essay in this appeal is to interpret

and apply Art. 30 of the Constitution, illumned by the
ratio of the recent |eading case on  the- constitutiona
rights of mnorities vis-a-vis -educational  institutions

where a Bench of 11 Judges handed down six opinions on the
thorny issue. As we proceed to Judgnment, we are rem nded of
two fanous Anerican observations. Chief Justice Marshall

whi | e deci ding the cel ebrated McCol | och-v. Maryl and  Case(1)

nmade the pregnant remark : "W nust never forget that it is
the constitution we are expoundi ng’. Covernor Hughes, soon
to ascend the US. Supreme Court, said : 'We are under a

Constitution, but the Constitution i's what the Judges say it
is.” Reverentially guided and bound by great precedents but
m ndful of the |um nous texts and goals of the Constitution
itself, we have to attenpt the task.

The facts of the present case are virtually —admtted, the
precedent that binds us is of fresh vintage but the I|ega
test when applied to this concrete case-situation is fine,
if not baffling. of course, the only area for judicia
exploration is decoct the rule fromthe ruling and fit it to
the admtted facts.

The appellant is a registered society formed by the nmenbers
of the Muslimcommunity at Shahjehanpur. [Indubitably, the
conmuni ty ranks as mnority in the country and the
educational institution run by it has been found to be  what
nmay |oosely be called a "minority institution, wthin the
constitutional conpass of Art. 30. The earlier history of
the institution need not detain us and a rapid glance at its
evolution is enough. The A V. Mddle School was the  off-
spring of the effort of the Muslim mnority resident in
Shahj ehanpur District. It later becane a H gh School and
afterwards attained the status of an Internediate College.
Eventually it bl ossoned into a degree college affiliated to
(1) 4 Veaton 316, 407.

817

the University of Agra. In 1948, on the assassination of
the Father of the Nation, this college was comenoratively
renamed as Gandhi Faiz-e-am College. |n August 1964, an

applicati on was nade on behal f of the coll ege nanagenent to
the University for permission to start teaching in courses
of study including Sociology, Sanskrit, Arabic, mlitary
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studies, drawing and painting. The University entertained
the thought that a new organi sational discipline nust be
brought into the institution and insisted, as a condition of
recognition of these, additional subjects as course of
study, on certain nutations in the adnmnistrative body of

the coll ege. The bone of contention before us, as was
before the Hi gh Court, is that this prescription by the
University\,, in tune with Statute 14-A framed by it, is an

i nvasi on of the fundanental right guaranteed to the minority
conmunity under Art. 30 of the Constitution of India. The
H gh Court has negatived the plea of the nanagenent and the
appeal issues fromthat decision

,""hat is the core of the restriction clanped down by
Statute 14-A What is the consci ence and tongue of Art. 30 *?
If the former is incongruous with the latter, it withers as
voi d; otherw se, it prevails and binds. That is the crux of
the controversy.

The mmnority collegeis adm nistered by a three-tier body

organi sed intramurally by the Society. No outsider has
entered. the precincts of managenent which has all along
remai ned —with the nmenbers only.” The General Council wth

pl enary powers, the Governing body nore circunscribed yet

effective as policy-maker and the Managing Committee, the

day-to-day adm nistrative sub-agency-these are the organs

vested with controlling power, under the relevant rules of

the Society. The essential point is that the Society is

that the Society is autononous and its organs adm ni ster the

institution,

The University directive, backed by Statute  14-A, it is

contended, forces two persons on-the area of ‘adm nistration

This 1is argued to be a serious erosion of 'the -great right

guaranteed to cultural and religious mnorities. Statute

14-A, may at the outset, be reproduced
"14- A Each college, already affiliated or
when affiliated, ~which is not mai nt ai ned
exclusively by CGovernment nmust be tinder the
Managenent of a regular constituted Governing
body (which termincludes Managing Comittee)
on which the staff of the college shall be
represented by the Principal of the college
and at least one representative of the
teachers of the college to be appointed by
rotation in order of seniority determ ned by
length of service in the college, who shal
hol d office for one academ c year."

Enmbol dened by this provision, the Registrar of the Agra

Uni versity has made the inmpugned demand which runs thus

818

Agra University

From

Sri R N Pathak,

Asst. Registrar (Affiliation),

Agra University, Agra.

To

The Principal,

G F. Coll ege,

Shahj ahanpur.

No. Aff/7965 Dated Agra, 24 Apr. 1965

Sir,

Wth reference to your application dated Decenber 1, 1964

recognition in certain subjects upto the B. A standard, |

am to informyou that the Executive Council at its neeting

held on April 10, 1965 after considering the report of the

I nspectors on the inspection of your college and the

recomendations of, the relevant conmttee thereon decided
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that recognition applied for upto the B. A Standard be not

granted to the «college unless provisionis made in the

constitution for representation of the Principal and one

Head of Department to be chosen in order of seniority every

year on the Managing Cormittee (A the college and other

conditions have been fulfilled. | amtherefore to request

you to take inmmediate steps to inplenent the aforesaid

decision of the Council and |let ne know that you have done

So. On receipt of your reply the matter will be further

consi der ed.

Yours faithfully,

Sd/- R N Pathak Asst. Registrar (Affl)"

Maybe, we nmay as well nention the stand taken by the Manage-

ment of the College in_ the correspondence wth t he

Registrar. |In one reply it was represented

"From

The President, -

Managi ng Commi ttee,

G F. College,

Shabj ahanpur.

To

The Deputy Registrar (AM,

Agra University.

No. 660 Dat ed,
Shahj ahanpur,
Nov. 22, 1965

819

Sir.

Wth reference to your letter no. Affl /1336, dated August

31, 1965 and subsequent rem nder dated COctober 20, 1965, 1

have the honour to say that we are very grateful. to the

University for its acceptance of the minority status of our

col | ege.

While nmentioning that the University has no | egal power to

interfere in our right to admnister the institution, we are

willing, to make the inclusion of the Principal and one Head

of Department by rotation obligatory in the Governing Body

as proposed in the witten |legal opinion of our  counsel

(relevant extract of which has been forwarded to wus’  al ong

with your letter under reference), sinply for the reason

that we are very anxious to keep up  smooth and cordial

relations with the University.

The Ilearned Vice-Chancellor is, therefore, requested to

grant wus affiliation in all the new subjects in respect  of

whi ch our applications are pending at a very early date, to

en-able us to make the necessary preparations, which are

likely to take sufficient time, to start the <classes in

those subjects fromthe begi nning of the next session

We undertake to anmend our constitution suitably to give the

proposal a practical shape within three nonths after the

recei pt of your kind reply.

An early disposal of this letter is solicited.

Yours faithfully,

Sd/ -

Pr esi dent,

Managi ng Conmittee, G F. Coll ege,

Shahj ahanpur . "

Thi s concession was retracted allegedly because the

University took no steps accepting it and a wit petition

was filed challenging the vires of the Statute 14-A and

legality of the directive.

If reliance had been placed by the University on this

concession of the Managenent as anounting to a waiver of the

fundanental right, thereby making short shrift of the

di spute, it would have been difficult for us to accede, to
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the plea. I ndeed, wisely no plea of waiver of the
Fundanental right has been put forward and perhaps none can
be, in this branch of constitutional jurisprudence. W are
therefore concerned with discerning the paraneter of
"mnority’ right in Art. 30.

A stream of Supreme Court rulings comencing with the Keral a
Education Bill Case (1) and clinaxed by St. Xavier's College
Case(2) has settled the law for the present, and the |ast
refers to the procedential past. W wll confine ourselves
largely to the currently final pronouncenent; but where did
the Court draw the delicate |ine between unconstitutiona
conditions and constitutional-regulations ? A certain
thread of unanimty exists anong the nany opinions and that
conmon ground-not individual deviations and different nust
be the basis of our judgnent. Right at the beginning we
must observe

(1) [1959] S.C.R 995.

(2) A IR [1974] S.C. 1389.
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that the whole edifice of case law on Art. 30 has been bed-
rocked on the Kerala Education Bill Case (supra),

' The greatest common neasure of agreenment anong the various
opinions in St. Xavier’'s College case (supra) will have to
be ascertained. Ray, C.J., following Das C. J. (in the first
Keral a Case), has taken mddle view, if one nmay say so wth

great respect. ’'Hands-off Adm nistration altogether’ is a
tall call to day; but 'hand-cuff managenents-into uniformty
is also not the correct rule. A _~benignantly regul ated

i berty which neither abridges nor exaggerates autonony but
promotes better performance is the right construction of the
constitutional provision. Such an approach -enables the
fundanental right neaningfully to fulfill itstryst with the
mnorities’ destiny in a pluralist polity:. That '\ is the
authentic voice of Indian denpcracy. To regulate, be it
noted, is not to restrict. but to facilitate effective
exercise of the very right. The constitutional estate of
the mnorities should not be, (encroached wupon, neither
al | owed to be neglected nor nmal adm ni st er ed. Thi s
qui ntessence of the decision nmay now be aptly home out by
pertinent excerpts fromthe various judgnents.
"The right to administer is to be tenpered
with regulatory neasures to facilitate snpoth
administration. The best adm nistration will
reveal no trace or colour of mnority. A
mnority institution should shine in exenplary
clectricism in the admnistration of t he
institution" (at P. 1398) "Regul ations which
will serve the interests of the students,
regul ations which will serve the interest of
the teachers are of paranount inportance in
good admi ni stration. Regul ations -in t he
interest of efficiency of teachers, discipline
and fairness in admnistration are necessary
for preserving harnony anong affiliated
institutions." (at p. 1398) "Autonony in
admi ni stration neans right to adm ni ster
effectively and to nmanage and conduct the
affairs of t he institutions...... The
University wll always have a right to see
that there is no maladm nistration. If there
is mat-admnistration, the wuniversity wll
take steps to ewe the sane. There may be
control. and check on administration in order

to find on,, whether the mnority inst

itutions
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are engaged in activities which are not
conducive to the interest of the mnority or
to the requirenments of the teachers and the
students.” (at p. 1399).

The ’inner voice' of the whole pronouncement should not be

muf fl ed while reading the particular result in the case and

that it happily expressed thus
"The right conferred on the religious and
i nguistic mnorities to admi ni ster
educational institutions of their choice is
not an absolute right. This right is not free
fromregul ation. Just as regulatory measures
are necessary for mmintaining the educationa
character and contest of mnority institutions
simlarly regulatory neasures are necessary

for

821

ensuring orderly, ef ficient and sound
admi ni'stration. Das, C.J., in the Kerala
Education Bill Case (supra) sunmed up in one

sentence the true nmeaning of the right to
admi ni ster by~ saying that the right to
admini ster is not the right to naladm nister."
(at p. 1396) M. Justice Jagannohan Reddy
summed up the law at the threshold

"The right of a |linguistic or religious
mnority to admi ni ster educati on- at
institutions of their choice, though couched
in absolute, ternms had been held by this Court
to be subject to regul atory nmeasures which the

State nmi-ght i mpose for furthering the
excel | ence of the standards of education." (at
p. 1401)

M. Justice Khanna stressed what is sonetines
ill-remenbered

"The idea of giving sonme special rights to the
mnorities is not  to have a kind of a
privil eged or panpered section of the
popul ation but to give the minorities a sense

of security and a feeling of confidence." (at
p. 1415).°
The | ear ned Judge-, after visualising the abundant

catholicity of the guarantee in favour of mnorities in our

multi-cultural country, insisted that regulations for the

wel fare of the institution were not constitutional anathema
"It is, in nmy opinion, permissible to nmake
regul ations for ensuring the regular paynent
of salaries before a particular date of. the
nonth. Regul ations may well provide that ' the
funds of the institution should be spent for
t he pur poses of education or for t he
betterment of the institution and not for
ext raneous purposes." (at p. 1422)

And, after itemsing, illustratively other per m ssi-bl e

constraints, observed
"A regulation which is designed to prevent
mal admi ni stration of an educati ona
institution cannot be said to offend clause
(1) of Article 30. At the same time it has to
be ensured that under the power of rmaking
regul ations nothing is done as would detract
from the character of the institution as a
mnority educational institution or whi ch
woul d i mpi nge upon the rights of the
mnorities to establish and adm ni st er
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educational institutions of their choice." (at
p. 1422)

"As observed by this Court in the case of Rev.
Si dhr aj bhai Sabhai (1963 3 SCR  837),
regul ations which my lawfully be inposed
either by legislative or executive action as a
condition of receiving grant or of recognition
nmust be directed to making the institution
while retaining its character as mnority
institution effective as an educati ona
institution. Such regul ation nmust satisfy a
dual test-the test of reasonabl eness, and the
test that it is regulative of the

8 22

educational character of the institution and
is conducive to nmaking the institution an
ef fective vehicle of education f or t he
m-nority comrunity or other persons who resort
to it." (at p. 1422)

In-the context of affiliation of colleges, the
I'ear ned Judge concreteness the |aw thus :

"The said authority can always prescribe
regul ations ~and insist that they should be

conpl i'ed with bef ore it woul d gr ant
affiliation or recognition to an educationa
institution. To deny the power of naking

regul ations to the authority concerned would
result . in robbing the concept of affiliation
or recognition of its real essence." (at p
1423)
"It would be wong to assune t hat an
unrestricted right as in Article 30 postul ates
absence of regulations: Regulations' can be
prescribed in spite of the unrestricted nature
of the right." (atp. 1423)
In short, the view which appeal ed to Khanna J., shows that
the law, to be constitutional, should not inpair the
mnorities’ right but nay, be pronotional in the ‘sense of
maki ng the purpose of the institution nore productive:
One of us, sitting on that Bench (M. - Justice Mathew) has
illumned the anplitude of the right under Art. 30 but has
not dissented fromthe validity of putting on that right

regulatory harness. |In a pithy statement, this point has
been nade by the | earned Judge: 'No right, however absol ute,
can be free fromregulation' (at p. 1441). The spiritua

seed of this thought is found in the Hol mesian observation
extracted by him:

"All rights tend to decl are thensel ves
absolute to their logical extrenme.  Yet all in
fact are limted by the neighbourhood of
principles of policy which are other than
t hose on which the particular right is
founded, and which beconme strong enough to
hold their own when a certain point is

reached." (at p. 1441)

Wth specific reference to "affiliation’ these
guidelines fell fromthe |earned Judge
"Recogni tion or affiliation creates an
interest in the university to ensure that the
educational institution is maintained for the
pur pose intended and any regul ati on which wll
subserve or advance that purpose wll be
reasonable and no educational institution
establ i shed and admi ni stered by a religious or
linguistic mnority can claimrecognition or
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affiliation wi t hout submtting to t hose
regul ations. That is the price of recognition

or affiliation.. . . In other words, recog-
nition or affiliation is a facility which the
uni versity grants to an educati ona

institution.” (at p. 1442)
Justices Beg and Dwi vedi have stretched the regul atory power

further than the majority, holding that it is an illusion
for a mnority
8 23

to claimabsolute inmunity. The thrust of the case is that
real regulations are desirable, necessary and constitutiona
but, when they operate on the "admnistration’ part of the
right, nust be confined to chiselling into shape, not
cutting down out of shape, the individual personality of the
mnority.

The discussion throws us back to a closer study of Statute
14-A to see if it cuts into the flesh of the Managenents’
right ‘or nerely tones up its health and habits. The two
requirenents the University asks for are that the Managing
Body (whatever its nanme) nust take in (a) the Principal of
t he College; (b) its senior-nost teacher. I's this
desideratum dismssible as biting into the autonony of
managenent or tenable as ensuring the " excellence of the
institution without injuring the essence of the right 2 On a
careful reflection /and conscious of ~the constitutiona
dilemma, we are inclined to the viewthat this case M on
the valid side of the delicate 1ine. Regul ati on which
restricts is bad; but regulationwhich facilitates is good.
VWere does this fine distinctionlie ? No rigid formula is
possible but a flexible test is feasible. Wiere the object
and effect is to inprove the tone and tenper of the
administration wthout forcing on it a stranger,  however
superb his virtues be, where the directive is not to
restructure the governing body but to better its performance
by a marginal catalytic induction, where no ext erna
authority’s fiat or approval or ‘outside nomnee /is nmade
conpul sory to validate the Managenent Board but inclusion of
an internal Kkey functionary appointed by the  autononous
Managenment al one is asked for, the provision is salutary and
saved, being not a diktat eroding the freedomof the free-
dom

A dichotony is sonetines drawn in this branch of juridical
di scussion. More plainly,. the difference drawn is  between
creating a Managing body by the mnority. community and
regulation of the manner of its functioning to  obviate
mal adm ni stration. The fornmer is ordinarily beyond the pale
of legislative prescription while the latter is | pernissible
as a preservative. Broadly, this is sound, but . as a rigid
logical formula it breaks down. For, sonme regulations nay
i mpi nge mar gi nal | 'y upon the conposi tion of t he
admini strative organ though manifestly neant to save the
institution from m smanagenent. Just one or two exanpl es.
If the law says that a person that a person sentenced for
a prescribed period of inprisonment for breach of trust  or
an undi scharged insol vent would be disqualified to be the
treasurer or one who has been renoved from public office for
noral delinquency or has been punished for outraging the
religious feelings of the very mnority under s.295-A
|.P.C. should not hold office on the govern ny body, such a
regul ation affects the structure of the governing body but
is i ndubi tably a protection agai nst likely
mal admi ni strati on. Li kewi se, supposing the nanagenment has
to award scholarships to students of nerit, decide on
courses of study to be undertaken, regul ate teacher-students
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conmttee and discipline, who but the Principal chosen by

the minority itself will be better on the Cormittee to guide

it in these vital affairs. These fine but real |ines cannot

be obfuscated by excessive enphasis on the character of the

organ as against its method of working. Men nmatter in

extreme situations.
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Thi s perspective hel ps us discern the points nade by either
si de.
The pith of Shri Frank Anthony’s submission is that the
conmand of the University to include even the Principal, the
head appointed by that very Managenent to be in plenary
charge of the education inparted in the college, is an
invasion of the mnority right. Freedomfromany form of
external pressure, however well-meant and beneficent, is the
soul of the right to adninister, if one nay paraphrase his
contention. This is sinply countered by the words of Khanna
J :
"It would be wong to assune t hat an
unrestricted right as.in Article 30 postul ates
absence of regulations. Regulations can be
prescribed in spirt of the unrestricted nature
of the right."” (at p. 1423)
Al the other |earned Judges who are party to St. Xavier
(supra) and all /theearlier rulings have negatived the
unt ouchabl e absol ut eness urged by the managenents. Equal | y
fallacious is the sinplistic subm ssion which appears to
have appealed to the Hi gh Court that Art. 30 is disturbed
only when the right is destroyed, not when it is damaged.
St. Xavier (supra) has dispelled doubts inthis  behalf
Abridgenent of the constitutional right is as obnoxious as
anni hilation. To cripple is to kill
Steering clear of these unconstitutional shoals |et us again
feel our way through the controversy. First, the principal
In the el oquent words of one of the | earned Judges (Mathew,
J.) in St. Xavier’'s case (supra)
"It is upon the principal and teachers of a
college that the tone and tenper of an
educational institution depend. On them woul d
depend its reputation, —the maintenance of
discipline and its efficiency in- teaching.
The right to choose the principal and to -have
the teaching conducted by teachers appointed

by the managenent after an overall assessnent
of their outlook and phil osophy is perhaps the
nost i mport ant facet of ‘the ri-ght to

admi ni ster an educational institution.”

(enphasi s ours)

This strategic appointee nmust be chosen by the  nanagenent
with sedul os care and his choice shoul d not be
"externalised” by regulations. Al right. But ~ for the
excellent reason that the principal is the wvital, vibrant
and luscent presence within the educational canmpus, no ad-
mnistration can bring out its best in the service of the
institution sans the principal. To alienate him is- - to
self-inflict wounds; to associate himis to integrate the
academ c head into the adm nistrative body for the obvious
betternment of managerial insight and proficiency. He is no
stranger to the college but the conmander appointed by the

managemnent itself. A regulation which requires hi s
inclusion in the Governing Council inposes no externa
el ement nor exposes the college to the espionage of one with
dual loyalties. H's nenbership on the Board is a blessing

in many ways and not a curse in any conceivable
825
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way. After all the functions of the Managing Conmittee, as
set down in bye law 15, are

"15. The Managi ng Committee shall -

(a) Dispose of applications for schol arships and concession
etc., received by the Secretary or any other person.

(b) Check and pass account kept by the treasurer, Secretary
or Principal.

(c) Have powers to appoint, suspend, renpbve or otherw se
puni sh  or disnmiss any servant of the school or college or
gi ve them pronoti on or nake reductions in their salaries and
grant them |eave in accordance with the Agra University
rul es as the case may be.

Provided that in case of dismssal or renmoval or fine
exceedi ng one nonth’'s pay or suspension for a period exceed-

ing one nonth, an appeal shall lie to the Governing Body
whose decision shall be final. The period for filing the
appeal shall be 15 days fromthe receipt of the order

agai nst- which the appeal is to be preferred.

(d)See that the property of the institution, whether novable
or immvable, is properly managed and kept.

(e) Generally supervise the work of ~all the O fice bearers.
(f) To pass the annual budget, annual report and di spose of
the audit note.

(g) To sanction expenditure upto Rs. 25,000/- in the course
of one year, irrespective of the budget provisions.

(h) To acquire by purchase, nortgage or ot herw se
i movable or novable property for the institution and to
sell or otherw se dispose of novable property."

An activist principal is an asset in discharging these
duties which, are inextricably interlaced with academc
functi ons. The principal is an invaluable insider-the
Managenent’s own choi ce-not an outsider answerable to the
Vi ce- Chancel | or. He brings into the work of the Mnaging
Conmittee that intimate acquaintance wth educati ona
operations and that necessary expression of student-teacher
aspirations and conplaints which are so essential for the
mnority institution to achieve’a happy marriage between

i ndividuality and excell ence. And the role of the
seni or - nost t eacher, | ess striking maybe and nor e
unobtrusive, is a wuseful input into managerial ~skills,

representing as he does the teachers and being only “a
seasoned mi ni on chosen by the managenent itself. After all
two creatures of the Society on a 16nenber Managi ng
Conmittee can bring light, not tilt scales. Mreover, the
Managing Conmittee itself is subject to the  hierarchica
control of the Governing Body, and the General Council
W see no force in the objection to the two innocuous
i nsi ders being seated on the Managi ng Comm ttee.
826
The various decisions of this Court where |legislative
fetters have been struck down are cases in contrast. There,
the rules nmaim here they inprove. There the input  upsets
the balance; here the addition is mnimal and strengthens
fromwithin. There, are external nandates to approve;  here
an internal principal is proposed to be dovetailed to nmake
adm nistration nore proficient without injury to independent
action. In the Kerala University Act Case(l) the vice of
ss. 48 and sumarised by Ray C.J., in St. Xavier (supra) was
stated thus
"Those sections were found by this Court to
have effect of displacing the admnistration
of the <college and giving it to a distinct
corporate body which was in no way answerable
to the institution. The mnminority comunity
was found to lose the right to administer the
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institution it founded. The governing body
contenplated in those sections was to ad-
mnister the colleges in accordance with the
provisions of the Act, statutes, ordinances,
regul ati ons, bye-1 aws and orders made
t her eunder. The powers and functions of the
governi ng body, the renoval of the nenbers and
the procedure to be followed by it were all to
be prescri bed by the stat utes. These
provi si ons ampunted to vesting the nanagenent
and administration of the institution in the
hands of bodies wth mandates from the
University." (at p. 1397)

Likewise in Rev. Fr. W Proost(3) the mischief was summed

up in the St. Xavier Case by Ray C. J.., in these words :
"This Court in Rev. Fr. W Proost Case(2)
hel dthat s.48-A of the Bihar Universities Act
which came into force froml1lst March 1962
conpletely took ~away the autonony of the
governi ng body of St. Xavier's Col | ege
est abl i shed by the Jesuits of Ranchi. Section
48- A of the said Act provided inter alia that
appoi nt nent s, di sm ssal s, renoval s,
term nation of service by the governing body
of the College were to be made on the
recomendati on of the University Service
Conmi ssion and subject to the approval of the
Uni versity. There were other ‘provisions in
that section, viz., that the Commission would
recommend- to the governing ~body nanes of
persons in order of preference and in no case
coul d the governi ng body appoint a person who
was not recommended by the University  Service
Conmi ssion." (at p. 1397)

Agai n, the sane judgnment pinpoints in these brief words, the

unconstitutional sting in the Bihar Case viz. Rt . Rev

Bi shop Patro(3)
“"In Rt. Rev. Bishop S. K Patro v. State of
Bi har(3) the State of Bihar requested the
Church M ssionary Society School, Bhagal pur to
constitute a managi ng conm ttee of the
(1) State of Kerala v. Very, Rev,. Mot her
Provincial; [1971] 1 S.C R 734.
(2) [19691 2 S.C R 73.
(3) [19701 1 S.C R 172.

827
school in accordance with an ~order of the
St at e. This Court held that | the State

authorities could not require the school to
constitute a managi ng conmmttee in accordance
with their order." (at p. 1397)
The CQujarat Case of St. Xavier (supra) is a study in
contrast, as stated earlier. Sections 40 and 41 and 's. 38
shackl ed t he managenent, trenching seriously upon the right

to admnister. The | aw, as now expounded, regards this
excess as unconstitutional

In all these cases administrative autonony is inperilled
transgressing purely regulatory limts. In our case

autonony is virtually left intact and refurbishing, not
restructuring, is prescribed. The core of the right is not
gouged out at all and the regulation is at once reasonable
and calculated to pronote excellence of the institution--a
text book instance of constitutional conditions.

To pr oj ect in bold relief the intrusion into the
adm nistration of the provisions in the 2nd Kerala Case
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(supra), the D.A V. College Case(l) and St. Xavier's Case
(supra) as against the innocuous prescriptions bearing on
managenment in the present case, we nmy nmake a vivid
conpari son of the clauses. A chart may speak with el oquent

clarity
(1) 119711 sSup. S.C.R 688.
828
Keral a University Act Guru Nanak University
Statutes (D. A V. College)
(1) (2)

S. 48- Governi ng body for Statue 2(1) (a)
private coll ege not under

cor por at e managemnent - A-coll ege applying for adm

(1) The educati onal” agency i.ssion to the privil eges of
of a private college, ot her the University shall send a
than a private coll ege un- letter of application to
der a cor'porate managenent the Regi ster and shal

shal | constitute in accor- sati sfy the Senate :

dance with the provisions
of the statutes a governing
body consisting of follow ng

nmenbers nanely : (a) That the College shal

(a) the principal of the have a regularly constitu-
private coll ege; ted governi ng body consi st -

(b the nmanager of the i ng of not nore than 20 per
Private coll ege; sons approved by the senate

(c) a person nom nated by and i ncl udi ng anong ot hers,

the university on accorda- 2 representatives of the
nce with the provisions University and-the Princi-
in that behal f contained ple of the coll ege ex-off-
in the states; icio.
(d) a person noninated by the
Gover nment ;
(e) a Person elected in
accordance with such procedure as
may be prescribed by the
Statutes from anong thensel ves
by the pernmanent teachers of the
private coll ege; and
(f) not nore than six
persons nom nated by the educationa
agency.
(2) The governing body shall be a
body corporate having perpetual
successi on and a conmon seal
(3) The manager of the private
col l ege shall be the Chairman of the
gover ni ng body.
(4) A nenber of the governi ng body
shall hold office for a period of four
years fromthe date of its constitution
(5) It shall be the duty of the
governi ng body to adm nister the
private college in accordance with the
provisions of this Act and the
Statutes, O dinances Regul ations
rul es, Bye-laws and Orders made thereunder
829
CGujarat University Act Statue 14-A
(St. Xavier's College case) (impugned in the instant case)
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33-A (1) Every college (other 14. A Each coll ege, al ready
than a Governnent college or affiliated or when affiliat-
col | ege mai ntai ned by the ed which is not maintained
CGovernnent) affiliated before exclusively by Governnent

the commencenent of the Guja- nust be under the Managenent
rat University (Amendnent) of a regulat constituted Gov-
Act, 1972 (hereinafter in this erning body (which termincl-
section referred to as such udes Managi ng Committee) on

conmencemnent ') - whi ch the staff of the coll ege

shal | be represented by the
(a)shall be under the priciple of the college and
at
managenent of a governing | east one representative of
t he
body whi ch shall include teachers of the college to be
anongst-its menbers the Pri- appointed by rotation in order

nci pal of 'the college, a of of seniority determ ned by |en-
seniority representative of th of service in the college
the University nom nated by who shall hold office for one
the Vi ce-Chancell or and three acadenic year
representatives of the tea-
chers of the College and at |east one representative each of
t he
nmenbers of the non-teaching staff
and the students of the college,
to be elected respectively from
amongst such teachers nenbers of the
non-teachi ng staff and students; and
(b) that for recruitnment of the
Princi pal and nenbers of the teaching
staff of a college there is a selection
comm ttee of the college which shal
it)clude-(1) in the case of recruitnent
of the Principal, a representative
of the University nonmi nated by the Vice-
Chancel lor, and (2)in the case of
recruitment of it menber of the
teaching staff of the college, a
representative of the University
nom nat ed by the Vice-Chancell or
and the Head of the Department, if any,
concerned with the subject to be taught
by such nenber.
(2) Every college referred to in sub-
section (1) shall,--
(a) within a period of six nmonths after
such comrencenent, constitute or
reconstitute , its governing body in
conformty with subsection(1l) , and (b) as
and when occasion first arises after such com
mencenent for recruitment of the
Principal and teachers of the college,
constitute or reconstitute its selection
conmittee so as to be in conformty with
sub-section (1).
(3) The provisions of subsection (1)
shal |l be deenmed to be a condition of
affiliation of every college to in
sub-section (1).
830
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(6) The powers and functions

of the governing body, the renoval

of menbers thereof and the procedure

to be followed by it, including

the del egation of its powers, shal

be prescribed by the Statutes,

(7) Notwi thstandi ng anyt hi ng

contai ned in sub-section (6),

deci si ons of the governing body

shal | be taken at neetings on

the basis of sinple mgjority

of the nenbers present and voting.

S. 49 Managi ng council for private
col | eges under corporate nanagenent -

(a) one principal by rotation in

such manner as may be prescribed by

the Statutes;

(b) the manager of the private coll ege;
(c) a person-nom nated by the University
in accordance w th the provisons in that
behal f contained in the statute,,

(d) a person nominated by the Governnent;
(e) two persons elected in accordance
wi th such procedure as may be prescribed
by the Statutes from among thensel ves
by the pernmanent teachers of all the private
col | eges; and

(f) not nore than fifteen persons

nom nated by the educational agency-

(2) The managi ng council shall be a
body corporate having perpetua
successi on and a common seal

(3) The manager of the private
col l eges shall be the chairman of

the managi ng counci |

(4) A nenber of the mmnagi ng counci
shall hold office for a period of

four years fromthe date of the
Constitution.

(5) it shall be the duty of the
managi ng Council to adm nister al

the private coll eges under the

cor porate managenent in accordance

with the provisions of this Act

and the Statutes, Ordinances,
Regul ati ons, Bye-laws and orders made

t her eunder.

831

(6) The powers and functions

of the managi ng council, the
renoval of menbers thereof and

the Procedure to be followed by it,
i ncluding the delegation of its
Powers, shall be prescribed by

the Statutes.

(7) Notwi thstandi ng anyt hi ng
contai ned in sub-section (6),
deci si ons of the nmanagi ng counci
shal | be taken at neetings on the
basis of sinple majority of the
menbers present and voti ng,

S. 63-Power to regul ate the managenent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 22

of private colleges :-

(4) If the governing body or nmanagi ng

council, as the case may be,

di sapproves any deci si on taken

by the University in connection

wi th the managenent of the private

college the nmatter shall be

referred by the governing body

or managi ng council, as the case

may be, to the Governnent, wthin

one nonth of the date of receipt

of the report under subsection (3)

who shal |l there upon pass such order

there on as they think fit and

comuni cate the sane tothe

governi ng body or managi ng

council and also to the University.

(6) The manager appoi nted under

sub-section (1) of section 50 shall be

bound to ‘give effect to the decisions

of the University and if at any

time, it appears to the University

that the manager is not carrying

out its decisions, it may, for

reasons to be recorded in

witing and after giving the

manager an opportunity of being

heard, by order renove himfrom

of fice and appoi nt anot her person

to be the manager after consulting

the educational agency.

In the chart aforesaid, we have confined our attention to

the ’'managenent’ facet of the case but may nention that

while in the earlier cases even the power to appoint the

principal and staff was controlled, in the instant case it

is a refreshing contrast.

First the D AV. College. He who runs and reads wll

di scover that Statute 2(1) (a) insists upon (a) alimt to

the strength of the governing body; (b) the approval of the

Senate of the University for the —constitution of the

governi ng body; and (c) the inclusion of two representatives

of the University as also the Principal of the college ex-

of ficio. To legislate for the governing body a rigid

restriction on its nmenbers is to deprive the mnority of its

free play in organising its managenent. To conpel approva

by t he Senat e-an outsi de instrumentality-before t he

governi ng body can have | egal status, is a violent violation

of Art. 30. To foist two representatives of the

832

University--rank outsiders-is again an infringenment of the

aut onony of the minority institution. The Court, in D A V.

Coll ege <case (sup) wupheld the conmplaint of the college

authorities thus
"“In our view there is no possi bl e
justification for the provisions contained in
Clauses 2(1)(a) and 17 or Chap. V of the
statutes which decidedly interfere with the
rights of managenent of the Petitioners

Col | eges. These provisions cannot therefore
be made as conditions of affiliation, the non-
conpl i ance of whi ch woul d i nvol ve
disaffiliation and consequently they will have

to be struck down as offending Article 30(1)."
It is inpossible to predicate fromthe above observations
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that tills Court regarded as obnoxious the inclusion of the
Principal of the very college. On the other hand, the nore
serious encroachnent which caved into the i ndependent
managenent of the College consists in the first three
provi si ons which are deprivation in character. The present
case 1is a graphic contrast. No ceiling on nmenbership; no
unbi dden guests, nomi nees of the University fobbed off- on
the Managing Conmittee. The solitary but inconsequentia
simlarity of circunstance that there is reference to the
Principal, there and here, cannot approximte the two cases

from the constitutional angle at all, what wth conplete
hold on staff appointnment in the forner and non,- in

the latter.

The Kerala Case (supra), as the table above shows, insists
oi | the appointnent ~of the Principal hi nsel f bei ng

controlled, displaces the mnority’'s Managing Conrittee by
i mposi ng an admni xed governi ng agency of statutory concoction
westing authority fromthe mnority. A different entity with
legislatively limted functions robs the religious group of
its right “of admnistration. The distance between the
Kerala University Act provisions and those of the Agra
University Act is considerable and the constitutional inmport
too obvious to]. argunent.
The manacle regul ations of the Gujarat University Act are
also tell-tale. |Its netanorphic inpact i's best sumed up in
the terse words of Ray, C.J. The mnority character of the
college is lost.. Mnistry institutions becane part and
parcel of the University. Wy Because:
The provisions contained in section 33-A(1)
(a) of the Act state that every college shal
be under the managenent of a governing body
which shall include anmongst its nenbers, a
representative of the University nom nated by
the Vice-Chancellor ~and representatives of
teachers, non-teaching staff and students of
the col |l ege
833
"I'n (1971) 1 SCR 734 (State of Kerala v. Very
Rev. Mother Provincial) this Court said that
if the adm nistration goes to a body in the
sel ection of whomthe founders have no say,
the adm nistration would be displ aced. Thi s
Court also said that situations m.ght be
concei ved when t hey m ght have a
preponderating voice. That would also affect
t he aut onony in admi ni stration. The
provi sions contained in section 33-A(1) (a) of
the Act have the effect of displacing the
managenent and entrusting it to a different
agency. The autonony in admnistration is
| ost. New elements in t he shape of
representatives of different types are brought
in. The calmwaters of an institution will not
only be disturbed but also mxed. These
provisions in Section 33-A(1) (a) cannot
therefore apply to mnority institutions."
(at p. 1399)
The features of the Agra University Act vis-a-vis the
mnority institutions are conspicuously different and | eave
al nost unaffected the total integrity of the admnistration
by the religious group, save in the mninmal inclusion of two
internal entities nanely the principal of their own choice
and the senior-nost |ecturer independently appointed by
t hem
W are satisfied that the regulatory clauses challenged




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 22 of

22

before us inprove the admnistration and do not inhibit its
aut onony and are therefore good and vali d.
We therefore hold that the statute inpugned is not
vul nerabl e nor void. The appeal has to be and is disnissed,
but without costs in the circunstances of this case.

ORDER
In accordance with the opinion of the majority, the appeal
is dismssed without any order as to costs.
V.P.S. Appeal dism ssed.
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