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ACT:

Mai nt enance of Internal Security Act, 1971, s. 3(1)--Oder
of detention for maintenance of public  order--If can be
justified as f or mai nt enance of essentia
supplies--"Smuggling if can prejudice public order--'Public
Order’, scope of.

HEADNOTE:

The-petitioner was detained by an order made under s. 3 of
the Maintenance of Internal Security Act, 1971, to prevent
himfromacting in any manner prejudicial to the maintenance
of public order, on two grounds. The activity which consti -
tuted the substratum of the first ground of detention was a
case of inter-state smuggling of essential commodities. The
other facts nentioned, in addition to snuggling in the
ground, are (a) that the detenu and his associates had
threatened the Home Guards who arrested them and snatched
away the seized commodities fromthe custody of ~the Hone
Guards. and, (b) that his activity cane within the purview
of ss. 143/185/332/506, |I.P.C. and s. 7(i) (a) (ii) of Act X
of 1955.

Al'l owi ng the petition under Art. 32 challengi ng the order of
det enti on,

HELD: (1) Section 3(1)(a) of the Act confers  power on
the authority for detain a person if it is satisfied that
such detention is necessary to prevent himfromacting in a
manner prejudicial to, (i) the defence of India, the
relation of India with foreign powers, or the security of
India, or (ii) the security of the State or the nuaintenance
of Public Order. or (iii) the maintenance of supplies and
services essential to the comunity. The power can  be
exercised only on, one or nore of the grounds enunerated,
and if the exercise of the power is not, on the face of the
order, correlated to any of these grounds or concerns
activities which are not germane to any of those grounds,
such exercise would be vitiated for lack of jurisdiction

Further the satisfaction spoken of in s. 3(i) which is the
sine qua non for the exercise of power, is the subjective
satisfaction of the authority which cannot be tested in
court by objective standards. Odinarily, therefore, the
court cannot go behind the satisfaction expressed on the
face of the order. Thus, where the order ex facie is made
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with a viewto prevent an act prejudicial to the maintenance
of public order, the detaining authority cannot be pernitted
"to showthat in fact the order was nmade to prevent an act
prejudi ced to the nmaintenance of supplies and services
essential to the life of the conmmunity. [534B-G

(2) Odinarily, smuggling is a calendestine activity and
its concept is repughant to what is public. But cases are
concei vabl e where the act of snuggling may be accomnpani ed by
such violence or disorder that it throws out of gear the
even tenpo of the life of the community in the locality or
di sturbs public tranquility. [535F-H

In the present case, there is no nention that the detenu or
his associates were arned with any deadly weapons, or that
their acts had caused panic and terror anong the people of
the locality. The incident was confined to the detenu and
his associates on one hand and the home guards who checked
them on the other. it was not an activity which was
prejudicial to the maintenance of public order. The first
ground' of detention had, therefore, no real nexus with the
mai nt enance of public order. [536B-C]

(3) The -activity could at the nost be said to be an
activity affecting law and-order. The order cannot be
justified on the ground that the activity was prejudicial to
the maintenance of ‘supplies and services essential to the
conmuni ty, because, “the Court cannot go behi nd the
subj ective satisfaction of +the detaining authority as
expressed in the detention order and permt-it to justify
its order on a ground different fromthe one nentioned on
the face of the order. The fact that the activities of the
detenu constituted the various offences mentioned in the
order was only a conclusion drawn by the authority. [536A-B,

C g

532

(4) It could not be said that whenever any act is
acconpani ed by show of force or threat to any public servant
entrusted with the maintenance of 1aw and order, it must
necessarily fall within the category of art act prejudicia
to the mai ntenance of public order. In every case the broad

test to be applied is whether the act was of such a
magni tude and gravity that it had disturbed the even tenpo
of the life of the comunity in the area -and that,
essentially, is a question of fact depending on the
ci rcunst ances of each case. [536F-(F

| ndradeo Mahato v. State of West Bengal, AR 1973 SCC 4; Dr.
Ram Manohar Lohia v. State of Bihar and Ors. [1966] 1, SCR
709 and Ram Ranjan Chatterjee v. The State of Wst ~ Bengal
Wit Petition No. 476/ 74 decided on 22-1-75 referred to.

(5) If one of the several grounds of detention is found to
be irrelevant, the order of detention shall stand vitiated,
because, it cannot reasonably by predicated to what extent
t he irrelevant ground had influenced the  subjective
sati sfaction of the detaining authority. [536E-F]

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 559 of 1974.
Petition Under Article 32 of the Constitution

Gautwn Goswam , for the petitioner.

G S. Chatterjee, for the respondent.

The Judgrment of the Court was delivered by

SARKARI A, J.-Madan CGope, petitioner challenges the validity
of the order of his detention nade by the District
Magi strate, Purulia under s. 3 of the Mintenance of
Internal Security Act, 1971. The order states that the
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detention has been nade to prevent himfromacting in any
manner prejudicial to the nmaintenance of public order
The inpugned order is founded on two grounds which run as
under
" 1. On 1-1 1-73 at about 09.00 hrs. you al ong
with your associates attacked Home Guard No.
900 Aswi ni Mdhanti and 3 others of Layadi Hone
Guard Canp who were on cordoning patrol near
Kashi pur village, P.S.. Joypur close to Bihar
border when they arrested you wth rice,
Dal da, Kerosene O 1, wheat, which were being
carried by you and threatened themw th death
and snat ched away the seized commpdities from
their custody.
In consequence of your said activity which
cones within  the purview  of section
143/.186/ 332/ 506, 1.P.C. and 7 (i) (a) (ii) of
Act X ~of 1955, the nmaintenance of Public
, Order was di sturbed.
The said activity thus attract sub-clause (ii)
of Cause (i) of sub-section(l) of section 3
of the Maintenance of Internal Security Act,
1971 (Act 26 of 1971).
2. On 6-11-73 at about 19.00 hours, you
al ong with your associates attacked the
i nvestigating Police Oficer and his Police
Party with deadly weapons and attenpted to
resist . your arrest while they went to Sidh
vil | age under Joypur P.S.
533
District Purulia to investigate a case. You
and one of your associates were arrested wth
deadl y weapons.
These vi ol ent and dangerous activities on your
part created terror and panic anongst the
| ocal people who were over-awed and thus you
have di sturbed Public Order
In consequence of your said activity /which
cones within the purview of sections 148/149,
307/ 506/ 186 |.P.C., the maintenance of public
order was di sturbed.
The said activities thus attract Sub-Cause
(ii) of dause (a) of Sub-section (1) of
Section 3 of the Miintenance of Interna
Security Act, 1971 (Act 26 of 1971)."
The return has been filed by the, District  Mgistrate who
had passed the inmpugned order in which it is averred
"I say that | nade the detention order after
being satisfied fromthe material s on records
in support of the grounds of detention in
guestion that with a viewto preventing the
sai d detenu from acting in any manner
prejudicial to the rmaintenance of Public

Order, it was necessary to detain him... |
further say that the grounds furnished to the
said detenu are the grounds on which | based

ny satisfaction for naking the order of

detention taking those grounds separately and

col l ectively. -
The main contention of Shri Goswanmi, |earned Counse
appearing as amicus curiae for the petitioner, is that
neither of the grounds of detention was relevant to Public
O der. According to Counsel these incidents, at the nost,
affect 'law and order’. In support of his contention he has
referred to Bakhtawar Singh v. The State; (1) Man Singh v.
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State; (2) Arun Ghosh v. State of W Bengal (3) Kanu Bi swas v.
The State of West Bengal (3); Kishori Mhan Bera v. The State
of West Bengal (3) and Shyam al Chakravarty v. Conmi ssi oner
of Police, Calcutta and another(1).
In reply M. Chatterjee, |learned Counsel for the State
submits that in these crimnal incidents, the petitioner had
threatened and tried to obstruct public servants in the
di scharge of their duty. When-aver a crinminal incident is
acconpanied by such threat or resistance, proceeds the
ar gunent , it raises a problem of Public O der as
di stinguished from a sinmple problem of Iaw and order
Ref erence in this connection has been made to Kanu Bi swas v.
State of West Bengal (supra); Babul Mtra v. State of West
Bengal (7) and | ndradeo Mahato v. State of West Bengal (8).
(1) AR 951 Punjab 157.
(2) AR 1953 Pepsu 16.
(3) [21970] 3, S.C/R 288.
(4) AR 1972 S.C 1656;
(5) AIR 1972 SC 1749.
(6) AR 1970 SC 269.
(7) AR 1973 SC 197.
(8) AIR 1973 SCC 4.
534
Times out of nunber, it has been enphasized by this Court
that since the Act ‘gives extraordinary powers to the
Executive to detain a person wthout trial, neticulous
conpliance with the Iletter and requirements of law is
essential for the validity of an order of detention made
t her eunder.
Section 3 (1) (a) of the Act confers power on the authority
to detain a person if it is satisfied that such detention is
necessary to prevent him from acting in any manner
prejudicial to :
(i) the defence of India, the, relation of
India wth foreign powers of the security of
I ndi a or
(ii) the security of the State /or the
mai nt enance of Public Order, or
(iii) the nmaintenance of supplies and services
essential to the community.
Clause (b) of s. 3 (1) applies to a foreigner and is not
rel evant for our purpose.
It will be seen that the power can be exercised only on one
or nore of the grounds enunerated above. |f the exercise of
the power is not on the face of the order correlated to any
of these grounds or concerns activities, —which -are not
germane to any of these grounds, such exercise would be
vitiated for | ack of jurisdiction. Furt her, the
sati sfaction spoken of ins. 3 (1) which is the sine qua non
to the exercise of the power is the subjective satisfaction
of the authority which cannot be tested in court by.
obj ective standards. Odinarily, therefore, the court
cannot go behind the satisfaction expressed on the face of
the order. As pointed out by this Court in Dr. Ram Manohar
Lohia v. State of Bihar and Os. (1) "when an order on the
face of it, is not in terms of the rule, a court cannot
equally enter into an investigation whether the order of
detention was in fact, that is to say irrespective of what

is stated init, interms of the rule". Thus where the
order ex facie is mde with a view to prevent an act
prej udi ci al to the nmmintenance of Public Order, t he

detaining authority cannot be pernmitted to show that in fact
the order was nade to prevent an act prejudicial to the
mai nt enance of supplies and services essential to the life
of the community.
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The distinction between 'Public Order’ and 'Law and Order’
has frequently come up for consideration before this Court.
Recently, in Ram Ranjan Chatterjee v. The State of West
Bengal, (2) this Court explained the distinction between the
two, thus :
"it may be remenbered that qualitatively, the
acts which affect 'law and order’ are not
different fromthe acts which affect ’'public
order’. I ndeed a state of peace or, orderly
tranquility which prevails as a result of the
observance or enforcenment of internal |aws and
regul ati ons by the CGovernnent, is a
(1) [1966] 1 SCR 709.
(2) Wit Petition No. 476/74 decided on

22-1-75.

535

feature comon to the concepts of ’'law and
order’ ~and ' public order’. Every kind of

di sorder or contravention of law affects that
orderly tranquility. The distinction between
the areas of ’'law and order’ and ’public
order’ as pointed by this Court in Arun
Ghosh’ s case (supra) '.’is one of degree and
extent of the reach of the act in question on
society". it is the potentiality of the act to
disturb the even tenpo of the life of the
conmunity which nakes it prejudicial to the
mai nt.enance of publ.ic order. | f t he
contravention in its effect is confined only
to a few.individuals, directly involved, as
di stingui shed from a w nder spectrum of the-
public, it would raise a, problemof |law and
order only. These concentric concepts of 'I|aw
and order’ and ’'public order’ nmay @have a
conmon epicenter’, but” it is the I|ength,
magnitude and intensity of the terror-wave
unl eashed by a particul ar eruption of 'disorder
t hat . hel ps distinguished it as  an act
affecting 'public order’ fromthat = concerning
"l aw and order".
We may further, observe that the various grounds  indicated
in clauses (i), (ii) and (iii) of Section 3(1) (a) are  not
al ways nutually exclusive. Nor can the prejudicial acts be
categorized into water-tight conmpartnments. As pointed out
by this Court in Indradeo Mahato' s case (supra)
"Simlar acts in different situations may give
rise to different problens : in one set of
circunstances an act may pose only a law and
order problemwhereas in another it nay  gene-
rate deep and wi despread vibrations having
serious enough inpact on the civilized peace-
abi ding society so as to affect public  order
one has to weigh the degree and sweep of the
harmthe act in question is capable of in its
cont ext . Every case has therefore, to  be
consi dered on its own facts and cir-
cunst ances. "
Considered in the Iight of the above principles, it is quite
clear that the activity which constitutes the substratum of
the first ground of detention, is manifestly a case of
interstate smuggling or attenpt to snuggle essentia

comodities such as rice, Dalda, Kerosene oil and wheat.
Smuggling, ordinarily, is a calendestine activity. Br oadl y
speaking, its concept is repugnant to what is 'public’. As

rightly observed by Falshaw J. in Bakhtawar Singh v. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

State(l) : "Prima facie there is no connection between
smuggling which is essentially a secret operation and the
mai nt enance of public order in which the operative word is
"public"’. W will, however, hasten to add that this broad
proposition as to the distinction between an act of
"snmuggling’ and an act affecting 'public order’ is not an
abstract or absolute proposition of |aw Cases are
concei vabl e where the act of snuggling may be accomnpani ed by
such violence and disorder that it throw % out of gear the
even tenpo of the life of the community in the locality or
di sturbs public tranquility. The broad distinction between
an act of snuggling and one Prejudicial to ’'Public Oder
drawn by us is hel pful only for the purpose of deter-

(1) AIR 1951 Sima 151.

3-470SCl/ 75

536

m ni ng whether in the circunstances of the present case, the
smuggling activity attributed to the detenu, as incorporated
in his firstt ground of detention was germane to the
mai nt enance of _public order, for achieving which t he
preventive detention in question has been professedly made
In our opinion the answer to-this question nust be in the
negati ve. The only fact~ which has been nentioned in
addition to the smuggling of some essential commopdities in
that ground is that the detenu and his associates had
threatened the Hone-Guards and snatched away the seized
commodities fromtheir custody. Further fact nmentioned is
t hat this activity comes wthin the purview of Ss.
143/ 186/332/506 |.P.C. and 7(i) (a) (ii) of Act X of 1955.
This latter fact to the effect that such and such offences
were commtted was only a conclusion drawn by the authority.
There is absolutely no nention that any was caused in the
locality Nor is it alleged that the detenu or hi s
associ ates were arnmed with any deadly weapons, or that their
acts had caused panic and terror anopng the people of the
locality. The incident was confined to the detenu and his
associ ates on one handand the, Hone-guards who checked them
on the other. Cdearly therefore, it was nit an  activity
which was prejudicial to the mai ntenance of Public O der
At the nost, it could be said to be an activity affecting
aw and order Nor can the order be justified on the ground
that this activity was manifestly prejudicial to the
mai ntenance of supplies and services essential to the
conmunity. W have stated earlier that the court cannot  go
behind the subjective satisfaction of t he detai ni ng
authority as expressed in the detention order and permt it
to justify its order on a ground different from the one
mentioned on the face of the order

W are therefore of the opinion that first . ground of
detention had no Teal nexus with the mai ntenance of~ Public
Oder. Inviewof this finding, it is not necessary for us
to consider whether the crininal act act incorporated in the
second ground of detention falls within the category of an
ad affecting Public Oder or one concerning |law and order
If one out of several grounds of detention is found to  be
irrelevant, the order of detention shall stand vitiated.
The reason is that in such cases, it cannot be reasonably
predicated as to what extent the irrelevant ground 'had
i nfluenced the subjective satisfaction of the detaining
aut hority.

We have gone through the cases cited by M. Chatterj ee. It
has not been laid down therein as a proposition of law that
whenever any act is acconpani ed by show of force or threat
to a public servant entrusted with the maintenance of |aw
and order, it nust necessarily fall within the category of
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an act prejudicial to the mmintenance of Public Order. Even
in those cases, the broad test applied was, whether the act
was of such a magnitude and gravity that it had disturbed
the even tenpo of the life of the community in the area.
Indeed, this is essentially a question of fact depending on
the circunmstances of each case

in the result, we allowthis petition, quash the inpugned
order of detention, nmake the rule absolute and direct that
the petitioner be released forthwth.

V.P.S. Petition all owed.
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