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Vs.
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BEG M HAVEEDULLAH
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BEG M HAMEEDULLAH
ALAG R SWAM , A

Cl TATI ON:
1975 AIR 654 1975 SCR (3) 463
1975 SCC' (3) 727

ACT:
I ndi an Penal Code Section 302/ 149-- Conmon obj ect - - Concurr ent
findings of fact--Vicarious liability of nenbers of an

unl awf ul assenbl y.

HEADNOTE
118 persons were prosecuted for participation in.a serious
riot. 5 accused were discharged by the Conmitting

Magi strate. The Additional Sessions Judge acquitted 61
accused and convicted 52 under section 147 and sentenced
them to 2 years’ rigorous inprisonnent.  The appellant was
held guilty under section 304(1) read with 149 and sentenced
to 5 years rigorous inprisonment,  under section  325/149
sentenced to 2 years rigorous inprisonnent and under section
323/ 149 sentenced to a nonth’s rigorous inprisonment.

The convicted persons and the State filed appeal s before the
Hi gh Court. Tile H gh Court convicted 14 persons including
the appellant and altered his conviction under section
304/1/149 into 302/149 for the murder of 3 persons  and
sentenced the appellant to |ife inprisonnent.

The Learned Counsel for the appellant before this Court
contended that the appellant did not participate in the
riot.

HELD : This Court is unable to disturb the ~concurrent
fi ndi ngs of the two courts below about appel l ant’ s
participation in the riot. The H gh Court however, was
wong in holding that the common object of the unlaw ul
assenbly was necessarily to cause deat h of three
i ndi vi dual s. In a case like the present there were two
factions; one of the oppressors and the other of the  opp-
ressed, and the intention of nenbers of the oppressed
faction could be initially, to denonstrate quite |awfully.
The circunstances showed that the appellant’s intention may
have been confined to joining a procession for purposes of
pr ot est. If it is doubtful that the common object of the
unl awful assenbly was to cause death, persons other than
those who actually commtted the acts resulting in death
could not be held vicariously liable for nurder. [464F-G
564H466D]

[The judgnment of the Hgh Court as far as appellant is
concerned was set aside and that of the Sessions Court
restored.] [446G
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JUDGVENT:

CRI M NAL APPELLATE JURI SDICTI ON: Crimnal Appeal No. 22 of
1971.

(Appeal by Special Leave fromthe Judgnent & Order dated the
30th March, 1970 of the Madhya Pradesh Hi gh Court in
Criminal appeal No. 536 of 1966).

P. P. Juneja for the appellant.

Ram Punjwani and H. S. Parihar, for the respondent.

The Judgrment of the Court was delivered by

BEG J. This is an appeal by special |eave by one out of 118
persons who were prosecuted for participation in a serious
riot on August 1, 1965, in village Ganiari, Tehsil Bilaspur
in the State of Madhya Pradesh, as a result of which severa
persons were attacked with sharp edged weapons and three of
them di.ed of wounds sustained by them Five accused persons
were discharged by the Commtting Magistrate. One hundred
and thirteen persons were jointly tried for various of fences
puni shabl'e under Sections 147, 148, 302, 307, 325 and 323
I ndian Penal Code. Charges were also alternatively framed
under Section

464

302/ 149, 307/149, 323/149 and 325/149 against all of them
An Additional Sessions’ Judge of Bilaspur ‘acquitted sixty
one accused persons And convicted fifty two persons. He
found all the convicted persons guilty under . Section 147
P.C. and sentenced themto two years rigorous ~ inprisonment.
We need only nention the other convictions of the appellant
before us. He was held guilty under Section 304(1)/149 |PC
and sentenced to five years rigorous inprisonment and under
Section 325/149 |1PC and sentenced to two years rigorous
i mprisonnent, and under Section 323/149 I'PC and sentenced to
a nonth’s rigorous inprisonment.

On appeal s by the convicted persons-as well as by the State
Government, the Hi gh Court, while convicting only /fourteen
persons, including the appellant, altered his conviction
under section 304(1) /149 IPC into three convictions ' under
Section 302/149 for the nurder of  three persons Badlu
Santu, Chhote Bhurwa, but it nmade the sentences of life
i mprisonnent concurrent for the three offences. [t main-
tained the other convictions and sentences passed by the
| ear ned Sessions’ Judge.

Learned Counsel for the appellant has tried to advance sone
,argunents to assail the conviction of the —appellant for
participation in rioting. But, we are not inpressed by any
of the criticisns | evel ed against six w tnesses relied upon
by the Trial Court as well as the High Court: Baliram PW1,
Ganesh Rao, PW2, Gangaram PW 3, Bade Bhurwa, PW4,  Kabra,
PW 5, and Lulwa, PW7. The unshaken evidence, <“of ' these
Wi t nesses had established that t he appel | ant had
participated in the riot, and chased the victins, and even
inflicted some mnor injuries on Baliram PW1. But, beyond
that, the participation of the appellant in the actual acts
of cutting the linbs of the three persons, who eventually
died of profuse bleeding, was not deposed to by any
prosecuti on witness.

Al t hough we are unable to disturb the concurrent finding of
the fact by the Trial Court and the H gh Court of the
participation of the appellant in the serious riot which
took place on 1-8-1965 in village Ganiari, we are also
unable to concur with the view of the High Court that, on
facts established, the common object of the unlawful assem
bly was necessarily to cause the death of the three
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i ndi viduals who, unfortunately, lost their lives as a result
of the out-burse of frenzy of ,an outraged nopb against
persons who, according to the |earned Session’ Judge, had
gi ven cause to the villagers to be seriously displeased with
their nefarious activities.
The | earned Sessions’ Judge, while convicting the appellant
under Section 304(1), had observed
"I aminclined to take a |l enient view of these
killings because the persons killed had becone
a nui sance to the village comunity and their
crimnal acts knew no bounds or rationality.
A tinme cones when even an orderly society
revolts finding no relief in the regular
course. Though such acts are not permssible
even in _such cases and cannot be encouraged
yet due discrimnation was not |ost sight of
by
4 65
the assail ants and severe penalty is thus not
called for in the present case.
W do not consider these reasons of the |earned Sessions
Judge, who had given themfor convicting the appellant
together with other accused persons under Section 304 (1)
/149 1PC and sentencing them to five years rigorous
i mprisonnent, to be at all sound or relevant in justifying a
convi ction under Section 304(1)/149 |PC
The | earned Sessions’ Judge had relied upon-Kapur Singh v.
State of Pepsu(l), to hold that, as injuries were inflicted
upon the linbs of the three men, who died of bleeding, but
infliction of injuries on vital parts of  the body was
del i berately avoi ded, an .intention of anybody to nurder was

not established. The | earned Session’s Judge appears to
have overl ooked the various clauses of Section 300 | PC. An
intention to kill is not required in every case. A

know edge that the natural and probable consequences of an
act would be death will suffice for a conviction under
Section 302 | PC

The question on which we entertain serious doubts, /after
exam ning the nature of the case and the rel evant evidence
on record is whether the killing of ‘any of the three men who
died was wthin the common object of the |arge -numnber of
persons who. took part in the riot in various ways in a
fairly w de-spread area. It my well be that those who
actually inflicted the injuries on the three nen who died
could be held liable for causing death in. a particularly
cruel manner. The( question, neverthel ess, renmai ns - whet her
each of the large nunber of other rioters in the village,
who took part in various ways in what appeared to be an
upsurge of resentment and hostility against a party three of
which Jlost their lives, shared the commobn object to kil
themor to do acts whose natural and probable results would
be their deaths.

A reference made to Chi kkarange Gowda & Ors. v. State of
Mysore(2), would show that each menber of a nob need not - be
necessarily be held Iiable for the actions of every other
nenber of that nob. It nmay be easier, in sone respects, to
prove a commpn object as a basis for a vicarious liability
under Section 149 IPC, than to establish a common intention
within the neaning of Section 34 IPC. Nevertheless, as was
pointed out by this Court 1in Chikkarange Gowda's case
(supra), the principle has been well recognised, since the
decision in 1873 in Queen v. Sabed Ali(3), that every
of fence which may be committed by a nmenber of an unlawfu
assenbly will not be necessarily ascribed to or vicariously
fastened upon every other nenber of that assenmbly by using
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Section 149 IPC. The likelihood of causing of death by the
nature of the actions of the nmenbers of the assenbly nust be
shown to be within the know edge of a nenmber who is to be
made vicariously liable for a death. Such know edge may be
inferred fromthe nature of the actions conmitted by others
in an unlawful assenbly which the menber held vicariously
liable continues to associate hinself with despite these
actions seen by himor known to him

In a case such as the one before us, in which there were two
factions in a village, one of the oppressors and the other
of the oppressed,

(1) AIR 1956 S.C. 654. (2) AIR 1956 S.C. 731
(3) 20 sut. WR (Cr.) 5 (A.

466

smarting wunder the pain of \injuries inflicted by their

oppressors, the intention of a menber of an assenbly could
be initially quite lawful. H.s object my not go beyond
joining  a procession for purposes of protest. W are
convi nced, on-the evidence on record, that the participation
of the ‘appellant before us went beyond, exhibiting a nmere
intention to protest. [t not only enbraced know edge of
likelihood of hurt of sone kind to nmenbers of the party
attacked, but it included an attack by the appellant on
Baliram PW 1. The nature of that attack was, however,
relatively mld. At nost, fromthe, concerted action of so
nmany nen a nenber of the unlawful assenbly, on the facts and
circunstances of | the case before us, could be reasonably
held to be aware that grievous hurt would result.

After exam ni ng all the evidence rel ating to t he
participation of the appellant-and others in‘the riot we are
left in grave doubt whether the assenbly had a commobn obj ect
of killing any one at all,’” even if such was really the
object of any particular nmenber or nmenbers of the unlawfu

assenbly. It may be that those who cut the Iinbs of men who
lost their lives due to bleeding could reasonably be held
liable for murder. But, it seenms to be unlikely that each
nmenber, considering the nature of ‘the riot and the different
acts of different nmenbers of the riotous assenbly, 'had’ such
an object. This was exactly the view adopted by this  Court
i n Chi kkarange Gowda’ s case (supra).

As we are doubtful whether the appellant could be held
guilty of participation in an unlawful assenbly which  had
the comon object of killing or even nmaimng the three nen
who lost their lives, we think that the appellant could not
be convicted under Section 302/149 IPC. W alsothink  that
the | earned Sessions’ Judge was in error in holdingthat the
appel l ant coul d be convicted under Section 304 (1) /149 |PC

For a conviction under Section 304(1) IPC., it has to be
shown that the case of the convicted person falls within one
of the five Exceptions found in Section 300 |PC I't is
obvious that the case of the appellant does not fall ' under

any of these Exceptions. |If it is doubtful whether the
conmon object of the wunlawful assenbly joined by the
appel l ant was to commit any acts which were either intended
to cause death, or, fromwhich know edge of I|ikelihood  of
death could be inferred, we think that persons other than
those who actually conmitted the acts resulting in death
could not be held vicariously l|iable for nurder.

The result is that we allow this appeal to the extent that
we set aside the convictions and sentences of the appell ant
under Section 302/149 IPC. W nmintained his convictions
and sentences under Section 147, 323/149 and 325/149 |PC
Subject to the nmodification indicated here this, appeal is
di smi ssed. We, understand that the appellant has already
undergone inprisonment |onger than the |ongest one inposed
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for the convictions sustained by us.
that he be released forthwith unless wanted in sone

connecti on.
P. H. P.
467

Appeal

al | oned.

We therefore,

di rect
ot her




