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ACT:

Indian Evi dence Act, ss. 123 and 162--Scope of.

HEADNOTE

Section 123 of the Evidence Act states that no one shall be
permtted to give any evidence derived from unpublished
official records relating to any affair of State except with
the permission of the Oficer at the Head of the Departnent
concerned who shall give or wthhold such perm ssion‘as he
thinks fit. Section 162 provides that when a W tness brings
to Court a docunent in pursuance, of summons and then raises
an objection to its production or adm ssibility the Court
has to determne the validity of the objection to the
production or admissibility and for so doing the Court ~can
i nspect the docunment except in the cage of-a docunment re-
lating to the affairs of State or take such other —evidence
as may be necessary to determine its admssibility.

In connection with his election petition the respondent made
an application before the H gh Court for sumoning the
Secretary, CGeneral Administration and Chief Secretary of the
State Governnment and the head clerk of the office- of the
Superintendent of Police of the District for the production
of the Blue Book entitled "rules and instructions for the
protection of the Prime Mnister when on tour or -in.
travel ", and certain other correspondence exchanged between
the Government of India and the State Government in that
connection. The Home Secretary deputed one of his officers
to go to the court alongwith the docunments but with clear
instructions that he should claimprivilege in respect of
those docunents under s. 123 of Evidence Act. No affidavit
of the Mnister concerned or the Head of the Departnent was,
however, filed, at that time. In the course of exam nation
the witness clainmed privilege in respect of the docunents.
The el ection petitioner thereupon contended that the Head of
the Department had not filed an affidavit claimng privil ege
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and that the docunents did not relate to the affairs of the
State. The docunents in respect of which privilege was

claimed were seated and kept in the custody of the Court.
Wen the nmatter cane up for hearing, however, the Hone
Secretary to the State Governnent, filed an affidavit
claimng privilege for the docunents. |In respect of the
docunents summmoned fromthe office of the Superintendent of
Police an affidavit claimng privilege under s. 123 of the
Evi dence Act was filed by the Superintendent of Police.

The High Court held that (i) under s. 123 of the Evidence
Act the Mnister or the, Head of the Departnent concerned
must file an affidavit in the first instance and since no
such affidavit had been filed in the first instance the
privilege was lost and the affidavit filed later claimng
privilege was of no avail, (ii) that it would decide the
guestion of privilege only when permission to produce a
docunment had been withhel'd under s. 123; (iii) that the Bl ue
Book in respect of which privilege was clained was not an
unpubl i shed official record relating to the affairs of the
State because the Union Governnent had referred to a portion
of it inoneof its affidavits and a nmenber of Parliament
had referred to a particular rule of the Blue Book in
Parliament; (iv) that no reasons were given why t he
di scl osure of the docunments would be against public
interest; and (v) that it had power to inspect the docunents
in respect of which privilege was cl ai ned.

Allowi ng the appeal to this Court, (per A N- Ray, CJ., A
Al agiriswam, R .S, Sarkaria and N~ L. Untwalia, JJ) :

HELD : The foundation of the |aw behind ss. 123 and 162 of
the Evidence Act is the sane as in English Law. It is that
infjury to public interest is the reason for the exclusion
from disclosure of documents whose contents, if disclosed,
woul d injure public and national interest. ~Public ‘interest
whi ch denmands that evidence be

23SC 75

334

withheld is to be weighed against (the public interest in the
adm nistration of justice that courts should ‘have the
fullest possible access to all relevant materials. When
public interest outweighs the latter, the evidence cannot be
admtted. The Court will proprio motu exclude evidence, the
production of which is contrary to public interest. It is
in public i nterest t hat confidentiality shall be
saf eguarded. Confidentiality is not a head of privilege. it
is not that the contents contain material which it would be
damagi ng to the national interest to divulge but rather that
the documents would be of a class which demand protection

[ 348E- H|

Evidence is adm ssible and should be received by the  Court
to which it is tendered unless there is a |legal reason for
its rejection. Admi ssibility presupposes rel evancy.
Admissibility also denotes the absence of any applicable
rul e of exclusion. Facts should not be received in evidence
unl ess they are both rel evant and adm ssible. The principa

rul es of exclusion under which evi dence becones inadm ssible
are two fold : (1) Evidence of relevant facts is
i nadm ssible when its reception offends against public
policy or a particular rule of law. A party is sonetines
estopped fromproving facts and these facts are therefore
i nadm ssible; (2) Relevant facts are, subject to recognised
exceptions, inadm ssible unless they are proved by the best
or the prescribed evidence. Secrets of State. State
papers, confidential official docunments and communications
between the CGovernnent and its officers or between such
officers are privileged fromproduction on the ground of
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public policy or as being detrinental to the public interest
or service. [343H 344A-C]

Conway Vv. Rimmer & Anr. [1968] 1 AER 874 & [1968] A C
910; Duncan v. Canmmell Laird & Co. [1942] A.C. 642and Rogers
v. Honme Secretary [1973] A.C. 388, referred to.

(1) It is nowthe well settled practice in our country that
an objection is raised by an affidavit affirnmed by the Head
of the Departnment. The Court may also require a Mnister to
affirm an affidavit. Where no affidavit was filed, an
affidavit could be directed to be filed later on. [349B]

(2) It is for the Court to decide whether the affidavit 1is
clear in regard to objection about the nature of docunents.

The Court can direct further affidavit in that behal f. | f
the Court is satisfied with the affidavits, the Court wll
refuse disclosure. |If the Court, in spite of the affidavit,

wi shes to inspect the docunent the Court may do so. [ 349F]
Grosvenor Hotel, London [1963] 3 AAE. R 426, referred to.

(3) In the present case it cannot be said that the Blue
Book is a published docunment. ~Any publication of parts of
the Bl ue Book whi-ch may be described as an i nnocuous part of
the document wi'll not render the entire document a published
docunent. [ 349H

(4) In the instant case it is apparent that the affidavit
affirmed by the Chief Secretary is an affidavit objecting to
the production of 'the docunments. The oral evidence of the
witness as well as the aforesaid affidavit shows that
obj ection was taken at the first instance. [349D

(5) If the Court is satisfied with the affidavit evidence
that the docunment should be protected in public interest

from production the matter ends there. |If the Court would
yet like to satisfy itself, the Court nmmy see the ‘docunent.
oj ection as to production as well as admissibility

contenplated in s. 162 of the Evidence Act is decided by the
Court in the enquiry. [349B-(

State of Punjab v. Sodhi Sukhdev-Singh [1961] 2 S.C R | 371

fol | oned.

Per Mathew, J. (Concurring)

1(a) The foundation of the so called privilege is'that the
informati on cannot be disclosed without injury to ‘public
interest and not that the docunent is confidential or
official, which alone is no reason for its non-production

[ 353C- D]

Asiatic Petroleum Conpany Ltd. v. Anglo Persian O Co.
[1916] 1 K. B. 822 at 830; Conway v. Rimmer [1968] 1 All,
E.R 874 at 899 and Duncan v. Cammel| Lavid & Co. [1942]
A .C. 624, referred to.

335
(b) A privilege normally belongs to the parties and can be
wai ved. But where a fact is excluded from evidence by

consi derations of public policy, there is no power to /waive
in the parties. [353F-(

Murlidhar Agarwal v. State of U P. [1974] 2 S.C.C. 472 at
483, referred to.

In the instant case the nmere fact that the wi tness brought
the docunments to Court in pursuance to the summons and did
not file a proper affidavit would not nean that the right to
obj ect to any evidence derived froman unpublished officia

record relating to affairs of State had been for ever waived
and as no affidavit had been filed it mght be that a
legitimate i nference could be made that the Mnister or the
Head of the Departnent concerned permtted the production of
the docunment or evidence being given derived from it, if
there was no other circunstance. |If the statenent made by
the witness that the document was a secret one and that he
had no been perntted by the Head of the Departnent to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 30

produce it, was not really an objection to the production of
the docunent which could be taken cogni zance of by the Court
under s. 162 of the Evidence Act, it was an intimation to
the Court that the Head of the Departnent had not permitted
the production of the docunent in Court or evidence derived
from it being given. \Whatever else the statenent m ght
indicate, it does not indicate that the Head of the
Departnent had pernmitted the production or disclosure of the
document . [ 355D F]

(2) Section 123 enjoins upon the Court the duty to see that
no one is permtted to give any evidence derived from
unpubl i shed official records relating to affairs of State
unless permtted by the officer at the Head of the
Depart ment . The Court therefore, had a duty not to permt
evi dence derived froma secret docunment being given. Before
the argunents were finally concluded and before the Court
decided the question the Head of the Departrment filed an
affidavit  objecting to the production of the docunent and
stating that the docunent in question related to secret
affairs. ‘of "State, and the Court-should have considered the
validity of that objectionunder's. 162 of the Evidence Act.
[ 355G A; 356A- B]

Cronmpton Ltd. v. Custom & Excise Conmrs. [1972] 2 QB. 102
at 134 and Conway v. Rinmar & Anr. [1968] A.C. 910, referred

to.

(3) There is no substance in the argunent that since the
Bl ue Book had been published in parts, it nust be deemed to
have been published as a whole, and, therefore, the docunent
could not Dbe regarded as an unpublished official record
relating to affairs of, State. If some parts of the
docunent which are innocuous have been published;, it does
not follow that the whole docunent has been published.
Since the H gh Court did not inspect the Blue Book, the
statement by the Court that the materials contained in the
file produced by the Superintendent of Police were taken
fromthe Blue Book was not warranted. [362B-C, E]

(4) The nere |label given to a docunent by the executive is
not concl usive in respect of ~ the question whether it
relates to affairs of State or not.. If the disclosure of
the contents of the docunent would not ~danmage public
interest the executive cannot |abel it in such a manner _as
to bring it within the class of docunments which are nornally
entitled to protection. [362E-F]

5(a) It is difficult to see how the Court can find, without
conducting an enquiry as regards the possible effect of the
di scl osure of the docunment upon public interest, that a
docunent is one relating to affairs of State as, ex
hypot hesi s, a document can relate to affairs of State only
if its disclosure will injure public interest. But in cases
where the docurments do not bel ong to the noxious class and
yet their disclosure would be injurious to public “interest,
the inquiry to be conducted under s. 162 is an enquiry into
the wvalidity of the objection that the document is an un-
published official record relating to affairs of State and.
therefore, permssion to give evidence derived from it is
declined. [357H, 358A- B

(b) Section 162 visualises an inquiry into that objection
and enpowers the Court to take evidence for decidi ng whether
the objection is wvalid. The Court, therefore, has to
consider two things : (i) whether the docunment relates to
secret affairs of State; and (ii) whether the refusal to
permt evidence derived fromit being given was in the
public interest. [358C

336

(c) Even though the Head of the Department refused to grant
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perm ssion, it was open to the Court to go into the question
after examning the docurment and find out whether, the
di scl osure of the document would be injurious to public
interest and the expression "as be thinks fit" in the latter
part of s. 123 need not deter the Court from deciding the
guestion afresh as s. 162 authorities the Court to determ ne
the validity of the objection finally. [358F]

State of Punjab v. Sodhi Sukhdev Singh [1961] 2 SS.CR 371

fol | owed.

(d) Wen a question of national security is involved the
Court may not be the proper forumto weigh the matter and
that is the reason why a Mnister’s certificate is taken as
concl usi ve. As the executive is solely responsible for
nati onal security, including foreign relations, no other
organ could judge so well of such nmatters. Ther ef or e,
docunents in relation tothese natters night fall into a
cl ass which per se mght require protection. [359B-C

(e) But the executive is not the organ solely responsible
for public interest. There are other elenents. One such
el enment i's the adm nistration of justice. The claimof the
executive to exclude evidence is nore likely to operate to
subserve a partial interest, viewed exclusively from a
narrow departmental angle.~ It is inpossible for it to see
or give equal weight to another matter, namely, that justice
should be done and seen to be done. Wen there are nore
aspects of public interest to be considered the Court wll,
with reference to the pending litigation, be in a better
position to decide where the weight of public interest

predom nates. It seens reasonable to assune that a Court is
better qualified than the Mnister to nmeasure the .inportance
of the public interest in the case before it. Once con-

siderations of national security are |eft out. there are few
matters of _public interest which cannot safely be discussed
in public. [139C-D;, F-Q

Arguments for the Appellant

The principle behind s. 123 is the overriding and paranount
character of public interest and injury to public /interest
is the sole foundation of the section. |n cases where the
docunent in question obviously relates to affairs of © State
it is the duty of the Court to prevent the production and
admi ssion of the docunment in evidence suo notu to - safeguard
public interest Matters of State referred to in the second
clause of s. 162 are identical wth affairs of  State
nentioned in s. 123. An objection against the production of
document should be raised in the formof an affidavit by the
M nister or the Secretary. Wen an affidavit was nade by
the Secretary, the Court may, in a proper case, require the
affidavit of the Mnister. |If the affidavit is found
unsatisfactory a further affidavit may be called, and in a
proper case the person naking the affidavit should be
sunmmoned to face an examination to the rel evant point. Here
too this Court did not consider that any party can raise the
objection and it is the duty of the Court to act suo noru in
cases where the documents in question obviously relate to
affairs of State. Therefore, the Court cannot hold  an
inquiry into the possible injury to public interest. That
is a matter for the authority to decide. But the Court is
bound to hold a prelimnary enquiry and determne the
validity of the objections which necessarily involves an
inquiry into the question as to whether the evidence rel ates

to an affair of State under s. 123. In this inquiry the
Court has to determine the character and class of the
document . The provisions of s. 162 make a departure from

English law in one material particular and that is the
authority given to the Court to hold a prelimnary enquiry
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into the character of the docunent. Under s. 162 of the
Evi dence Act the Court has the overriding power to disallow
a claimof privilege raised by the State in respect of an
unpubl i shed docunment pertaining to matters of State, but in
its discretion the Court will exercise its power only in
exceptional circunstances when public interest demands, that
is, when the public interest served by the disclosure
clearly outwei ghs that served by the nondisclosure. |In this
case the Chief Secretary filed an affidavit whereas the
M ni ster woul d have done it. This claimof privilege is not
rej ected on account of this procedural defect.

Arguments for the Respondent

in the present case the affidavit was not filed at the
relevant time, nor is it clear that the Secretary or the
M ni ster of the Departnent concerned ever applied their mnd
at the relevant tinme.~ The Supreme Court in Sukhdeo Singh’s
case held that

337

the objectionto the production or adm ssibility of document
of which ‘privilege is clainmed, should be taken by hinself by
means of - an-affidavit. Section 162 of the Evidence Act
indicates that the objection should be filed on the date
which is fixed for the production of docunent so that the
Court nmay decide ‘the validity of such objection. Such
obj ection nmust be by, neans of an affidavit. In A mar Chand
Butail v. Union of India the Supreme Court held that as the
affidavit was not filed, no privilege could be clained.
This Court also | ooked to the docunent and on nerits it was
held that the docunent was not~ such docunent whose,
di scl osure was not in the public interest. ~On that ground
also, the <claim for privilege was disall owed. In the
present case the question does not arise as the sunmons was
i ssued to the Head of the Departnment who was asked to appear
in person or through some other officer authorised by him
for the purpose of giving-evidence and for pr oduci ng
docunents. The Head of the Departnment was, therefore, under
obligation to conply with the summons of the Court and to
file his affidavit if he wanted to claim privilege. The
H gh Court was right in drawi ng inference fromnon-filing of
the affidavit of the. Head of the Departnment that no
privilege was clained. The Court has a right to look to the
docunent itself and take a decision as to whether the
docunent concerned was such which at all related to any
affairs of the State. The Court has the power of having a
judicial review over the opinion of the Head of the
Depar t ment .

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1596 of

1974.

Appeal by Special Leave fromthe Judgment and Order  dated
the 20th March, 1974 of the Al ahabad H gh Court in Election
Petition No. 5 of 1971

Niren De, Attorney CGeneral of India, B. D. Agarwala, and O.
P. Rana, for the appellant.

Shanti Bhushan and J. P. CGoyal, for respondent no. 1.
Yogeshwar Prasad, S. K Bagga and S. P. Bagga for respondent
no. 2.

The Judgnent of A N Ray, CJ., A Aagiriswam, R S
Sarkaria and N. L. Untwalia, JJ, was delivered by A N Ray,
CJ. K K Mithew, J. gave his separate Opinion

RAY, C. J.-This is an appeal by special Ieave from the
j udgrment dated 20 March, 1974 of the | earned Single Judge of
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the Hi gh Court at All ahabad, holding that no privilege can
be clainmed by the Governnment of Utar Pradesh under section
123 of the Evidence Act in respect of what is described for
the sake of brevity to be the Blue Book summned from the
CGovernment of Uttar Pradesh and certain documents sunmoned
from the Superintendent of Police, Rae Bareli, Uttar
Pradesh.

Shri Raj Narain, the petitioner in Eelection Petition No. 5
of 1971. in the Hi gh Court of Allahabad, nade an application
on 27 July, 1973 for summoning certain witnesses along wth
docunents nmentioned in the application. The summbns was
inter alia for the following witnesses along with follow ng
docunent s

First the Secretary, General Adnministration, State of Utar
Pradesh Lucknow or any officer authorised by him was
summoned to produce - inter alia (a) circulars received from
the Home Mnistry and the Defence Mnistry of the Union
Gover nnent, regardi ng the security and

338

tour arrangenents of Shrimati Indira Nehru Gandhi, ’'the
respondent _in Election Petition for the tour programes of
Rae Bareli District on-1, 24-and 25 February., 1971 or any
gener al order for ~security arrangenment; and (b) Al
correspondence between " the State Governnent and the
Governnent of India and between the Chief Mnister and the
Prime M nister regarding Police arrangenent for neeting of
the Prine Mnister by State CGovernnent and- in regard to
their expenses.

(a) Second, the Chief Secretary,: Governnent of Utar
Pradesh, Lucknow was al so sunmoned along with inter alia the
docunents, nanely, circulars received fromthe Home Mnistry
and Defence Mnistry of the Union Governnent regarding the
security and tour arrangenents of _Shrimati |Indira Nehru
Gandhi for the tour programres of Rae Bareli District for 1
24 and 25 February, 1971; (b) All' correspondence between the
State CGovernnent and the Governnent of |ndia and between the
Chief Mnister and the Prine ‘Mnister, regarding the
arrangenent of Police for the arrangenent of neeting for the
Prime Mnister by State Governnent and in regard to their
expenses.

Third, the Head O erk of the office of the Superintendent of
Police of District Rae Bareli was sunmoned along with inter
alia the following (a) all docunents relating to the tour
program of Shkimati Indira Nehru Gandhi of District “Rae
Bareli for 1 and 25 February, 1971; (b) all the docunents
relating to arrangenent of Police and other security
neasures adopted by the Police and all docurments relating to
expenses incurred on the Police personnel, arrangenents of
the Police, arrangenents for constructions of Rostrum
fixation of |oudspeakers and other arrangenents through
Superi ntendent of Police, District Rae Bareli

On 3 Septenber, 1973 the sumpns was issued to the
Secretary, Ceneral Administration. The sumons was endorsed
to the Confidential Departnent by the General Departnment - on
3 Septenber, 1973 as will appear from paragraph 5 of the
affidavit of R K Kaul, Comm ssioner and Secretary in-
char ge. On 5 Septenber, 1973 there was an application by
the Chief Standing Counsel on behalf of the Chief Secretary,
Uttar Pradesh, Lucknow for clarification to the effect that
the Chief Secretary is not personally required to appear
pursuant to the summobns. The | earned Judge nade an order on
that day that the Chief Secretary need not personally attend
and that the papers night be sent through some officer. On
6 Sept enber , 1973 S. S Saxena, Under Secretary,
Confidential Departnent, was deputed by R K. Kaul, Home
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Secretary as well as Secretary, Confidential Departnent, to
go to the Hgh Court with the docunents summoned and to
claim privilege. This will appear fromthe application of
S. S. Saxena dated 19 Septenber, 1973.

In paragraph 4 of the said application it is stated that in
conpliance wth the sumons issued by the High Court the
Honme Secretary deputed the applicant Saxena to go to the
Court with the documents sumoned with «clear instructions
that privilege is to be clainmed under section 123 of the
Evi dence Act in regard to the docunents, nanely, the Bookl et
i ssued by the CGovernnment of India containing Rules and

339

Instructions for the protection of the Prune Mnister when
on tour and in travel, and the correspondence exchanged
bet ween the two Governnents and between the Chief Mnister,
UP. and the Primer Mnister in regard to the Police
arrangenents for the neetings of the Prime Mnister.

Saxena was examined by the Hi gh Court on 10 Septenber, 1973.
On 10 Septenmber, 1973 there was an application on behalf of
the Election Petitioner that the claim of privilege by

Saxena evidence be rejected. “In the application it is
stated that during the course of his statenent Saxena
admtted that certain instructions were. issued by the

Central Governnent for the arrangenent of Prine Mnister’s
tour which are secret and hence he is not in a position to
file those docunents. The witness clained privilege in
respect of that docunment. It is stated by the election
petitioner that no affidavit claimng privilege has been
filed by the Head of ‘the Departnent and that the docunments
do not relate to the affairs of the State.

On 11 Septenber, 1973 there was an order as follows. The
application of the election petitioner for rejection of the

claim for privilege be put up for disposal. The argunents
m ght take sone tine and therefore the papers shoul d be |eft
by Saxena in a sealed cover in the Court. In case the

obj ection would be sustained, the witness Saxena. would be
informed to take back the seal ed cover.

On 12 Septenber, 1973 an application was filed by Ram  Sewak
Lal Sinha on an affidavit that the Superintendent of Police.
Rae Bareli <claimed privilege under-section 123  of the
Evi dence- Act. The w tness was di scharged. On behal f of the
election petitioner it was said that an objection would be
filed to make a request that the Superintendent of Police,
Rae Bareli be produced before the Court for cross exam -
nation. The election petitioner filed the objection to the
affidavit claimng privilege by the Superintendent of
Police, Rae Bareli.

On 13 Septenmber, 1973 the |earned Judge ordered  that
argunents on the question of privilege would be heard on
19 Septenber, 1973. S. S. Saxena filed an application
supported by an affidavit of R K Kaul. The deponent R K
Kaul in his affidavit affirnmed on 19 Septenber, 1973 'stated
that the docunents sunmoned are unpublished official records
relating to affairs of the State and their disclosure wll
be prejudicial to public interest for the reasons set —out
therein. The secrecy of security arrangenment was one of the
reasons nentioned. Another reason was that arrangements of
the security of the Prine Mnister, the naintenance of
public order and | aw and order on the occasion of the visits
of the Prime Mnister are essentially in nature such that to
nmake them public would frustrate the object intended to be
served by these Rules and Instructions.

On 20 Septenber 1973 the case was listed for argunments for
deci di ng prelimnary issues and on the guestion of
privilege. on 20 Septenber, 1973 an objection was nmade that
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the Chief Standing Counsel had no locus standi to file an
objection claining privilege. on 21 Septenber, 1973 the
argunents in the matter of privilege were heard. On 24
Sept enber, 1973 further argunents on the question of
340
privilege were adjourned wuntil 29 Cctober, 1973. 23
Cctober, 1973 was holiday. On 30 Cctober, 1973 argunents
were not concl uded. On 30 Cctober, 1973 the Advocate
CGeneral appeared and nade a statenment regarding the Blue
Book to the effect that the witness Saxena was authorised by
the Head of the Departnent R K Kaul, Home Secretary to
bring the Blue Book to the Court and the documents summoned
by the Court and the Head of the Departnent did not permt
Saxena to file the sanme.  The witness was permtted to show
to the Court if the Court so needed. Further argunments on
the question of privilege were heard on 12, 13 and 14 days
of March, 1974 The judgnment was delivered on 20 March, 1974.
The | earned Judge on 20 March, 1974 made an order as foll ows
"No privilege can be claimed in respect of
three sets of paper allowed to be produced.
The three sets of papers are as foll ows. The
first set consists of the Blue Book, viz., the
circulars regarding the security arrangenents
of the tour programe of Shrimati Indira Nehru
Gandhi and instructions 'received from the
Governnent of India and the Prime Mnister’s
Secretariat on the basis of which Police
arrangenent for constructions  of Rost rum
fixation of l'oudspeakers and ot her
arrangenents were made, and the correspondence
bet ween the State Governnent & the - Gover nnment
of India regarding the police arrangenents for
the neetings of the Prinme Mnister. The
second set also relates to circulars regarding
security and ‘tour arrangements of Shrimati
I ndi ra Nehru Gandhi for the tour programme of
Rae Bareli and correspondence regarding the
arrangenent of police for the neetings of the
Prime Mnister. The third set sunmoned from
t he Head Cerk of the Ofice of t he
Superintendent of Police relates tothe sane:"
The |learned Judge expressed the followng view Under
section 123 of the Evidence Act the Mnister or the head of
the departnment concerned nust file an affidavit at the first
i nstance. No such affidavit was filed at the first
i nstance. The Court cannot exercise duty under section 123
of the Evidence Act suo notu. The court can function only

after a privilege has been claimed by affidavit. It is only
when perm ssion has been withheld under section 123 of  the
Evidence Act that the Court will decide. Saxena in his

evidence did not claim privilege even after “the Law
Department noted in the file that privilege should be
claimed Saxena was allowed to bring the Blue Book without
being sealed in a cover. The head of the departnment should
have sent the Bl ue Book under seal ed cover along wth _an
application and an affidavit to the effect that ©privilege
was being claimed. No privilege was clained at the first
i nstance.

The | earned Judge further held as follows. The Blue Book is
not an unpublished official record within the neaning of
section 123 of the Evidence Act because Rule 71(6) of the
Blue Book was quoted by a Menber of Parlianent. The
Mnister did not object or deny they correctness of ’'the
gquotation. Rule 71(6) of the Blue Book has been
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filed in the election petition by the respondent to the
election petition Extracts of Rule 71(6) of the Blue Book
were filed by the Union Government in a wit proceeding. |If
a portion of the Blue Book had been disclosed, it was not an
unpubl i shed official record. The respondent to the el ection
petition hid no right to file even a portion of the Blue
Book in support of her defence. When a portion of the Blue
Book had been used by her in her defence it cannot be said
that the Blue Book had not been adnitted in evidence.
Unl ess the Blue Book is shown to the election petitioner he
cannot show the correctness or otherw se of the said portion
of the Blue Book and cannot effectively cross-examne the
wi tnesses or respondent to the election petition. Even if
it be assuned that the Bl ue Book has not been adnitted in
evidence and Kaul's affidavit could be taken into consi-
deration, the Blue Book-is not an unpublished officia
record.

Wth regard to docunents summoned from the Superintendent of
Police the Hi gh Court said that because these owe their
existence to the Blue Book which is not a privileged
document —and the Superintendent of Police did not give any
reason why the disclosure of the documents woul d be against
public i nterest, the docunent s summoned from the
Superintendent of Police cannot be ©privilege docunments
ei t her.

The High Court further said that in view of the decisions.
of this Court in State of Punjab v. Sodhi Sukhdev Singh(1);
Amar Chand Butail 'v. Union of India(2) and the English
decision in Conway v. Rimer & Anr. (3) the Court has. power
to inspect the document regarding which privilege is
cl ai med. But because the Blue Book is not an- unpublished
official record, there is no necessity to inspect the Blue
Book.

The English decisions in Duncan v. Canmell Laird & | Co.(4);
Conway v. Rimer & Anr. (supra); and Rogers v. Hone
Secretary(5) surveyed the earlier law on the rule of
exclusion of docunments from production on the ground of
public policy or as being detrinental to the public interest
or service. In the Cammell Laired case (supra) t he
respondent objected to produce certain docunments referred to
in the Treasury Solicitors letter directing the respondent
not to produce the docunents. It was stated that if the
letter was not accepted as sufficient to found a claim for
privilege the First Lord of Admrality would nake  an
affidavit. He did swear an affidavit. On summons for
i nspection of the documents it was held that it is not
uncomon in nmodern practice for the Mnister’'s objection to
be conveyed to the Court at any rate in the first instance
by an official of the departnent who produces a certificate
which the Mnister has signed stating what is necessary. |If
the Court is not satisfied by this nethod the Court cart
request the Mnister’s personal attendance.

(1) (1961] 2 S.C R 371. (2) AI.R 1964 S.C., 1658
(3) [1968] 1 AER 874 : [1968] A C 910.

(5) [1973] AC 388.

(4) [1942] A C 642.
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Grosvenor Hotel, London(1) group of cases turned on an order
for nmutual discovery of docunents and an affidavit of the
respondent, the British Railway Board, objecting to produce
certain docunents. The applicant challenged that t he
obj ection of the respondent to produce the docunent was not
properly nade. The applicant asked for |eave to cross-
exam ne the Mnister. The Mnister was ordered to swear a
further affidavit. That order of the |earned-Chanber Judge
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was challenged in appeal. The Court of Appeal refused to
interfere with the discretion exercised by the Chanber
Judge. The Mnister filed a further affidavit. That
affidavit was again challenged before the |earned Chanber
Judge as not being in conpliance with, the order. It was,

held that the affidavit was in conpliance with the order

The | earned Judge held that Crown privilege is not nmerely a
procedural matter and it nay be enforced by the courts in
the interest of the State without the intervention of the

executive, though normally the executive clainms it. The
matter was taken up to the Court of Appeal, which held the
order of the Chanmber Judge. It was observed that the nature

of prejudice to the public interest should be specified in
the Mnister’'s affidavit except in case where the prejudice
is so obvious that it would be unnecessary to state it.

in the Camell Laird case (supra) the House of Lords said
that docunments are excluded from production if the public
interest requires that they should be withheld. Two tests
wer e propounded for-such exclusion. The first is in regard
to the contents of the particular docunment. The second is
the fact _that the docunent belongs to a class which on
grounds of public interest nust as a class be withheld from
production. This statenent-of law in the Canmell Laird case
(supra) was examined in Conway v. Rimer & Anr. |In Conway
v. Rnmer & Anr, (supra) it was held that although an
objection validly taken to production on the ground that
this would be injurious to the publicinterest is conclusive
it is inmportant to remenber that the decision ruling out
such docunent is the decision of the Judge. The reference
to ’'class’ docunents.in the Cammell Laird case (supra) was
said in Conway v. R mrer & Anr. (supra) to be, obiter. The
Mnister’'s claim of privilege in the Camrell Laird case
(supra) was at a tinme of total war when the slightest escape
to the public of the nost innocent details of the | atest
desi gn of submarine founders m ght be a source of danger to
the State.

In Conway v. Rinmrer & Anr. (supra) the test propounded in
Asiatic Petroleum Co. Ltd. v. Anglo Persian O 1 Co. Ltd.(2)
was adopted that the information cannot be di scl osed without
injury to the public interest and- not that the docunments
are confidential or official. Wth regard to -particular
class of docunments for which privilege was claimed it was
said that the Court would weigh in the balance on the one
side the public interest to be protected and on the other
the interest of the subject who wanted production of sone
(1) (1963) 3 A E R 426: (1964) 1 AER92 :(1964) 2 AE R
674 and (1964) 3 A E R 354.

(2) [1916] 1 K B 830.
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docunents which he believed woul d support his own or  defeat
his adversary’'s case. Both were said in Conway v. R mrer &
Anr. case (supra) to be matters of public interest.

In this background it was held in Conway v. Rinmer & Anr.
(supra) that a claimmde by a Mnister on the basis that
the disclosure of the contents would be prejudicial to the
public interest nmust receive the greatest weight; but even
here the Mnister should go as far as he properly can
wi thout prejudicing the public interest in saying why the
contents require protection. In Conway v. Rmer & Anr.
(supra) it was said "in such cases it would be rare indeed
for the court to overrule the Mnister but it has the |ega
power to do so, first inspecting the docunment itself and
then ordering its production". As to the "class" cases it
was said in Conway v. Rimrer & Anr. (supra) that sone
docunents by their Very nature fall into a class which
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requires protection. These are Cabinet papers, Foreign
Ofice dispatches, the security of the State, high |eve

i nterdepartnmental minutes and correspondence and docunents
pertaining to the general admnistration of the naval,
mlitary and air force services. Such docunents would be
the subject of privilege by reason of their contents and
also by their "class’. No catalog can be conpiled for the
"class’ cases. The reason is that it wuld be wong and
inimcal to the functioning of the public service if the
public were to learn of these high Ilevel conmunications,
however innocent of prejudice to the State the actua

comments of any particul ar docunent mi ght be,

In Rogers v. Homer Secretary (supra) w tnesses were summoned
to give evidence and to produce certain docunents. The Hone
Secretary gave a certificate objecting to the production of
docunents. There was an application for certiorari to quash
the summons issued to the witnesses. On behalf of the Hone
Secretary it was argued that the Court could of its own
notion stop -evidence being given for docunents to be
produced.. The Court said that the real question was whet her
the public interest would require that the docunents should
not be produced. The Mnister is an appropriate person to
assert public interest. The public interest which demands
that the evidence be withheld has to be wei ghed agai nst the
public interest in/the admnistration of justice that courts
should have the fullest possible access to all relevant
material. Once the public interest is found to demand that
the evi dence should be w thheld then the evidence cannot be
admi tted. In proper cases the Court will exclude evidence
the production of which, it sees is contrary to public
interest. In short, the positionin lawin an--"is that it
is ultimately for the court to decide whether or not it is
in the public interest that the docunment should be

di scl osed. An affidavit is necessary.  Courts have sone
tinmes held certain class of documents and information to be
entitled in the public interest to be i mune from

di scl osure.

Evi dence is adm ssible and should be received by the / Court
to which it is tendered unless there is a |legal reason for
its rejection. Admissibility presupposes rel evancy.
Admi ssibility also denotes the absence of any -applicable
rul e of exclusion. Facts should not be received in evidence
unl ess they are both rel evant and adm ssi bl e.
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The principal rules of exclusion under- which evidence
becones inadmissible are two-fold. First, evidence of
relevant facts is inadm ssible when its reception offends
against public policy or a particular rule of (I|aw Sone

matters are privileged fromdisclosure. A party is  sone-
times estopped from proving facts and these facts are
therefore inadm ssible. The exclusion of evidence of
opi nion and of extrinsic evidence of the contents of sone
docunents is again a rule of law. Second, relevant facts
are, subject to recognised exceptions inadmssible unless
they are proved by the best or the prescribed evidence.

A witness, though conpetent generally to give evidence, my
in certain cases claimprivilege as a ground for refusing to
di scl ose matter which is relevant to the issue. Secrets of

st at e, paper s, confidential official docunent s and

conmuni cati ons between . he Governnment and its officers or-
bet ween such officers are privileged fromproduction on the
ground of public policy or as being detrinental to the
public interest or service.

The neani ng of unpublished official records was discussed in
the Cammell Laird case (supra). It was argued-there that
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the docunents coul d not be withheld because-they had al ready
been produced before the Tribunal of Enquiry into the |oss
of the "Thetis’. The House of Lords held that if a claim
was validly made in other respects to, wi thhold docunents in
connection with the pending action on the, ground ,of public
policy it would not be defeated by the circunmstances that
they had been given a limted circulation at such an
enquiry, because special precautions m ght have been taken
to avoid injury and the tribunal’'s sittings mght be secret.

In Conway v. Rimer & Anr. (supra) it was said that it would
not nmatter that some details of a docunent m ght have been
di scl osed at an earlier enquiry. It was said that if part
of a docunment is innocuous but part of it is of such a
nature that its disclosure would be undesirable it should
seal up the latter part and order discovery of the rest,

provided that this would not give a distorted or misleading
i mpression.

This Court in Sukhdev Singh s case (supra) held that the
principle behind section 123 of the Evidence Act is the
overriding —and paranount character of public interest and
injury to_ public interest is the sole foundation of the
section. Section 123 states that no one shall be pernitted
to give any evidence derived from unpublished officia

records relating to_ any affairs of State except wth the
perm ssion of the Oficer at the head of the departnent
concerned, who shall give or withhold such perm ssion as he
thinks fit. The expression "Affairs, of State" in section
123 was explained wth reference to section 162 of the

Evi dence Act. Section 162 is in three |linbs. The first
[inb states that a witness sumoned to produce a docunent
shall, if it is in his possession or power, bring.it to the

Court, notwi thstanding any objection which there nay be to
its production or to its admissibility. The validity of an
such objection shall decided by the Court. The second |I|inb
of section 162 says that the, Court,, if it sees fit, may
"inspect the document unless it refers to matters of state,
or take other evidence to enable it to determine on its
adm ssibility. ’'the third linb
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speaks of translation of documents which is not relevant
here. In Sukhdev Singh’s case (supra) this Court said that
the first Iinmb of section 162 required a witness to produce
a docunent to bring it to the Court and then raise an
obj ection against its production or its admissibility. The
second linb refers to the objection both as to production
and adnmissibility. Matters of State in the second 1inb of
section 162 were said by this Court in Sukhdev Singh's case
(supra) to be identical with the expression "affairs of
State?’ in section 123.

In Sukhdev Singh’s case (supra) it was said that an
obj ection agai nst the production of document shoul d be nmade
in the form O an affidavit by the Mnister ‘or the
Secretary. Wen an affidavit is nade by the Secretary, the
Court may, in a proper case, require the affidavit of the

M ni ster. If the affidavit is found unsatisfactory, a
further affidavit nmay be called. In a proper case, the
person nmaking the affidavit can be sutmoned to face an
exam nati on. In Sukhdev Singh's case. (supra) this Court

| ai d down these propositions. First, it is a matter for the
authority to decide whether the disclosure would cause
injury to public interest. The Court would enquire into the
guestion as to whether the evidence sought to be excluded
from production relates to an affair of State. The Court
has to deternine the character and class of docunents.
Second, the harnoni ous construction of sections 123 and 162
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shows there is a power conferred on the Court under section
162 to hold a prelimnary enquiry into the character of the

docunent . Third, the expression "affairs of State" in
section 123 is not capable of definition. Many
illustrations are possible. "If the proper functioning of

the public service would be inmpaired by the disclosure of
any docunent or class of docunments such docunent or such
class of docunents nay also claimthe status of docunents
relating to public affairs’. Fourth, the second I|inb of
section 162 refers to the objection both as to t he
production and the adm ssibility of the docunent. Fifth,
readi ng sections 123 and 162 together the Court cannot hold
an enquiry into the possible injury to public interest which
may result fromthe disclosure of docunent in question

That is a matter for the authority concerned to decide. But
the Court is conpetent and is bound to hold a prelimnary
enquiry and determ ne the validity of the objection to its
production. That necessarily involves an enquiry into the
guestion as to whether the evidence relates to an affairs of
St at e under-section 123 or not.

in Sukhdev Singh's case (supra) this Court said that the
power to inspect the docunments cannot be exerci sed where the
obj ection relates to a docunents having reference to matters
of State and it is raised under section 123 (See (1961) 2
S.CR at page 839). The view expressed hy this Court 1is
that the Court is enpowered to take other evidence to enable
it to determine the validity of the objection. The Court,
it is said, can take other evidence in lieu of inspection of
the document in dealing with a privilege claimed or an

obj ection raised even under section 123. It is 'said that
the Court nmmy take collateral evidence to deternmne the
character or class of docunments. In Sukhdev~ Singh's case

(supra) it has also been. said that if the Court
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finds that the docunment belongs'to what is said to be the
noxious class it will leave to the discretion of the head of
the departnment whether to permt its production or not.

The concurring views in Sukhdev Singh's case (supra) also
expressed the opinion that under no circunstances the court
can inspect such a document or permt giving secondary
evi dence of its contents.

In Amar Chand Butail’'s case (supra) the —appellant called
upon the respondents the Union and the State to _produce
certain docunents. The respondents clainmed privilege. This
Court saw the docunents and was satisfied that the claimfor
privilege was not justified.

In Sukhdev Singh's case (supra) the mgjority opinion was
given by Gajendragadkar, J. In Amar Chand Butail’s  case
(supra) Gagendragadkar, C.J. spoke for the Court in a

unani mous decision. |In the later case this Court ~saw the
docunent . In Sukhdev Singh’'s case (supra) this Court said
that an enquiry would be nmade by the 'Court as to objections
to produce docunent. It is said that collateral evidence
could be taken. No oral evidence can be given of the con-
tents of docunents. In finding out whether the docurment is

a noxi ous docunent whi ch should be excluded from production
on the .ground that it relates to affairs of State, it may
sonetines be difficult for the Court to deternmine the
character of the document w thout the court seeing it. The
subsequent Constitution Bench decision in Amar Chand
Butail's case- (supra) recognised the power of inspection by
the Court of the docunent.

In Slob-Divisional Oficer, Mrzapur v. Raja Sri N was
Prasad Singh(1l) this Court in a unaninmus Constitution Bench
deci sion asked the Conpensation Oficer to decide in the
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light of the decisions of this Court whether the claim for
privilege raised by the State Governnent shoul d be sustai ned
or not. This Court gave directions for filing of affidavits
by the heads of the department. This direction was given
about 10 vyears after the State Governnment had clainmed

privilege in certain proceedings. In the Sub-Divisiona
Oficer; M rzapur case (supra) the r espondent filed
obj ections to draft conpensati on assessment rolls.
Conpensation was awarded to the respondent. The State
appl i ed for reopening of the objection cases. The
respondent asked for production of some docunents. The

State claimed privilege. The District Judge directed that
conpensation cases should be heard by the Sub-Divisiona

Oficer. The respondent’s application for discovery and
production was rejected by the Conpensation O ficer. The
District Judge thereafter directed that conpensation cases
shoul d be heard by the Sub-Divisional Oficer. The

respondent, again filed applications for discovery and
i nspection of these docunents.” The State Governnent again
clai nmed. ‘privilege. The respondent’s applications wer e
rej ected. The respondent then filed a petition under
Article 226 of the Constitution for a mandamnus to
Conpensation O ficer to bear and determine the applications.

The High Court said

(1) [1966] 2 SC R~ 970,
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that the assessnment rolls had become final and could not be
opened. Thi s Court on appeal quashed the order of the Sub
Di visional Oficer whereby the respondent’s applications for
di scovery and production had been rejected and directed the,
Conpensation Oficer to decide the matter on a proper
affidavit by the State.

On behalf of the election petitioner it was said that the
first summons addressed to the Secretary, Gener a

Admi ni stration required himor _an officer authorised by him
to give evidence and to produce the documents nentioned
t her ein. The second sumons was addressed to the Home
Secretary to give evidence on 12 Septenber, 1973. ‘The third
summons was addressed to the Chief Secretary to give evi-
dence on 12 Septenber, 1973 and to produce certain
docunent s. The first summons, it is said on behalf of the
el ection petitioner, related to the tour programes of the
Prime Mnister. The election petitioner, it is said, wanted
the docunents for two reasons. First, that these -docunents
woul d have a bearing on allegations of corrupt  practice,
viz., exceeding the prescribed limts of election expenses.
The, el ection petitioner’s case is t hat rostrum

| oudspeakers, decoration would be within the expenditure of
the candi date. Second, the candidate had the assistance of
the Gazetted Oficer for furthering the prospects of the
candi date’s el ection.

On behalf of the election petitioners it 1is said that
obj ection was taken with regard to certain docunents in the
first sunmmons on the ground that these were secret papers of
the State, but no objection was-taken by an affidavit by the
head of the departnent. Wth regard to the other docunents
whi ch the Superintendent of Police was called to produce the
contention on behalf of the election petitioner is that the
Superintendent of Police is not the head of the departnent
and either the Mnister or the Secretary should have
affirmed an affidavit.

Counsel on behalf of the election petitioner put in the
forefront that it was for the Court to decide whether the
di scl osure and production of documents by the State would
cause prejudice to public interest or whether non-disclosure
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of docunents would cause harmto the interest of the subject
and to the public interest that justice should be done
between litigating parties. This submission was anplified
by counsel for the election petitioner by submitting that it
had to be found out at what stage and it what nanner
privilege was to be clainmed and in what circunstances the
Court could look into the docunent to determne the validity
of the claimto privilege raised under section 123. The,
other contention on behalf of the election petitioner was
that if a part of the document was nade public by lawfu

custodian of the docunment the question was whether the

docunent could still be regarded a-, an unpubl i shed
docunent. It was also said if there was a | ong docunent and
if parts thereof were noxious and therefore privileged
whet her the wunani nous part could still be brought on the
record of the litigation
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Counsel~ for the el ection petitioner |eaned heavily on the
decision /in Conway v. Rimrer & Anr. (supra) that the Court
is to balance the rival interests of disclosure and non-
di scl osure.

the first question which falls for decision is whether the
| earned Judge was right inholding that privilege was not
claimed by filing an affidavit at the first instance.
Counsel on behalf of the election petitioner submtted that
in a case in which evidence is sought to be led in respect
of matters derived fromunpublished records relating to
affairs of State at a stage, of the proceedings when the
head of the departnent has not come into picture and has not
had an opportunity of exercising discretion  under section
123 to claimprivilege it will be the duty of the court. to
give effect to section 123 and prevent evidence being |ed
till the head of the departnment has had the opportunity of
claimng privilege. _But in case in which docunents are sum
nmoned, it is said by counsel for the election petitioner
the opportunity of claimng privilege in a |l egal manner has
al ready been furni shed when summons is received by the head
of the departnent and if he does not claim privilege the
court is under no legal duty to.ask himor to give him
anot her opportunity.

The docurents in respect of which exclusion from production
is clainmed are the blue book being rules —and instructions
for the protection of the Prine Mnister when on tour-and in

travel . Saxena canme to court and gave evidence that the
bl ue book was a docunent relating to the affairs of ~State
and was not to be disclosed. The Secretary filed an

affidavit on 20 Septenber, 1973 and clainmed privilege in
respect of the blue book by submtting that ‘the docunent
related to affairs of State and should, therefore, be
excl uded from production

The several decisions to which reference has already been
made establish that the foundation of the |aw' behind
sections 123 and 162 of the Evidence Act is the sane as in
English law. It is that injury to public interest is the
reason for the exclusion fromdisclosure of docunents whose
contents if disclosed would injure public and nationa
i nterest. Public interest which denands that evidence be
withheld is to be weighed against the public interest in the
adm nistration of justice that <courts should have the
fullest possible access to all relevant materials. VWhen
public interest outweigh's the latter, the evidence cannot
be adnmitted. The court will proprio nmotu exclude evidence
the production of which is contrary to public interest. It
is in public interest that confidentiality shall be
saf eguar ded. The reason is that such docunents becone
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subj ect to privilege by reason of their contents
Confidentiality is not a head of privilege. It is a
consi deration to bear in nmnd. It is not that the contents
contain material which it would be damaging to the nationa
interest to divulge but rather that the documents would be
of class which denmand protection. (See Rogers v. Home
Secretary (supra) at p. 405). To illustrate the <class of
docunents would enbrace Cabinet papers, Foreign Ofice
di spatches, papers regarding the security to the State and

high 1level interdepartnental m nutes. In the ultimte
anal ysis the contents of the
349

document are so described that it could be seen at once that
in the public interest the docunents are to be withheld.
(See Merricks and Anr. v. Nott Bower & Anr.(1).

It is nowthe well settled Practice in our country that an
objection is raised by an affidavit affirmed by the head of
the departnent. The Court may also reunite a Mnister to
affirm an affidavit. That will arise in the course of the
enquiry. by the Court as to whether the docunent should be
wi thhel d fromdisclosure. If the Court is satisfied with
t he affidavit evidence, that the docunment should be
protected in public interest from production the matter ends
there. If the Court would yet like to satisfy itself the
Court may see the docunent. This will be the inspection of
the, docunment by the Court. bjection-as to production as
well as admissibility contenplated in section 162 of the
Evidence Act is 'decided by the Court in the enquiry as
expl ai ned by this Court in Sukhdev Singh' s case (supra).

In the facts and circunstances of the present case it is
apparent that the affidavit affirnmed by R K Kaul, Chief
Secretary on 20 Septenber, 1973 is an affidavit objecting to
the production of the docunents. The oral evidence of
Saxena as well as the aforesaid affidavit shows that
obj ection was taken at the first instance.

This Court has said that where noaffidavit was filed an
affidavit could be directed tobe filed later on. The
Grosvenor Hotel, London group of cases (supra) in England
shows that if an affidavit is defective an opportunity can
be given to file a better affidavit.. It is for the court to
deci de whether the affidavit is clear in regard to objection
about the nature of documents. The Court can direct further
affidavit in that behalf. |If the Court is satisfied wth
the affidavits the Court will refuse disclosure. If ~the
Court in spite of the affidavit w shes ~to .inspect the
docunent the Court may do so.

The next question is whether the | earned Judge was right in
hol ding that the blue book is not an wunpublished officia
record. On behalf of the election petitioner, it was- /said
that a part of the document was published by the Governnent,
viz., paragraph 71(6) in a wit proceeding. It is‘also said
that the respondent to the election petition referred to the
blue book in the answer filed in the Court. in the Cannel
Laird case, it was said that though sone of the papers had
been produced before the Tribunal of Enquiry and though
reference was nade to those papers in the Enquiry Report yet
a privilege could be clained. Two reasons were given. One
is that special precaution nmay have been taken to avoid
public injury and the other is that portions of the
Tribunal’s sittings may have been secret. In the present
case, it cannot be, said that the blue book is a published
docunent . Any publication of parts of the blue book which
may be described the innocuous part of the docunent will not
render the entire docunment a published one.

(1) [1964] 1 AE R 717
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For these reasons, the judgnment of the High Court is set

asi de. The learned judge will consider the affidavit a

firmed by R K Kaul. The |learned Judge wll give, an

opportunity to the head of the departnment to file affidavit
in respect of the docunents sunmobned to be produced by the
Superi nt endent of Police. The, |earned Judge, w |l consider
the affidavits. |If the |learned Judge will be satisfied On
the affidavits that the docunents require protection from
production, the matter will end there. |f the |earned Judge
will feel inclined in spite of the affidavits to inspect the
docunents to satisfy hinself about the real nature of the

docunents, the | earned Judge will be pleased to inspect the
same and pass appropriate orders thereafter,. |If the Court
will find on inspectionthat any part of a docurment is

i nnocuous in the sense that it does not relate to affairs of
State the Court coul d order disclosure of the innocuous part
provided ‘that” would not give a distorted or msleading
i mpression. Were the Court orders disclosure of an
i nnocuous part as aforesaid the Court should seal up the
other parts which are saidto be noxious because their
di scl osure woul d be undesirable. Parties will pay and bear
their own costs.
MATHEW J. During /'thetrial of the election petition filed
by respondent No. 1 against respondent No. 2, respondent No.
1 applied to the Court for summons to the Secretary, GCenera
Administration and the Chief Secretary, Government of U P
and the Head Cerk, Ofice of the Superintendent of Police,
Rai Bareily, for production of certain ~docunents. In
pursuance to summpbns issued to the Secretary, Genera
Admi ni stration and the Chief Secretary, Governnent of U P.
M. S. S. Saxena appeared in court with the docunments and
obj ected to produce:
(1) A Dblue book entitled "Rul es and
Instructions for the Protection of Prime
M ni ster when on tour or in travel;
(2) Cor respondence exchanged between the two
governments viz., the Government of India and
the Government of U P..in regard to the police
arrangenents for the neetings of the Prine
M ni ster; and
(3) Correspondence exchanged between t he
Chief Mnister, UP. and the Prime Mnister in
regard to police arrangenments for the neetings
of the latter;
without filing an affidavit of the Mnister concerned or of
the head of the department.
Saxena was exam ned by Court on 10-9-1973. The 1st /res-
pondent filed an application on that day praying that as
351
no privilege was claimed by Saxena, he should be directed to
produce these docunents. The Court passed an order on 11-9-
1973 that the application be put wup for disposal. As
Saxena's exam nation was not over on 10-9-1973, the Court
kept the docunents in a sealed cover stating that in case
the claim for privilege was sustained, Saxena would be
informed so, that he could take back the docunent s.
Exam nati on of Saxena was over on 12-9-1973. On that day,
the, Superintendent of Police, Rai Bareily, filed an
affidavit <claimng privilege in respect of the docunents
sunmmoned from his office. The Court adjourned the argunent
in regard to privilege and directed that it be heard the
next day. On 13-9-1973 the Court adjourned the hearing to
14-9- 1973 on which date the hearing was. again adjourned to
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20- 9-1973. On 20-9-1973, Saxena filed in Court an
application and the Home Secretary to the Government of
UP., Shri R K Kaul, the head of the departnent in
qguestion an affidavit claimng privilege for the docunents.
The argument was concl uded on 14-3-1974 and the Court passed
the order on 20-3-1974 rejecting the clains for privilege.
Thi s appeal, by special |eave, is against that order.

The first question for consideration is whether t he
privilege was | ost as no affidavit sworn by the Mnister in
charge or the Head of the Department claining privilege was
filed in the first instance.

In State of Punjab v. Sodhi Sukhdev Singh(1l) this Court held
that the nornmal procedure to be foll owed when an officer is
sunmoned as witness to produce a docunent and when he takes
a plea of privilege, is, for the Mnister in charge or the
head of the departnent concerned to Me an affidavit show ng
that he had read and considered the docunent in respect of
whi ch privilege is clainmed and containing the general nature
of the docunent and the particular danger to which the State
woul d be, ~exposed by its disclosure. According to the
Court, this was required as a guarantee. that the statenent
of the Mnister or the head of the departnent which the
Court is asked to accept is one that has not been expressed
casually or lightly or as a matter of departmental routine,
but is one put forward with the solemity necessarily
attaching to a sworn statenent.

In response to the summons issued to the Secretary, GCenera
Admi ni stration and the Chief Secretary, Governnent of U P.
Saxeiia was deputed to take the documents summoned to the
Court and he stated in his evidence that he could not M the
blue book as it was marked ,secret, and as he was not
permtted by the Honme Secretary to produce it in Court. As
no affidavit of the Mnister or ~of the Head of the
Department was filed claimng Privilege under s. 123 of the
Evi dence Act in the first instance, the Court said that the
privilege was |lost and the affidavit filed on 20-9-1973 by
Shri R K. Kaul, Home Secretary, claimng privilege, was of
no avail. The Court distinguished the decision in’ Robinson
v. State of South Australia(2) where their Lordships of the
Privy Council said that it would be contrary to the public
(1) [1961] 2 S C R 371.

(2) AIR 1931 PC 254.
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interest to deprive the state of a further opportunity  of
regularising its claim for protection by producing an
affidavit of the description already indicated by saying
t hat these observations have no application as, no
affidavit, albeit defective, was filed in this case in_ the
first instance. The Court further observed that it was only
when a proper affidavit claimng privilege was filed that
the Court has to find whether the docunent related to
unpubl i shed official record of affairs of State, that a duty
was cast on the Mnister to claimprivilege and that, duty
could not be performed by Court, nor would the Court  be
justified in suo notu ordering that the docunent shoul d  be
di scl osed. The Court then quoted a passage from the
decision of this Court in Sodhi Sukhdev Singh's case (supra)
to the effect that court has no power to hold an enquiry
into the possible injury to the public interest which nay
result from the disclosure of the document as that is a
matter for the authority concerned to decide but that the
court is conpetent and indeed bound to hold a prelinmnary
enquiry and deternmine the validity of the objection and that
necessarily involves an enquiry into 'the question whether
the document relates to an affair of state under s. 123 or
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not .
The second ground on which the | earned judge held that no
privilege could be claimed in respect of the, Blue Book was
that since portions of it had in fact been published, it was
not an unpublished official record relating to affairs of
st ate. He relied upon three circunstances to show that
portions of the Blue Book were published. Firstly, the
Uni on Governnment had referred to a portion of it (Rule 71/6)
in an affidavit filed in Court. Secondly, respondent No. 2
had obtained a portion of the Blue Book (Rule 71/6) and had
produced it in court along with her witten statenent in the
case and thirdly that Shri Jyotirnmoy Bosu, a Menber of
Par | i anent had referred to this particular rul e in
Par | i ament .
The |learned Judge, however, did not consider or decide
whet her the Blue Book related to any affair of state,
perhaps, in view of his conclusion that it was not an
unpubl i shed official record.
Section 123 of the Evidence Act states
fromunpublished official records relating to
any affairs of “state, except with t he
perm ssion of the Oficer at the head of the
depart ment concerned, who shall give or
wi t hhol d such perm ssion as be thinks fit."
Section 162 of the Evidence Act provides that when a witness
brings to court a docurment in pursuance ‘to summpns and
rai ses an objection to its productionor admssibility, the
Court has to- determine the validity of the objection to the
production or admissibility and, for so doing, the court can
i nspect the docunent —except-in the case of a docunent
relating to affairs of state or, take such other evidence as
may be necessary to determine its adm ssibility.
353
Having regard to the view of the H-gh Court that since the’
privilege was not «claimed inthe first instance by an
affidavit of the Mnister or of the head of the departnent
concerned, the privilege could not thereafter be /asserted
and that no inquiry into the question whether the disclosure
of the docunment would injure public interest can be con-
ducted by the court when privilege is clainmed,” it is
necessary to see the scope of s. 123 and s. 162 of the
Evi dence Act.
The ancient proposition that the public has a right to every
man’s evidence has been reiterated by the Suprene Court  of
US A in its recent decision in United States v. _N xon
This duty and its equal application to the —executive has
never been doubted except in cases where it can legitimtely
claimthat the evidence in its possession relates to secret
affairs of state and cannot be disclosed without injury to
public interest.
The foundation of the so-called privilege is “that the
i nformati on cannot be disclosed without injury to public
interest and not that the docunment is confidential or
of ficial which alone is no reason for its non-production(l).
In Durcan v. Cammel Lavid & Co.(2) Lord Sinbn said that
wi t hhol ding of docunents on the ground that their pub-
l[ication would be contrary to the public interest is not
properly to be regarded as a branch of the law of privilege
connected with discovery and that 'Crown privilege is, for
this reason, not a happy expression
Dealing with the topics of exclusion of evidence on the
ground of estate interest, Cross says that this head of
exclusion of evidence differs fromprivilege, as privilege
can be waived, but that an objection on the score of public
policy must be taken by the Judge if it is not raised by the
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parties or the Crown. (3)

Phi pson deals with the topic under the general category
"Evi dence excluded by public policy". He then lists as an
entirely separate category: "Facts excluded by privilege,"
and deals there wth the subject of Iegal professiona
conmuni cati on, matrinonial comunication, etc., topics dealt
with by sections 124-131 of the Evidence Act(4).

A privilege nornmally belongs to the parties and can be
waved. But where a fact is excluded from evidence by
consi derations of public policy, there is no power to waive
in the parties see in this connection Mirlidhar Aggarwal v.
State of U P. (5).

Lord Reid in Beg v. Lewas(6) said that the expression ' Crown
privilege is wong and may be, m sleading and that there is
no question of any privilege in the ordinary sense of the
word, as the real question is whether the public interest
requires that a docunent shall not be produced and, whether
the public interest is so strong as to override

(1) gee Asiatic Petrol eum Conpany Ltd. v Anglo Persian QO
Co. [1916] 1 K B 822, at 830; and Conway v Rimrer (1968) 1
Al ER 874, at899.

(2) [1942] A-- C 624. (3) "Evidence", 3rd ed p 251
(4) "see Phipson on Evi dence"

(5) [1974] 2 S7 C C472, -at 483.

(6) [21973] A C at, 388.
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the ordinary right and interest of a litigant that he shal
be able to | before a court of justice all relevant
evi dence. In the sanme case, Lor Pearson observed that the

expression 'Crown privilege' s not accur though  somnetines
convenient. Lord Sinmon of Caisdale observed in that case

... ."Crown privilege' is a msnoner and apt
to be misleading. ’'It refers to the rule that
certain evidence is hadm ssible on the ground
that its adduction would be contrary to the
public interest. It is not a privilege which
may be waived by the Crowmn (see Marks v.
Bayfus, 25 QB.D. 494 at p. 500) or by anyone

el se. The Crown " has prerogatives, not
previl ege."
I am not quite sure whether, in this area, there was any
antithesi between prerogatives and privilege. | think the
source of this privilege was the prerogatives of the Crown.
"The source of the Crown’' & privilege in
relation to production of docunments in a suit
bet ween subj ect and subj ect (whet her

production is sought froma party or from sone
other) can, no doubt, be traced to the
prerogative right to prevent the disclosure of
State secrets, or even of preventing the
escape of inconvenient intelligence, regarding
Court intrigue. As is pointed out in 'Pollock
and Miitland’s History of English Law  (2nd
ed., Vol. I, p. 5 17), "the King has power to
shield those who do unlawful acts in his naneg,
and can withdraw fromthe ordinary course of
justice cases in which he has any concern. |If
the King disseises A and transfers the land to
X, then X when he is sued will say that he
cannot answer without the King, and the action

will be stayed until the King orders that it
shall proceed.” W find simlar principles
applied to the non-disclosure of docunments in
the seventeenth and ei ghteenth centuries. In

the report of Layer’s Case (1722), (16 How St
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Tr. p. 294) the Attorney General clainmed that
m nutes of the Lords of the Council should not
be produced; and Sir John Pratt L.C J. sup-
ported the claim additing that "it would be
for the disservice of the King to have these

things disclosed”. W recall Coke's usefu
principle : Nhil quod inconvenience est
[icitum It is true that in the preceding

century the privilege was not upheld either in
Strafford’s case (1640) 3 How, St. Tr. 1382
or in the case of Seven Bishops (1638) 12 How.
St. Tr. 183, but these decisions were made in
pecul i ar circunstances."
[ see "Docunent s Privil eged in Public
Interest"(1)]
But, with the growth of denocratic government, the interest
of the Crown in these matters developed into and becane
identified with public interest.
(1) 39 Law Quarterly Rev. 476, at pp 476-477.
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In the early days of the nineteenth century,
when principles of 'public policy  received
broad and generous interpretation we find the
privil'ege -of documents Trecognized on the

ground of public interest. At this date,
public / policy and the interest of the public
were to all intents synonynous".

(see "Docunent s Privil eged in Public

I nterests" (supra)

The rule that the interest of the state rmust )not be put in
j eopardy by produci ng docunents which would injureit is in
principle quite unconnected with the interests or clains of
particular parties in litigation and indeed, it is a natter
on which the judge should, if necessary, insist, even though
no objection.is taken at all. This would show how renote
the rule is fromthe branch of jurisprudence relating, to
di scovery of docunents or even to privilege(l).

So the nere fact that Saxena brought the documents 'to / court
in pursuance, to the sumons and did not file an affidavit
of the Mnister or of the head of the department concerned
claimng privilege would not nean that the right to object
to any evidence derived froman unpublished official record
relating to affair of state has been for ever waived.  As no
affidavit of the Mnister or of the head of the departnent
claimng privilege had been filed, it mght be that a
legitimate inteference could be made that the Mnister or
t he head of the departnent concerned permtted t he
producti on of the docunent or evidence being given derived
from it, if there was no other circunstance. But, ~Saxena
stated that the Blue Book was a secret document and he had
not been permitted by the head of the departnent to . produce
it. Though that statenent was not really an objection to
the production of the document which could be t aken
cogni zance of by the court under s. 162 of the Evidence Act,
it was an intimation to the Court that the head of the
departnent had not permitted the production of the docunent
in Court or evidence.derived fromit being given. What ever
el se the statenment might indicate, it does not indicate that
the head of the department had permitted the production or

the disclosure of the docunent. |In other words, from the
statenent of Saxena that the docunment was a ’'secret’ one and
that he was not permtted to produce it in court, it is

impossible to infer that the Mnister or the head of the
departrment bad pernitted the docunent to be produced in
court or evidence derived fromit being given. Section 123
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enjoins upon the <court the duty to see that no one is
permtted to give any evidence derived from unpublished
official records relating to affairs of state unl ess
permitted by the officer at the head of the department. The
court, therefore, had a duty, if the Blue Book related to
secret affairs of state, not to permt evidence derived from
it being given. And, in fact, "the Court did not allow the
production of the docunent, for, we find a note in the
proceedings of the Court on 10-9-1973 stating that the
"question about the production of this document in Court
shal | be decided after argunent of the parties on the point
is finally

(1)see : J.K S. Sinmon, "Evidence Excluded by Consideration
of State Interest",

(1955) Canbridge L Journal, 62.
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heard". And before the argunents were finally concluded,
Kaul , the officer at the head of the departnent, filed an

affidavit / claimng privilege. ~As the privilege could not
have been ~waived, and as, before the objection to the
producti on _of the docunent rai sed by Saxena-whether tenable
in law or not-was decided by the Court, an affidavit was
filed by Kaul objecting to the production of the docunent
and stating that the docunent in question related to secret
affairs of state, the Court should have considered the
validity of that objection under S. 162 of the Evidence Act.
In Cronpton Ltd. v. Custons & Excise Conrs. (C. A ) (1), Lord
Denning MR said that if a docunent is the subject of Crown
Privilege, it cannot be adduced by either of  the parties,
that even if neither of the parties takes the objection, the
Attorney General can come to the Court and take it ‘and that
the judge hinself nust take the objection if it appears to
him that the production of the docunent would be injurious
to public interest. In Copway v. Binger & Anther(2) it was
observed
"I do not doubt that it is proper to  prevent
the wuse of any docunent, wherever it cones
from if disclosure of its contents  would
really injure the national interest and I do
not doubt that it is proper to prevent any
wi t ness whoever be may be, from -disclosing
facts which in the national interest ought not
to be disclosed. Mdreover, it is the duty of
the court to do this without the intervention
of any Mnister, if possible serious injury to
the national interest is ,really apparent.
"I do not accept that in so inportant a
matter, it could properly play @ about wth
formalities or regard itself as ent eri ng
forbidden territory nerely because a door had
not been formally | ocked."
The question then arises as to what exactly is the 'neaning
of the expression "affairs of state".
According to Phipson(3), wtnesses may not be asked, —and
will not be allowed, to state facts or to produce docunents
the disclosure of which would be prejudicial to the public
service, and this exclusion is not confined to officia
comuni cations or documents, but extends to all others
likely to prejudice the public interest, even when relating
to comercial matters. He thinks that it is the duty of the
court to prevent disclosure of facts where serious injury to
the national interest would possibly be. caused, that in
deci di ng whether a claimfor Crown privilege should apply to
a docunent, there are two kinds of public interest to be
considered by the court, and they are : (1) the public
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interest that harmshall not be done to the nation or the
public service; and (2) the public interest that the
administration of justice shall not be frustrated by the
wi t hhol di ng of docunents which nust be produced if justice
is to be done; and that if a judge decided that, on bal ance,
the

(1) [21972] 2 QB 102, at 134.

(3) "Phipson on Evidence", 11th ed. p. 240.

(2) [1968] A.C. 91l0.
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docunents probably ought to be produced, it would generally
be, best that he should see them before ordering production
Cross says(1) that relevant evidence nmust be excluded if its
reception would be contrary to state interest; but "state
interest" is an omnously vague expression and it is
necessary to turn to the decided cases in order to ascertain
the extent to which this objection to the reception of
rel evant evi dence has been taken.. According to him broadly
speaki ng, 'the decisions fall under two heads-those in which
evi dence ' _has been excl uded because its disclosure would be
injurious- to national security (an expression which may be
taken to include national -defence and good diplomatic
rel ations), and those in which evidence has been excluded
because its reception wuld be injurious to sone other
national interest/ and that although the first group of
deci sions has not excited nuch coment, sone of the cases
included in the second nmay be thought to indicate an
excessi ve concern for unnecessary secrecy.

In Sodhi Sukhdev Singh’s case (supra) this Court held that

there are three views possibleon the matter. The first
viewis that it is the head of the department who decides to
which class the docunment belongs. |f he comes to the
conclusion that the docunent is innocent, he can give
permi ssion to its production. |If, however, he cones to the
conclusion that the docunent is noxious, he wll wthhold
that permssion. In any case, the Court does not materially

cone into the picture. The second viewis that it/ is for
the court to determ ne the character of the docunent and if
necessary to enquire into the possible consequence of its
di sclosure. On this view, the jurisdiction of the court is
very much wider. A third view which does not accept either
of the two extreme positions would be that the court ~can
determ ne the character of the document and if it comes to
the conclusion that the docunent belongs to the noxious
class, it may leave it to the head of the department to
deci de whether its production should be permtted or not,
for, it is not the policy of s. 123 that in the case of
every noxious docunent the head of the departnment . nust
al ways w thhold perm ssion. The Court seens to have
accepted the third view as the correct one and has said
"Thus, our conclusion is that reading-ss. 123
and 162 together the Court cannot hold an
enquiry into the possible injury to public
interest which may result fromthe disclosure
of the docunment in question. That is a matter
for the authority concerned to decide; but the
Court is conpetent, and indeed is bound, to
hold a prelimnary enquiry and deternine the
validity of the objections to its production,
and that necessarily involves an enquiry into
the question as to whether the evi dence
relates to an affairs of State under s. 123 or
not."
As it was held in that case that the Court has no power to
i nspect the docunent, it is difficult to see howthe Court
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can find, wthout conducting an enquiry as regards the
possible effect of the disclosure of the docunment upon
public interest, that a docunent is one relating to affairs
of state as, ex- hypothesis a document can relate to affairs
of state only if its disclosure will injure public interest.
It mght be that there are certain classes of docunents
which are per se noxio s in the sense

(1) "Evidence" 3rd ed, p. 252.
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that, w thout conducting an enquiry, it mght be possible to
say that by virtue of their character their disclosure would
be injurious to public interest. But there are other
docunents which do not belong to the noxious class and yet
their disclosure would be injurious to public interest. The
enquiry to be conducted under s. 162 is an enquiry into the
validity of the objection that the docunent is an
unpubl i shed official record relaing to affairs of state and
therefore, permssion to give evidence derived from it is
declined. /= The objection woul d be that the docunent relates
to secret —affairs of state-and its disclosure cannot be
permtted; for, why should the officer at the head of the
department raise an objection to the production of a
docunent if he is prepared to permt its disclosure even
though it relates to secret affairs of state ? Section 162
visualises an enquiryinto that objection and enpowers the
court to take evidence for deciding whether the objection is
val i d. The court, therefore, has toconsider two things;
whet her the document ‘relates to secret affairs of state; and
whet her the refusal to permt evidence derived fromit being
given was in the public interest. No doubt, the, words
used-in s. 123 "as he thinks fit" confer ~an  absolute
di scretion on the head of the departnment to give or wthhold
such pernission. As | said, it isonly if the officer
refuses to permt the disclosure of a “docunment that any
guestion can arise in a court _and then s. 162 of the Evi-
dence Act will govern the situation. An overriding power in
express terns is conferred onthe court under s. 162 to
decide finally on the validity of the objection. The / court
will disallowthe objection if it cones to the conclusion
that the docunent does not relate to affairs of state or
that the public interest does not conpel its non-disclosure
or that the public interest served by the admmnistration of
justice in a particular case overrides all other aspects of
public interest. This conclusion flows fromthe fact that
in the first part of s. 162 of the Evidence Act there is no
[imtation on the scope of the court’s decision, though in
the second part, the node of enquiry is hedged in by-
condi tions. It is, therefore, clear that even | though the
head of the departnent has refused to grant perm ssion, it
is open to the court to go into the question after exam ning
the docunent and find out whether the disclosure- of the
docunent would be injurious to public interest and the
expression "as he thinks fit" in the latter part of section
123 need not deter the court from deciding the question
afresh as s. 162 authorises the court to determne the
validity of the objection finally (see the concurring
judgnent of Subba Rao, J. in Sukhdev Singh's case).

It is rather difficult to understand, after a court has
inquired into the objection and found that disclosure of the
docunent would be injurious to public interest, what purpose
woul d be served by reserving to the head of the departnent
the power to permt its disclosure because, the question to
be decided by himwould practically be the sanme, nanely,
whet her the disclosure of the docunent would be injurious to
public Interests question already decided by the court. In
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other words, if injury to public interest is the foundation
of this so-called privilege, when once the court has
enquired into the question and found that the disclosure of
the docunent will injure public interest and therefore it is
a docunent relating to affairs of state, it would be a
futile exercise for the Mnister or the head of the
department to consider and decide whether its disclosure
shoul d be permitted as be woul d be naking an
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enquiry into the identical question. It is difficult to
imgine that a head of the departrment would take the
responsibility to conme to a conclusion different from that
arrived at by a court as regards the effect of the dis-
cl osure of the document on public interest unless he has or
can have a different concept of public interest.

Few woul d question the necessity of the rule to exclude that
whi chwoul d cause ~serious prejudice to the state. Wen a
guestion of national security isinvolved, the court may not
be the proper forumto weigh the matter and that is the
reason why a Mnister’'s certificate is taken as conclusive.
"Those who are responsi bl e for the national security must be
the sol e judges of what national security requires"(1). As
the executive is solely responsible for national security
including foreign relations, no other organ could judge so

wel | of such matters.  Therefore, docunments in relation to
these matters mght fall into a class which per se mght
require protection. But the executive is not the organ
solely responsible for public interest. It represents only
an important elenent \in it; but there are other elenents,
One such elenment is the admnistration of  justice. The

claim of the executive to have exclusive and conclusive
power to determne what is in public interest is. . a claim
based on the assunption that the executive al one knows what
is best for the citizen. C The claimof the executive to
exclude evidence is nore likely to operate to subserve a
parti al i nterest, viewed exclusively from a narr ow
departnental angle. It is inpossible for it to see 'or give
equal weight to another matter, nanely, that justice should
be done and seen to be done. When there are nore aspects of
public interest to be considered, the court wll, wth
reference to the pending litigation, be in a better position
to deci de where the weight of public interest predom nates.
The power reserved to the court is a order production even
though public interest is to sone ’'extent prejudicially
affected. This anpbunts to a recognition that nore than one
aspects of public interest will have to be surveyed. The
interests of governnent’ for which the Mnister ~speaks do
not exhaust the whole public interest. Another| aspect of
that interest is seen in the need for inpartial ad-
mnistration of justice. 1t seens reasonable to assune that
a court is better qualified than the Mnister to neasure the
i mportance of the public interest in the case before it.
The court has to make an assessnent of the relative clains
of these different aspect of public interest. While ‘there
are overwhel m ng argunents for giving to the executive the
power to determine what matters nmay prejudice public
security, those argunents give no sanction to giving the
executive an exclusive power to determ ne what matters may
affect public interest. Once considerations of nationa
security are left out, there are few matters of public
interest which cannot safely be discussed in public. The
admnistration itself knows of nany classes of security
docunents ranging fromthose nerely reserved for officia
use to those which can be seen only by a handful of
M ni sters of officials bound by oath of secrecy.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 30

According to Wgnore, the extent to which this privilege has
gone beyond "secrets of State" in the mlitary or
i nternational sense is by

(1) Lord Parker of Weddington in The Zenora [1916] 2 A C
77, at 107.
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no nmeans clearly defined and therefore its scope and bearing
are open to careful examination in the light of logic and
policy. According to him in a community under a system of
representative governnent, there can be only few facts which
require to be kept secret with that solidity which defies
even the inquiry of courts of justice. (1)

In a governnent of responsibility |ike ours, where al
the agents of the public rmust be responsible for their
conduct, there can but fewsecrets. The people of this
country have a right to know every public act, everything,
that is done in a public way, by their public functionaries.
They are entitled to know the particulars of every public

transaction in all its bearing.” The right to know, which is
derived. fromthe concept of freedom of speech, though not
absolute, is —a factor which should nake one wary, when

secrecy is claimed for transactions which can, at any rate,
have no repercussion on public security (2) . To cover wth

veil secrecy the conmon routine business, is not in the
interest of the public. Such secrecy can seldombe legiti-
mately desired. It i's generally desired for the purpose of
parties and politics or per sonal sel-f-interest or

bureaucratic routine. The responsibility of officials to
explain and to justify their acts'is the chief safeguard
agai nst oppressi on and corruption
"Whether it isthe relations of the Treasury
to the Stock Exchange, or the dealings of ;the
Interior Departnent wth public lands, the
facts nmust constitutionally be demandabl e,
sooner or later, on the floor of Congress. TO
concede to them a sacrosanct secrecy in a
court of justice is to attribute to/ them a
character which for other purposes is / never
nmai ntai ned a character which appears to have
been advanced only when it happens to have
served some undi sclosed interest to obstruct
investigation into facts which might reveal a
liability(3)"
To justify a privilege, secrecy must be indispensable to
i nduce freedomof official comunication or efficiency in
the transaction of official business and it nust be  further
a secrecy which has remmined or would have remai ned
inviolable but for the conpul sory disclosure. I n how  many
transactions of official business is there ordinarily such a
secrecy? |If there arises at any tine a genuine instance of
such otherwise inviolate secrecy, let the necessity. of
maintaining it be determined on its nerits (4).
Lord Blanesburgh said in Robinson v. State of Sout h
Australia (4) the privilege is a narrow one, nobst sparingly
to be exercised, that its foundation is that the information
cannot be disclosed wthout injury A to the public
interests and not that the documents are confidential or
,official which alone is no reason for their non-production
He further said that in view of the increasing extension of
state activities into spheres of trading, business and
commerce, and of the claimof privilege in
(1) see "Evidence", 3rd ed, Vol 8, p 788.
(2) see Newyork Times Co V. United States, 29 L Ed 822,
403 U S 713.
(3) ogee "Wgrnore on Evidence", 3rd ed-, Vol 8, page 790.
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(4) [1931] AL C 704 at 798.
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relation to liabilities arising therefrom the courts nust
duly safeguard genuine public interests and that they nust
see to it that the scope of the adnmitted privilege is not
extended in such litigation

There was sone controversy as to whether the court can
i nspect the docunent for the purpose of conmng to the
concl usi on whet her the docunent relates to affairs of state.
I n Sodhi Sukhdev Singh's case, this Court has said that the
court has no power to inspect the docunent. In the,
subsequent case (Amar Chand Butail v. Union of India and
QO hers(1l), this Court ‘held that the normal nmethod of
claimng privilege was by an affidavit sworn by the head of
the departnent and that, if no proper affidavit was fil ed,

the claimfor privilege was liable to be rejected. But ,
this Court inspected the docunent to see whether it related
to affairs of state. It mght be that the court wanted to

nmake sure that public interest is protected, but whatever be
the reason, the court did exercise the power to inspect the
document .
In England, it is now settled by the decision in CO R mer
(2) that there is residual power in court to decide
di scl osure of a document is in the interest of the public
purpose, if necessary, to inspect the docunent, and that the
of the, head of the departnent that the disclosure would
injure public interest is not final
I n Robi nson’s case, (Supra) the Privy Council took the view
that the court has power to inspect the (document in order
to decide the question whether it bel ongs to one category or
t he ot her.
It is also noteworthy that Lord Denning, M R, in his
di ssenting judgment in the Court of Appeal in Conway V.
R mrer has referred to the decision in Amar Chand Butail v.
Union of India and thers’ (supra) and said that the Supreme
Court of India also has come round to the view that there is
a residual power in the court to inspect a docunent to
decide whether its production in court or disclosure  would
be injurious to public interest.
Probably the only circunstances in which a court wll not
insist on inspection of the docunent is that -stated by
Vinson, C. J. in United States v. Revenol ds(3)
"Regardless of howit is articulated, sone
like formula of conpromise nmust be applied

her e. Judicial control over evidence in a
case cannot be abdicated to the caprice of
executive officers. Yet we will not go so far

as to say that the court may automatically
require a conplete disclosure to the  judge
before the claimof privilege will be accepted
in any case. It nay be possible to  satisfy
the court fromall the circunstances 'of the
base, that there is a reasonabl e danger ' that
conpul sion of evidence will expose mlitary
matters which, in the interest of nationa
security, should not be divul ged Wen this is
the case, the occasion for the privilege

(1) Al R 1964 SC 1658.

(2) [1968] 1 All E R 874.

(3) [1952] 345 U S 1.
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is appropriate, and the court should not
jeopardi ze the security which the privilege is
meant to protect by insisting upon an
exam nati on of the evidence, even by the judge




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 29 of 30

al one in chanbers."
I do not think that there is nuch substance in the
contention that since, the Blue Book had been published in
parts, it must be deermed to have been published as a whole
and, therefore, the document could not be regarded as an
unpubl i shed official record relating to affairs of state.
If sonme parts of the docunent which are innocuous have been
published, it does not follow that the whole docunment has
been publi shed. No authority has been cited for the
proposition that if a severable and innocuous portion of a
docunent is published, the entire document shall be deened
to have been published for the purpose of S. 123.
In regard to the claimof privilege for the docunent
summoned fromthe office of the Superintendent of Police,
Rai Bareily, the H gh Court has only said that all the
i nstructions contained in the file produced by t he
Superintendent of Police were the same as those contained in
the Bl ue Book and since no privilege in respect of the Blue
Book coul'd be clainmed, the Superintendent of Police could
not claimany privilege, in respect of those docunents. It
is difficult to under:stand howthe H gh Court got the idea
t hat t he papers brought ~ from the of fice of t he
Superintendent of Police contained only instructions or
materials taken fromthe Blue Book. Since the court did not
i nspect the Blue Book, the statenent by the court that the
material s cont ai ned in the file pr oduced by t he
Superi nt endent of Police were ,taken fromthe Bl ue Book was
not warrant ed.
| am not satisfied that a mere | abel given to a document by
the .executive 1is conclusive in respect of the question
whether it relates to affairs of state or not. If the
di scl osure of the contents of the docunent would not. damage
public interest, the executive cannot label it in such a
manner as to bring it within the class of docunments ' which
,are normally entitled to protection.~ N6 doubt, "the very
description-of the docunents in the class my  suffice
sonetines to show that they shoul'd not be produced such as
Cabi net papers" (see per Lord Danning, MR in In re
G osvenor Hotel, London (No. 2) (1). . Harman, L. J. said(2)
in that case : "the appellants’ real point is that since
Duncan’s Case(3) there has grown up-a practice to lunp
docunents together and treat themas a ~class for which
privilege is <clained and that this depends on dicta
pronounced on what is really a different subject-matter
whi ch are not binding on the court and are wong."
In Conway v. Rimmer(4) Lord Reid said : "I do not doubt that
there are certain classes of docunments which ought not to be
di scl osed whatever their content may be" and referred to
cabinet mnutes as belonging to that class. Lord Upjohn
said(5) if privilege is
(1) [1965] 1 Ch- 1210, at 1246.
(2) ibid at p 1248.
(3) [1948] A C- 624.
(4) [1968] 1 Al ER 874, at 888.
(5) ibid at p 915.
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claimed for a docunment on the ground of 'class’ the judge,
if he feels any doubt about the reason for its inclusion as

a class docunment, should not hesitate to <call for its
production for his private inspection, and to order and
[imt its production if he thinks fit." In the sane case
Lord Hodson said(1l) : "I do not regard the classification
which places all docunents under the heading either of

contents or class to be wholly satisfactory. The plans of
war ships, as in Duncan’s case and docunents exenplified by
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cabinet mnutes are to be treated, | think, as cases to
which Crown privilege can be properly applied as a class
without the necessity of the docunents being considered
i ndi vi dual ly. The docunents in this case, class documents
though they may be, are in a different category, seeking
protection, not as State docunents of political or strategic
i nportance, but,as requiring protection on the ground that
"candour’ nust be ensured."

I would set aside the order of the High Court and direct it
to consider the natter afresh. The High Court will have to
consi der the question whether the documents in respect of
which privilege had been claimed by M. R K  Kaul, Hone
Secretary and the Superintendent of Police relate to affairs
of state and whether public interest would be injuriously
af fected by their disclosure.

If the avernents in the affidavits are not full or conplete,
the court will be at liberty to call for further affidavits.
I[f, on the basis of the averments in the affidavits, the
court is satisfied that the Bl ue Book belongs to a class of
docunents, like the mnutes of the proceedings of the
cabi net, whichis per se entitled to protection, no further
guestion wll arise in respect of that docunent. In such
case, no question of “inspection of that document by court
will also arise. [If, however, the court . is not satisfied
that the Blue Book does not belong to that class and that
averments in the affidavits and the evi dence adduced are not
sufficient to enable the Court to make up its mind that its
disclosure wll injure public interest, it will be open to
the court to inspect the docunent for deciding the question
whether it relates to affairs of state and that its
disclosure wll injure public interest. In respect of the
ot her docunents, the court will be at liberty to inspect
them if on the avernents in the affidavits or other
evidence, it is not able to come to a conclusion that they
relate to affairs of state or not.

if, on inspection, the court holds that any part of the Blue
Book or other docunent does not relate to affairs of state
and that its disclosure would not injure public “interest,
the court will be free to

(1) bid at p. 905.
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di scl ose that part and uphold the objection as regards the
rest provided that this wll not give a m sl eadi ng

i npression. Lord Pearce said in Conway v. Ri nmer (1)
"if part of a document is innocuous but- part
is of such a nature that its disclosure would
be undesirable, it should seal up the Ilatter
part and order discovery of the rest, provided
that this wll not give a distorted or

m sl eadi ng i npression.”

The principle of the rule of non-disclosure of - records

relating to affairs of state is the concern for  public

interest and the rule will be applied no further than the

attai nment of that objective requires(2).

| would allow the appeal

P.B. R

Appeal al | owed.

(1) [1968] 1 AIl ER 874, at 911

(2) see Taylor on Evidence, p. 939.
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