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ACT:

Mai nt enance of Internal Security Act, (26 of 1971), Section
3(2) read with sub-section (1)--Recovery -of the stolen
articles fromone of the detenu s associates weighing wth
District Magistrate in naking the inmpugned order-Qmi ssion to
disclose the nanme of associate in the grounds, whether
amounts deni al of opportunity to the petitioner to represent
agai nst the Order of detention.

HEADNOTE:

The petitioner was arrested on March 26, 1973, in connection
with two incidents of theft said to have been commtted by
him on 20th and 21st March, 1973.  He was released by the
Court on bail on the sane day. The police, however, in due
course submitted the final report and the accused was
di scharged on July 22, 1974. But the respondent made the
i mpugned order of detention on June 25, 1973 under sub-
section (1) read with sub-section (2) of section 3 of the
Mai nt enance of Internal Security Act, 1971. The order was
made in order to prevent the petitioner fromacting in a
manner prejudicial to the rmaintenance of  supplies and
services essential to the community. The petitioner. was
detained in pursuance of that order on July 13, 1973. The
grounds whi ch have been furnished to the detenu describe the
occurrence of two successive days, nanmely 20th “and 21st
March, 1973. In the counter-affidavit submitted by the
respondent it is stated that both the acts stated in the
grounds of detention were conmitted by the detenu along with
his associates in quick succession in the course of these
successi ve days.

Al'l owi ng the petition under Article 32 challenging the order
of detention,

HELD : The "three" successive incidents nay i ncl ude
reference to the recovery of sone stolen ball bearings from
the possession of "one of your associates on 23-3-1973".
Even so, it was absolutely necessary to comunicate to the
detenu the nane of the particular associate from whose
possession the recovery of the stolen articles, the subject
matter of the thefts disclosed in the two grounds was made.
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Since the sin of the recovery from"one of your associates"
visits the detenu agai nst whom a prejudicial inference has
been nmde by the detaining authority resulting in his sub-
jective satisfaction in making the inpugned order, omi ssion
to disclose the name of the associate in the grounds ampunts
to denial of an effective opportunity to the petitioner to
represent against the order. [199B-E]

In this case either the District Magistrate did not know t he
nane of the associate for which alone it was not possible
for himto disclose it to the detenu or know ng the sane he,
has refrained fromfurnishing it to the detenu. In the
first case his subjective satisfaction was influenced by an
unreal and non-existent naterial circunstance, the District
Magi strate not havi ng consi dered whether the associate coul d
be in fact an associate of the detenu. In the second case a
reasonabl e opportunity has not been given to the detenu to
know a very relevant and material particular in the grounds
to afford making an effective representation against the
order. | In either case the order will be reckoned as invalid
under the aw. [199H

JUDGVENT:

ORI G NAL JURI SDICTION @~ Wit Petition No. 406 of 1974.

(Under Article 32 of the Constitution).

M Qamaruddin, A C, for the Petitioner.

Prodvot Kumar Chakravarti, and G S. Chatterjee of Sukunmar

Basu & Co. for the respondents.
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The Judgrment of the Court was delivered by

GOSWAM , J.-This application for a wit of ~habeas corpus

under Article 32 of the Constitution arises out of an.  order

of detention nade on June 25, 1973, by the District

Magi strate Burdwan under subsection (1) read with subsection

(2) of section 3 of the Maintenance of Internal Security

Act, 1971. The order was nmade in order to prevent the

petitioner fromacting in a manner prejudicial to the / main-

tenance of supplies and services essential to the comunity.

The grounds on which the said order is based are as foll ows
"(1) On 20-3-73 night at about 01.00 hrs. you
wi th your other associates conmtted theft  of
bal | bearings and wheels of the bucket
carriages of the rope-way |ines near Harishpur
vil |l age and the supply of sand to t he
collieries was suspended. By such -act you
adversely affected the raising of ~supply of
coal fromthe collieries which is essentia
for human consunption and for the maintenance
of supplies and services essential to the
comuni ty.
(2) On 21-3-73 at about 03.00 hrs. you wth
your other associates conmitted theft of ' bal
bearings and wheels of the bucket carriages
from the rope-way |ines at Pal ashbon village
causi ng suspension of supply of sand to the
collieries. Sone stolen ball bearings were
recovered fromthe possession of one of your
associates on 23-3-73. The resultant effect
was that coal which is essential conmmodities
cannot be processed out of the mnes for hunman

and ot her consunption and for t he

mai nt enance of supplies and services essentia
to the conmunity."
The petitioner was arrested by the police in connection with




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 4

the aforesaid two incidents on March 26, 1973 and was
rel eased by the court on bail on the sane day. The police,
however, in due course submitted the final report on
Novenber 25. 1973 and the accused was di scharged on July 22,
1974.
As seen earlier the inpugned order of detention was made on
June 25, 1973 and the petitioner was detained in pursuance
of that order on July 13, 1973. It is submitted by M.
Quanruddi n, | earned counsel appearing as amicus curiae that
based on the grounds as given, there is an inordinate delay
in making the detention order. Secondly he subnmits that the
grounds are vague inasnmuch as there is no nention of the
nunber of ball bearings nor of the nunmber of associates in
the grounds. W are not inpressed by these subm ssions in
this case
We. however, find from paragraph 5 of the counter-affidavit
submitted by the Deputy Secretary, Mnistry of Comrerce,
Governnment, of I'ndia, who was the District Mgistrate of
Burdwan at the relevant tine- the foll ow ng statenent :-
"I ~further say that having regard to the
nature of the acts committed by the detenu (as
di scl osed in the grounds far-
199
nished to the detenu), I was bona, #de
satisfied that the said acts were sufficient
for making the detention order. Both the acts
stated in the grounds of detention wer e
conmitted by the detenu along wth hi s
associates in quick succession in_ course of
three successive days. "
The grounds which have been furnished to the detenu describe
the occurrence of two successive days, nanely, 20th and 21st
March, 1973 Even giving sone allowance to the affidavit of
t he District Mugistrate it nmay be that the "t hree"
successive incidents may include reference to the recovery
of some stolen ball bearings fromthe possession of "one of
your associ ates on 23-3-73" nmentioned in the second’ ground.
Even so, it was absolutely necessary to comunicate to the
detenu the nane of the particular. associate from whose
possession the recovery of the stolen articles, the_ subject
matter of the thefts disclosed in the two grounds, was nade.
Since it is clear fromthe District Magistrate's affidavit
that the recovery of the stolen articles fromone of the
detenu’ s associ ates weighed with himin nmaking the i npugned
order, the petitioner should have be-en apprised of that
material fact in a specific manner the | east of which was to
furni sh the name of the associate. It may be that onission
to give names of indeterm nate associ ates who run away after
conmtting illegal acts at dead of night may not be of
consequence but here the name of the associate fromwhomthe
stolen ball bearings were recovered was a definite fact
known to the authority in order to connect the detenu wth
the particular thefts. Since the sin of the recovery from
"one of your associates" visits the detenu against whom a
prejudicial inference has been nmade by the det ai ni ng
authority resulting in his subjective satisfaction in naking
the inmpugned order, onmission to disclose the nane of the
associate in the grounds amounts to denial of an effective
opportunity O the petitioner to represent against the order
For this infirmty in ,”he grounds the petitioner is denied
the constitutional protection under article 22(5) of the
Constitution.
It is subnitted on behalf of the respondents that even a
di scl osure of the nanme of the associate would have evoked
the sane plea of denial by the detenu and, therefore, would
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be inconsequenti al. W are wunable to accept such a
submi ssi on. In case of preventive detention the duty to
furnish the relevant material particulars in the grounds
whi ch reasonably influence the subjective satisfaction in
maki ng the order of detention is not to be judged by what
the answer the detenu will make but whether the detenu wll
be able to nake an effective representation against the
order. The possibility or probability of detenu's wultimte
denial of the allegations is not relevant in that context.
In this case either the District Magistrate did not know the
nane of the associate for which alone it was not possible
for himto disclose it to the detenu or know ng the sanme he
has refrained fromfam shing it to the detenu. 1In the first
case his subjective satisfaction was influenced by an unrea
and non-exi stent nmaterial « circunstances, the District
Magi strate not havi ng considered whether the associate coul d
200

be in-fact an associate of the detenu. |In the second case a
reasonabl e opportunity has not been given to the detenu to
know a very relevant and material particular in the grounds
to afford nmeking an effective representati on against the
order. In either case the order will be reckoned as invalid
under the | aw.

In the result the inmpugned order is invalid and the same is
guashed. The rule/nisi is made absolute and the petitioner
shal | be rel eased fromdetention forthwith

V. M K.

Petition all owed.
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