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ACT:
Supreme Court, Crimnal Appellate jurisdiction of --Certif-
icate of fitness, if can be granted by Hgh Court on a
guestion of fact Dying declaration evidiantry value of-If
must be corroborated in order to-sustain conviction-Consti-
tution of India, Art. 134(1)(c)- Indian Evidence Act (.1 of
1872), s. 32(1).

HEADNOTE

The Suprene Court does not ordinarily function as a Court of
crimnal appeal, and it is not competent for a Hi gh Court
under Art. 134(1)(c) of the Constitution to grant a certifi-
cate of fitness for appeal to this Court on'a ground which
is essentially one of fact.

Hari pada Dey v. The -State of Wst Bengal" - (1956) S.C. R
639, foll owed.

There is no absolute rule of lLaw, not even a rule of pru-
dence that has- ripened -into a: rule of law that a dying
declaration in order-that it may sustain an order of convic-
tion nust be corroborated by, other independent ~ evidence.
The observations made
553
by this Court in Madhoprasad v. The State of Madhya Priadesh
are in the nature of obiter dicta and do not lay down the
I aw.

Madhoprasad v. The State of Madhya Pradesh, ~A'l.R (1953)
S. C. 420, considered.

In re Guruswam Tevar, |.L.R (1940) Mad. 158, approved.
Case-| aw revi ewed.

The provision of s. 32(1) of the Indian Evidence Act " which
nmakes the statement in a dying declaration as to the cause
of death and the circunstances that brought it about rele-
vant, is an exception to the general rule of exclusion of
hear say evi dence and evi dence untested by cross-exam nation
The special sanctity which the Legislature attaches to such
a decl aration nmust be respected unl ess such declaration can
be shown not to have been nade in expectation of death or to
be otherw se unreliable and any evi dence adduced for this
purpose can only detract fromits value but not affect its
admi ssibility.

Al t hough a dying declaration has to be very closely scruti-
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ni sed, and tested as any other piece of evidence, once the
Court cones to the conclusion, in any particular case, that
it is true, no question of corroboration arises.

A dyi ng declaration cannot be placed in the same category as
the evidence of an acconplice or a confession

Consequently, in a case where the trial judge as also the
H gh Court founded their orders of conviction of an accused
person under S. 302 O the Indian Penal Code nminly on three
dyi ng declarations nade by the nurdered person in quick
successi on one after the other, and the Hi gh Court, relying
on a decision of this Court, sought for corroboration of
such dying declarations in the fact that the accused person
had absconded and was arrested in suspicious circunstances,
but was in doubt as to the sufficiency of such evidence of
corroboration and granted the certificate of fitness wunder
Art. 134(1)(c):

Held, that the certificate granted by the H gh Court was
inconpetent and as the case disclosed no grounds on which

thi's Court ~could possibly grant special |eave to appea
under Art. 136 of the Constitution, the appeal nust be
di sm ssed

JUDGMVENT:
CRI' M NAL APPELLATE JURI SDI CTI ON: crim nal Appeal No. 184 of
1956.

Appeal .. fromithe judgnment and order dated COctober 15, 1956,
of the former Nagpur High Court in Crimnal Appeal No. 205
of 1956 and Criminal Reference No. 15 of 1956, arising out
of the judgment and order dated July 10, 1956, of the First
Additional District Judge, Nagpur in Sessions Trial No. 34
of 1956.
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J. N Banerjee and P. C.__Agarwala, for the appellant.

Jindra Lal and R H. Dhebdr, for the respondent.

1957. Sept enber 25. The follow ng Judgnent of the Court
was delivered by

SINHA J.-This appeal on a certificate of fitness under ' Art.
134(1)(c), granted by the High Court at Nagpur (as it then
was), i s directed against the concurrent judgnent and orders
of the courts below, so far as the —appellant ~Khushal s
concerned, convicting and sentencing himto death under s.
302, Indian Penal Code, for the pre-neditated murder of
Babool al on the night of February 12, 1956, in one of the
quarters of the city of Nagpur

It appears that there are two rival factions in what has
been called the MII area in Nagpur. The appellant and
Tukaram who has been acquitted by the High Court, are the
| eaders of one of the factions, and Rangopal ,” P.W 4, I|naya-
tullah, P.W 1, and Tantu, P.W 5, are saidto be the |ead-
ers of the opposite faction. Before the tinme and date of
the occurrence, there had been a nunmber of incidents between
the two rival factions in respect of some of which |nayatul -
lah and Tantu aforesaid had been prosecuted. Even on the
date of the occurrence, apart fromthe one leading to the
nmurder of Baboolal, which is the subject-matter of the
present appeal, Tantu and |nayatullah had nmade two separate
reports about the attacks on them by Khushal’'s party. There
was anot her report |odged by Sanpat-one of the four persons
placed on trial along with the appellant, for the nmurder of
Babool al . That report was |odged at Ganeshpeth police
station at about 9.30 p.m on the sane date-February 12,
1956- agai nst | nayatullah alias Kalia and Tantu, that they
had attacked the forner with sharp-edged weapons (Ex. P-
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26). The prosecution case is that the appellant Khushal was
on bad ternms with Baboolal who was on very friendly termns
with the |leaders of the opposite faction aforesaid. Bei ng
infuriated by the conduct of Baboolal in associating wth
the enemes of the party of the accused, Sanpat, WMhadeo,
Khushal and Tukar am

555

suddenly attacked Baboolal with swords and spears and in-
flicted injuries on different parts of his body. The occur-
rence took place in a narrow | ane of Nagpur at about 9 p.m
Babool al was taken by his father and other persons to the
Mayo hospital where he reached at about 925 p.m The doctor
in attendance Dr. Kani kdale (P.W 14) at once questioned him
about the incident. and Baboolat is said to have nade a
statenent to the doctor which the latter noted in the bed-
head ticket (Ex. P-17) that he had been assaulted by Khu-
shal and Tukaramw th swords and spears. After noting the
statenment af oresaid, of Baboolal, the doctor tel ephoned to
the Ganeshpeth police station where the information was
noted at 9.45 p.m On receiving the information, Sub-Inspec-
tor A. K Khan recorded 'Ex. ~P-1) and registered an offence
under s. 307, Indian Penal Code, and i mediately went to the
Mayo hospital along with a head-constable and several con-
st abl es. He found Baboolal ina serious condition and
suspecting /that he m ght not survive and apprebendi ng that
it mght take time for the nmagistrate to be inforned and to
be at the spot, to record the dying declaration, he consult-
ed Dr. Ingle, the attendi ng doctor, whether Baboolal was in
a fit condition to make a statement. The doctor advi sed him
to have the dying declaration recorded by a magistrate. The
Sub- I nspector decided that it would be nore advisable for
him to record the dying declaration wthout any delay.
Hence, he actually recorded Baboolal’'s statement in answer
to the questions put by him(Ex. P-2) at 10-15 p.m In the
meantime, Shri M S. Khetkar, a nmagistrate, first class, was
called in, and he recorded the dying declaration (Ex. P-16)
between 11-15 and 11-35 p.m in the presence of Dr. Ingle
who certified that he had exam ned Babool al and had- found
him nentally in a fit condition to nake his dying declara-

tion. Besi des these three dying declarations recorded. in
qui ck succession, as aforesaid, by responsible public serv-
ants, Baboolal is said to have nade oral statements to a

nunber of persons, which it is not necessary to set out
because the Hi gh Court has not acted upon those oral dying
decl arations. W

71
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shal |l have to advert, later, to the recorded dying declara-
tions in sone detail, in the course of this judgnent. It is

enough to say at this stage that the courts/ below  have
founded their orders of conviction of the appellant mainly
on those dying declarations. Baboolal died the next norning
at about 10 a.m in hospital.

Havi ng come to know the nanes of two of the alleged assail-
ants of Baboolal fromhis recorded dying declarations, the
police becane busy apprehendi ng those persons. They could
not be found at their respective houses. The appellant was
arrested four days later in an out-house |ocked from out-
side, of a bungalow on Seminary Hill in Nagpur. The other
person nanmed as one of the assailants, Tukaram was arrested
much later. The prosecution case is that these persons were
abscondi ng and keeping out of the way of the police.

After investigation and the necessary inquiry, four persons
were placed on trial and the appellant was one of them The
Addi ti onal Sessions Judge acquitted two of them and convi ct -
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ed the remaining two the appell ant and Tukaram under s. 302.
Indian Penal Code, or in the alternative, tinder s. 302,
read with s. 34, Indian Penal Code. He sentenced the appel -
lant to death because in his opinion, he had caused
Babool al's death intentionally, and there were no extenuat-
ing circunmstances. He sentenced Tukaramto inprisonnent for
life, because in the |earned Judge's view of the case,
Tukaram had acted under the instigation of the appellant.
Accordingly, the |learned Additional Sessions Judge nade a
reference to the High Court for confirmation of the sentence
of death. That reference was heard along with the appea
filed by the condemed prisoner. The reference, the appea
by the convicted accused persons, as al so the appeal by the
CGovernment of Madhya Pradesh, against the two accused per-
sons who had been acquitted by the |earned trial Judge, and
the revisional application for enhancement of sentence
passed wupon Tukaram also filed by the State Government,
were all heard together and di sposed of by one judgment,
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by a Bench consisting of H dayatullah C. J. and Mangal nurti
J. - _The High Court, apparently with a viewto understanding
the evidence adduced in the case on behalf of the parties,
made a | ocal inspection on September 17, 1956, and recorded
their inpressions in a note which forns part of the record
of the Hgh'Court. In a very well-considered judgnent, the
Hi gh Court, /by its judgnment and orders dated October 13,
1956, acquitted Tukaram giving himthe benefit of the doubt
caused chiefly by the fact that in the dying declaration
(Ex. P-16) recorded by the nagistrate as aforesaid, he has
been described as a Teli, whereas Tukaram before the Court
is a Kolhi, as stated-in the charge-sheet.  The doubt was
further accentuated by the fact that there were three or
four persons of the name of Tukaram residing in the neigh-
bourhood and sone of themare Telis. The Hi gh Court exam
ined, in neticulous details, the evidence of the eye-wt-
nesses | nayatullah, P.W 1, and Sadashiv, P.W 3, and agreed
with the trial Judge in his estinate of their testinony that
those witnesses being partisan, their evidence could not be
relied upon, to base a conviction. The  High Court - went
further and canme to the. conclusion -that their evidence
bei ng suspect, could not be used even as corroboration, if
corroboration was needed of the three dying declarations
made by Babool al, as aforesaid. They upheld the conviction
and sentence of the appellant on the ground that the dying
declarations were corroborated by the fact that the appel-
ant had been abscondi ng and keepi ng out of the way of / the
police, and had been arrested under very suspicious circum
stances. These circunstances and the all eged absconding by
Tukaram were not so suspicious. as to afford corroboration
against him In that view, the High Court " very reluctant-
ly " gave the benefit of the doubt to Tukaram and all owed
his appeal. The High Court also agreed with the trial Judge
in acquitting the other two accused persons Sanpat and Maha-
deo-because these two persons had not been nanmed in the
dyi ng decl arations, and the oral testinobny was not of such a
character as to justify conviction. Accordingly, the Gov-
ernment appeal and
558
application in revision were dismssed. As against the
appel l ant, the reference nade by the learned trial judge was
accepted and his appeal disnmissed. Thus, under the orders
of the H gh Court, only the appellant stood convicted on the
charge of nurder with a sentence of death against him He
noved the High Court for a certificate under art. 134(1)(c)
of the Constitution, and the Hi gh Court granted a " certifi-
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cate of fitness Hence, this appeal
At the outset, we nust repeat what this Court has observed
in a nunber of appeals conming up to this Court on certifi-
cates of fitness granted by High Courts, mainly on questions
of fact. The main ground for the grant of the certificate
may be reproduced in the words of the High Court itself:
"The main ground is that there is not enough evidence
agai nst the accused and that there is an error in our judg-
ment in holding that there was no evidence to show that
Khushal whose abscondi ng has been held to corroborate the
dying declaration, was involved in a |liquor case. Duri ng
the course of the argument neither side drew our attention
to the docunents which were in the record; nor was any point
nmade of it, though we questioned why the absconding should
not be taken into consideration. Nowit seems that there
are one or two defence exhibits in which it has been shown
that Khushal was not found in his house when he was wanted
in. a liguor case after a search on 5th February, 1956. In
view of the fact that there is this error and the sufficien-
cy of the evidence night be a matter for consideration in
the light of this additional evidence, we think this is a
fit case for a special certificate under art. 134(1)(c) of
the Constitution."
It is clear that the H gh Court granted the certificate of
fitness under Art. 134(1)(c) of the Constitution not on any
difficult question of |law or procedure which it thought
required to be settled by this Court, but on a question
which is essentially one of fact, nanely, whether there was
sufficient evidence of the guilt of the accused. The | atest
reported case of this Court, bearing on this aspect of this
appeal , i s Haripada
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Dey v. The State of West Bengal (1), to the effect that a
High Court exceeds its power of granting a certificate of
fitness under that article if the certificate discloses that
the main ground on which it was based related to a question
of fact, and that the High Court is not justified in sending
up such a case for further consideration by this Court which
does not, ordinarily, concern itself wth deciding nere
guestions of fact unless such questions arise on a certifi-
cate granted under cls. (a) or (b) of Art. 134 (1) of the

Constitution. In other words, this Court does not function
ordinarily, as a Court of Crimnal Appeal. Under the Con-
stitution, it has the power, and it is its duty, to hear

appeal s, as a Regul ar Court of Appeal, on factsinvolved in
cases comng up to this Court on a certificate wunder /Art.
134(1)(a) or (b). To the same effect arethe other /deci-
sions of this Court, referred to in the ' reported decision
af oresaid, for exanple

Nar si ngh v. The State of Uttar Pradesh (2)

Bal adi n v. The State of Uttar Pradesh(3)

sunder Singh v. State of Uttar Pradesh(4)
It is, therefore, incunbent upon the High Courts to be
vigilant in cases comng up before them by way of an appli -
cation for a certificate of fitness under Art. 134(1) (c) of
the Constitution.
In view of these considerations, it has got to be held -that
the certificate of fitness granted by the H gh Court does
not satisfy the requirements of Art. 134(1)(c) of the Con-
stitution. The appeal on such a certificate has, therefore,
to be dismssed in limne; but we have to satisfy ourselves
whet her there are such grounds as would justify this Court
in granting special |eave to appeal to this Court, if the
appel l ant had approached this Court in that behalf. We
have, therefore, exam ned the record of this case from that
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point of view It appears fromthe judgnents of the courts
bel ow that the prosecution case rests mainly upon the three
dyi ng decl arati ons of Baboolal who died shortly after naking
those statements as to his assailants, in quick succession
wi thin about two and a half hours of the

(1) [1956] S.C.R 639.

(2) [1955] i S.C.R 238.

(3) AIl.R 1956 S.C 181

(4) A 1.R 1956 S.C 411.
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occurrence-indeed, the first one to the doctor, was made
within half an hour; as al so upon the evidence of two per-
sons | nayatullah, P.W | and Sadashiv, P.W 3, who figure as
eye-wi tnesses, and Trinmbak, P.W 2 and Rangopal, P.W 4, who
clainmed to haveturned up in the nick of time, to wtness
the |last stages of the occurrence. Though the trial Judge
did not disbelieve the oral testinbny of the wtnesses
aforesaid, and only insisted upon corroboration, the High
Court was nore pronounced in its viewthat the testinony of
those four wtnesses was not trustworthy. The Hi gh Court
has discussed their evidence in great detail, and was not
prepared to accept any part of their testinony on the ground
that they were strongly partisan witnesses and that they did
not cone to the rescue of the victimof the nurderous as-
sault if they were really in the neighbourhood of the place
of the occurrence, as clainmed by them |[|f we had to assess
the value of that body of oral evidence, we may not have
cone to the sane concl usion, but we proceed on the assunp-
tion that the High Court is right inits estimate of the
oral testinony adduced on-behalf of the prosecution. After
di scussing all that evidence, the H gh Court took the view
that it could not place any reliance on the oral testinony
of what Baboolal had spoken to P.Ws. 2 and 19 when they
deposed that Baboolal had named two of his assailants,
nanmely, the appellant and Tukaram The High Court reiied
upon the three dying declarations recorded at the hospital-
first, by the attendi ng doctor, second, by the Sub-Inspector
of police and the third, by the nmagistrate, first ~class,
bet ween 9-25 and 11-35 p. m As regards authenticity of the
record of those three statenents of the deceased, the High
Court had no doubt, nor has any doubt been cast upon them by
counsel for the appellant. The Hgh Court then  considered
the question whether the conviction of the accused could be
based on those dying declarations alone. 1t pointed out
that in that H gh Court as also in other Hi gh Courts, con-
victions on dying declarations al one had been rested if  the
Court was satisfied that the dying declaration was true and,
therefore, could be acted upon. But the decision of

561

this Court in Ram Nath Madhoprasad v. State of Madhya @ Pra-
desh (1) was brought to their notice, and in view of that
decision, the H gh Court |ooked for corroboration of the
dyi ng declarations aforesaid. It found that ' corroboration
in the subsequent conduct of the appellant in _that, as
deposed to by prosecution witness 31-the Sub-Inspector in-
charge of Ganeshpetli police station-the appellant could not
be traced till February 16, 1956, on which day, the police
obtained information to the effect that the accused had been
concealing himself in the prem ses of Ganesh dhobi at Hazari
Pahar . He went there and found the appellant sitting in a
room whi ch had been | ocked fromthe front side. He arrested
the accused. The High Court did not believe the defence
suggestion that the appellant bad been concealing hinself
for fear of the police in connection with an excise case in
whi ch be had been suspected. The records in connection wth
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that case have been placed before us, and, after exam ning
those records, we do not find any good reasons for differing
fromthe H gh Court in its appreciation of the circunstances
connected with the absconding of the accused. The High
Court took the view that the circunmstance of the appellant’s
conduct in concealing hinself and evading the police for a
nunber of days was consistent with the prosecution case that
he was concerned in the crine which was the subject-nmatter
of the charge against him Thus, in effect, the H gh Court
found corroboration which, according to the ruling of this
Court referred to above, was necessary in order to base the
convi ction upon the dying decl arati ons of Babool al

The question whether the circunstances of the appellant’s
al  eged keeping out of the way of the police, for a nunber
of days after the occurrence, can be used as corroboration
of the dying declarations, is not free fromdoubt and diffi-

cul ty. The argument on behalf of the accused that he had
been keeping out of the way of the police because he was
suspected inthe excise case is not entirely unfounded. He
had not left the city of Nagpur and gone out of the juris-
diction of the local police. In those circunstances we are
not

(1) A 1.R 1953 S.C 420.
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prepared to say that the alleged absconding of the accused
could afford sufficient corroboration, if corroboration of
the dyi ng decl arati ons was needed.

In this Court, a good deal of argunent was addressed to us,
to the effect that the ruling of this Court lays down a
sound proposition of |aw which shoul d have been followed by
the Hgh Court, and that the alleged fact of the accused
abscondi ng and keeping out of the way of the police could
not be used as corroboration of the dying declaration. The
decision of this Court in Ram Nath Madhoprasad v. State of
Madhya Pradesh (1), contains the foll ow ng observations, at
p. 423, which have been very strongly relied upon, on behalf
of the appellant, as having a great bearing upon the value
to be placed upon the dying declarations:

"It is settled law that it is not safe to convict an accused
person nerely on the evidence furnished by a dying declara-
tion without further corroboration because such a statenent
is not made on oath and is not subject to cross-examnation
and because the maker of it might be nmentally and physically
in a state of confusion and m ght well be drawi ng upon his
i magi nation while he was nmaking the declaration. It is -in
this light that the different dying declarations made by the
deceased and sought to be proved in the case have to be
considered.........

We have, therefore, to exam ne the | egal position whether it
is settled |law that a dying declaration by itself can, in no
circunstances, be the basis of a conviction.. In the first
pl ace, we have to exam ne the decision aforesaid of this
Court from this point of view This Court ' exam ned the
evidence in detail with a viewto satisfying itself that the
dying declarations relied upon in that case were true. In
that case, apart fromthe dying declarations, there was the
evidence of the approver. This Court found that the evi-
dence of the approver and other oral testinmony had been
rightly rejected by the Hgh Court. |In that case also, the
Court had mainly relied upon the dying declarations for
basi ng the conviction under s. 302,

(i) Al.R 1953 S.C. 420.
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read with s. 34, Indian Penal Code. This Court exanined for
itself, the dying declarations and the other evidence bear-
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ing upon the truth and reliability of the dying declara-
tions, and after an el aborate discussion of all that evi-
dence, cane to the conclusion that the dying declarations
did not contain "a truthful version of what actually hap-
pened". Thus after a very careful and cautious exam nation
of the facts of the case, connected with the recording of
the dying declaration, and of the other evidence in the case
and of the fact that it was a dark night without any |[|ights
avail abl e at the place of occurrence, this Court distinctly
cane to the conclusion that the dying declaration was not
true and could not be relied upon to base, upon that al one,
the conviction of the appellants. It is, thus’ clear that
the observations quoted above, of this Court, are in the
nature of obiter dicta. But as it was insisted that those
observati ons were binding upon the courts in India and upon
us, we have to examine themw th the care and caution they
rightly deserve.

The Legislature in its wisdomhas enacted in s. 32(1) of the
Evidence Act that "Wen the statenment is made by a person as
to the cause of his death, or as to any of the circunstances
of -the transaction which resulted in his death, in cases in
whi ch the cause of that person’'s death comes into question",
such a statement witten or verbal made by a person who is
dead (omtting the unnecessary words) is itself a relevant
fact. This provision has been made by the Legislature,
advisedly, as a matter of sheer necessity -by way of an
exception to the general rulethat hearsay is no evidence
and that evidence, which has not been tested by cross-exani-
nati on, is not adm ssible. The purpose of cross-exani nation
is to test the veracity of the statenents made by a w tness.
In the view of the Legislature, that test is supplied by the
sol enm occasi on when it was nmade, nanely, at a tinme when the
person naking the statement was in danger ‘of losing his

life. At such a serious and solem nonent, that person is
not expected to tell lies; and secondly, the test of cross-
exam nation would not be available. 1In such a case, the
necessity of oath al so has been

72
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di spensed with for the sane reasons. Thus, a statenent made
by a dying person as to the cause of death has been accorded
by the Legislature a special sanctity which should, onfirst
principles, be respected unless there are clear circum
stances brought out in the evidence to show that the person
maki ng the statement was not in expectation of death, not
that that circunstance woul d affect the admissibility of the
statenment, but only its weight. It nmay also be shown by
evidence that a dying declaration is not reliable because it
was not nmade at the earliest opportunity, and, thus, there
was a reasonabl e ground to believe its having been put into
the nouth of the dying nan, when his power- of resistance
against telling a fal sehood was ebbi ng away; or because the
statement has not been properly recorded, for exanple, the
statenment bad been recorded as a result of pronpting by sone
interested parties or was in answer to |eading questions put
by the recording officer, or, by the person purporting to
reproduce that statenent. These may be sonme of the circum
stances which can be said to detract fromthe value of a
dyi ng declaration. But in our opinion, there is no absolute
rule of law, or even a rule of prudence which has ripened
into arule of law, that a dying declaration unless corrobo-
rated by other independent evidence, is Dot fit to be acted
upon, and nmade the basis of a conviction. No decision of
this Court, apart fromthe decision already noticed, has
been pointed out to us as an authority for the proposition
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that a dying declaration, in order to be acted upon by a
court, nust be corroborated by independent evidence. On the
other hand, the different H gh Courts in India (including
Burma) have taken conflicting views as to the value of a
dying declaration in part or inits entirety, wthout any
i ndependent corroboration. For exanple, a Division Bench of
the Bonbay Hi gh Court, presided over by Sir John Beaunont
C.J., has laid down in the case of Enperor v. Akbaral
Karinbhai (1), that a statement which is covered by s. 32(1)
of the Evidence Act is relevant evidence and has to be
judged on the same principles as other evidence, bearing in
m nd that such a
(i) I.L.R (1932) 56 Bom 31.
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declaration was not made on oath and was not subject to
cross-exani nation, ~and is, therefore, a weaker type ,of

evi dence than that given by a witness on oath. Ther ef or e,
if a part of a dying declaration is deliberately false, it
wi I'l not be safe to act upon the other part of the declara-

ti'on” without very definite corroboration, That Bench also
ruled that it is not correct to postul ate that because sone
part of the dying declaration is false, the whole declara-
tion mnust necessarily be disregarded. The Bombay Hi gh
Court, thus, did not agree with the observations of the
Calcutta H'gh Court in the case of Enperor v. Premananda
Dutt (1) to the effect that it is not permssible to accept
a dying declaration in part and to reject the other part and
that a dying declaration stood on a widely different footing

from the testinony of awitness given in court. On the
ot her hand, we have the decision of the Rangoon H gh Court,
reported in the case of the King vi Maung Po Thi (2). In

that case, the positive evidence led on behalf of the prose-
cution was found to have been tanpered with and unreliable.
The Court set aside the order of acquittal passed by the
trial judge, and recorded an order of conviction for nurder,
practically on the dying declaration of the victim of the

crine. The Court observed that there was. no such rule of
prudence as had been invoked in aid of the accused by the
trial judge who had observed that an accusation by a ' dying

man, w thout corroboration froman i ndependent source, coul d
not be the sole basis for conviction. The learned Judges of
the Hi gh Court further observed that in order to found on a
dying declaration alone, a judgnent of conviction of an
accused person, the Court must be fully satisfied that the
dying declaration has the inpress of truth on it, after
examining all the circunmstances in which the dying person
made his statenent ex-parte and without the accused having
the opportunity of cross-examining him( If, on such an
exam nation, the Court was satisfied that the dying declara-
tion was the true version of the occurrence, conviction
coul d be based solely upon it.

(1) (1925) I.L.R 52 Cal. 987. (2) A l.R 1938 Rang. 282
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In the H gh Court of Madras, there was a difference of
judicial opinion, as expressed in certain unreported cases,
which resulted in a reference to a Full Bench. Sir Lione
Leach C. J. presiding over the Full Bench (In re, Guruswamni
Tevar (1) ), delivered the unani nous opi nion of the Court
after exam ning the decisions of that Hhgh Court and of
other High Courts in India. H's conclusions are expressed
in the penultinmate paragraph of his judgnent, thus:-

“In my judgnent it is not possible to |lay down any hard and
fast rule when a dying declaration should be accepted,
beyond saying that each case nmust be decided in the |ight of
the other facts and the surroundi ng circunstances, but if
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the Court, after taking everything into consideration, is
convinced that the statement is true, it is its duty to
convict, notwithstanding that there is no corroboration in
the true sense. The Court must, of course, be fully con-
vinced of the truth of the statenent and, naturally, it
could not be fully convinced if there were anything in the
ot her evidence or in the surrounding circunstances to raise
suspicion as to its credibility."

To the sane effect are the decisions of the Patna H gh Court
in the case of Mohamad Arif v. Enperor(2), and of the Nag-
pur . High Court in Gulabrao Krishnajee Mratha v. King
Enmperor (3).

The Judicial Conmittee of the Privy Council had to consider
in the case of # Chandrasekera alias Alisandiri v. The
King(4), the question whether nmere signs nade by the victim
of a nurderous attack which had resulted in the cutting of
the throat, thus, disabling her fromspeaking out, could
cone within the nmeaning of s. 32 of the Ceylon Evidence
Ordi nance, which was analogous to S. 32(1) of the Indian
Evidence Act. The Pi-ivy Council affirnmed the decision of
the Supreme Court of Ceylon, and nade the followi ng observa-
tions in the course of their judgnent, which would suggest
that a dying declaration, if found reliable by a jury, may,
by itself, sustain a conviction

(1) I.L.R /[1940] Mad. 158, 170.

(2) A 1.R 1941 Patna 409.

(3) I1.L.R [1945] Nag. 613; A'1.R 1945 Nag. 153.

(4) [1937] A.C 220, 229.
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PR Apart fromthe evidence proceeding fromthe deceased
woman, the other evidence was not sufficient to warrant a
conviction, but at the same tinme that other evidence was not
nerely consistent with the deceased’ s statenent but pointed
in the sane direction.’” It was:%case in which, if the
deceased’ s statenent was received, and was believed, as it
evidently was by the jury, to be clear and unnmistakable in
its effect, then a conviction was abundantly justified and,
i ndeed, inevitable."

In ' Phipson on Evidence', 9th ed., p. 335, the author has
di scussed the question Wether, a dying declaration without
other evidence in corroboration, could be sufficient for a
conviction, and has nmade the fol lowing observations ~which
are pertinent to this case

. The deceased then signed a statenent inplicating the
prisoner, but which was not elicited by question and answer,
and died on March 20. It was objected that being begun in
that form it was inadm ssible:-Held (1) the questions and
answers as to his state of mnd were no part of  the dying
declaration; (2) that even if they were, they only affected
its weight, not its admissibility ; and (3) that the decla-
ration was sufficient, w thout other evidence, for convic-
tion (R v. Fitzpatrick (1910) 46 Ir. L.T.R 173, CCR."
Sonetimes, attenpts have been nade to equate a dying decla-
ration wth the evidence of an acconplice or the evidence
furnished by a confession as against the maker, if it is
retracted, and as agai nst others, even though not retracted.
But,,in our opinion, it is not right in principle to do so.

Though under s. 133 of the Evidence Act, it is not illegal
to convict a person on the uncorroborated testinmony of an
acconplice, illustration (b) to s. 114 of the Act lays down

as a rule of prudence based on experience, that an accom
plice is unworthy of credit unless his evidence is corrobo-
rated in material particulars and this has now been accepted
as a rule of law. The sanme cannot be said of a dying decl a-
rati on because a dying declaration may not, unlike a confes-
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sion, or the testinony of an approver, conme froma tainted
source. |If a dying
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decl arati on has been made by a person whose antecedents are
as doubtful as in the other cases, that may be a ground for
| ooking upon it with suspicion, but generally speaking, the
maker of a dying declaration cannot be tarnished with the
sanme brush as the maker of a confession or an approver.

On a review of the relevant provisions of the Evidence Act
and of the decided cases in the different Hgh Courts in

India and in this Court, we have cone to the conclusion, in
agreement with the opinion of the Full Bench of the Madras
H gh Court, aforesaid, (1) that it cannot be laid down as

an absolute rule of law that a dying declaration cannot
formthe sole basis of conviction unless it is corroborated,;
(2) that each case nust be determined on its own facts
keeping in view the circunmstances in which the dying decla-
ration was nmde ; (3) that it cannot be laid down as a
general” proposition that a dying declaration is a weaker
ki'nd~ of evidence than other pieces of evidence; (4) that a
dying declaration “stands on the sane footing as another
pi ece of evidence and has to be judged in the 1light of
surroundi ng circunstances and with reference to the princi-
pl es governing the weighing of evidence; (5) that a dying
decl arati on/ which has been recorded by a conpetent nmagis-
trate in the proper nmanner, that is to say, in the form of
guestions -and answers, and, as far as practicable, in the
words of the nmaker of the declaration, stands on a rmuch
hi gher footing than a dying declarati on which depends upon
oral testinmony which may suffer fromall the infirmties of
human, nenory and human character, and (6) that in order to
test the reliability of a dying declaration, the Court has
to keep in viewthe. circunstances like the opportunity of
the dying man for observation, for exanple, 'whether there
was sufficient light if the crine was commtted at night;
whet her the capacity of the man to renenber the facts stated
had not been inpaired at the tinme he was nmaking the state-
nment, by circunstances beyond his control; that the ~state-
nment has been consistent throughout if he had several oppor-
tunities of making a dying declaration-apart fromthe offi-
cial record of it-; and that the statenent had been made at
the
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earliest opportunity and was not the result of tutoring by
i nterested parties.

Hence, in order to pass the test of reliability, a dying
declaration has to be subjected to a very  close scrutiny,
keeping in view the fact that the statenment has been made in
the absence of the accused who had no opportunity of testing
the veracity of the statenment by cross-exani nation. But
once the court has conme to the conclusion that the dying
declaration was the truthful version as to the circunstances
of the, death and the assailants of the victim ‘there i's no
guestion of further corroboration. If, on the other hand,
the court, after examining the dying declaration in all “its
aspects, and testing its veracity has cone to the concl usion
that it is not reliable by itself, and that it suffers from
an infirmty, then, w thout corroboration it cannot formthe
basis of a conviction. Thus, the -necessity for corrobora-
tion arises not fromany inherent weakness of a dying decl a-
ration as a piece of evidence, as held in sone of the re-
ported cases, but fromthe fact that the court, in a given
case, has come to the conclusion that that particular dying
declaration was not free fromthe infirmties referred to
above or fromsuch other infirmties as may be disclosed in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of 12

evi dence in that case.

Havi ng made t he general observations bearing on the question
of the legality of basing a conviction on a dying declara-
tion alone, and keeping in view the tests set out above, |et
us exam ne the dying declarations now in question before us.
The nost remarkabl e fact which energes froman exam nation
of the three successive dying declarations made in the
course of about two hours, by the deceased, is that he con

sistently nanmed the appell ant and Tukaram as the persons who
had assaulted himw th sword and spear. The injuries found
on his person, nanely, the punctured wounds and the incised
wounds on different parts, of his body, are entirely con-
sistent with his statenent that he was attacked by a nunber
of persons with cutting and piercing weapons. No part of
his dying declarations has been shown to be false. O the
two assailants named by him Tukaram was convicted by the
| earned trial judge, but-acquitted
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by 't he H gh Court which very reluctantly gave himthe bene-
fit of the doubt created by the simlarity of nanes in that
| ocality, as already stated. ~There was no such confusion in
the case of the appellant. The deceased indicated that
there were two nore persons concerned in the crime, but he
could not nane them The other two accused persons who were
acquitted by the courts below had not been named in the
dyi ng decl arations and, therefore, their acquittal did not,
inany way nmlitate against the truth of the dying declara-
tions. The courts bel ow al so agreed in hol ding that Babool -
al was in a position to see his assailants and to identify
them in the light of the electric |anp nearby. They have
al so pointed out that there was no “"coaching". There is no
doubt, therefore, that Babool al had been consistent through-
out in nam ng the appellant as one of his assailants, and he
named himwi thin |l ess than-half an hour of the occurrence

and as soon as he reached the Mayo Hospital. There was,
thus, no opportunity or timeto tutor the dying man to tel
a lie. At all material tinmes, he was in a proper state of

mnd in spite of multiple injuries on his person, to ~remem
ber the nanmes of his assailants. Hence, we have no reasons
to doubt the truth of the dying declarations and  their
reliability. W have also no doubt that fromthe |l egal and
fromthe practical points of view, the dying declarations of
t he deceased Baboolal are sufficient to -“sustain t he
appel l ant’s conviction for nurder. The only other question
that remains to be considered is whether there are any
extenuating circunstances in favour of the accused justify-
ing the lesser of the two sentences prescribed by |aw. I'n
our opinion, there are none. It was a case of a deliberate
col d- bl ooded nur der.

For the reasons given above, we uphold the judgrment and
order of the High Court convicting the appellant of nurder
and sentencing himto death. The appeal s, | accordingly,
di smi ssed.

Appeal dism ssed.
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