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ACT:

Cvil Service-Seniority, whether to follow length of service
or confirmation Quota rule whether inplies rotational

f or mul a- Whet her vacanci es nmeans vacanci es i n_pernanent posts
only or it includes vacancies in tenporary posts also.-
Menor andum of Home M nistry dated 22-6-1949 and | 22-12-1959-
Menor andum of Mnistry of Wrks. Housing and Supply ~ dated
8- 12- 1960.

Di stinction between pronotion and confirmation.

For recruitment through two sources whether quota is
i nt erdependent or independent-Constitution Article ' 77(3)-
Effect of Menorandum issued by Mnistry other than one
enmpower ed under All ocation of Business Rul es.

HEADNOTE:

The petitioners who were Assistant Engineers (Class Il) were
pronmoted to officiate as Executive Engineers in Cass |
Central Engineering Service by a properly constituted
Departnmental Pronotion Conmittee. Respondents 4 to 66 we
initially recruited as Assistant Executive Engineers C ass |
and were prompted to the grade of Executive Engi neer. The
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vacancies in the grade of Executive Engineer can only be
filled by promotion fromthe aforesaid two grades in the
ratio of 75 % and 25% The relevant rule reads as under :-
"75 per cent of the vacancies in the grade of Executive
Engi neer, Cass 1, shall be filled by pronotion of Assistant
Executive Engineers Clause |., the rest of the vacancies
being filled by pronotion and or by transfer in accordance
with parts 4 and 5 of the rules respectively".

There are no statutory seniority rules. The petitioners
ware shown as junior to respondents No. 4 to 66 and they
were not considered for pronotion to the higher post of
Superintendi ng Engi neer, although they have been Executive
Engi neers for longer period by following the quota rule at
the stage of confirmation.

The petitioners contended that their seniority should be
determnined in accordance with the Home Mnistry’s Menorandum
dat ed 22-6-1949. i.e., the length of service put in by them
in the grade of Executive Engi neer

It was contended on behal f of the respondents.

(1) Inthequotarule thereis an inplied rotational system
by which only at the time of confirmation of the petitioners
as Executive Engineers the-seniority may be fixed in-
accordance with the quota.

(2) Reliance was al'so placed on the Ofice Menorandum dat ed
8-12-1960 issued 'by the Mnistry of Wrks, Housing and
Supply according to which confirmation was to be nmde by
appl ying rotational nethod in working out the quota rule.

(3) Vacancies in quota rule neans only vacancies in
per manent posts.

(4) (Quota rule applies-at the stage of confirmation and the
seniority would be rel atable to confirmation.

(5) One third quota cannot be filled in until and unless
two third quota is available and filled in

(6) Since the petitioners had their lien in Cass Il | posts
they cannot be expected to belong to 2 grades at the sane
time.

(7) Menorandum dated 22-6-1949 has no application since it
was issued is order to safeguard the interests of the
di spl aced governnent servants.

980

HELD:

(1) Wen recruitnent is fromtwo or several sources there
is so inherent invalidity in introduction of quota ~system
and to work it out by a rule of rotation. The existence  of
a quota and rotational rule by itself wll not violate
Article 14 or Article 16 of the Constitution. [993 E]

Mervin Coutinho and Govind Dattatraya Kel kar cases referred
to.

It is the unreasonable inplenentation of the sane which my
in a given cane attract the frown of the equality clause.
[993 E-F]

(2) The Menorandum dated 8-12-1960 issued by the Mhnistry
of Works, Housing and Supply has not emanated fromthe Home
Mnistry which is the appropriate departnment for issuing
instructions n ,service matters under Allocation of Business
Rul es of the Central Governnent franed under Article 77(3)
of the Constitution. The said Menorandum also refers to a
notification dated 22-11-1960 of the Home M nistry which ha-
, hot been produced. The said Menorandum therefore. cannot
be availed of. The High Court wongly relied upon the
Menor andum dat ed 8-12-1960. [987 B-D]

(3) Wrds "vacancies in the grade of Executive Engineer"
i ncl ude both vacancies in the permanent posts as well as in
temporary posts since the cadre consists of both permanent
and tenporary posts. The quota rule will be enforced with refer
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ence to vacancies in all posts, whether pernanent or
temporary, included in the sanctioned strength of the cadre
(except such vacancies as are purely of a fortuitous or
adventitious nature). [991 H 992 A, 994 C D

(4) The quota rule will be enforced at the tine of initia
recruitnent in officiating capacity to the grade of
Executive Engi neer and not at the tine of confirmation. [994
B- C

(5) The argunent that one third quota cannot be filled in
unless two third quota was exhausted was negatived as the
argunent if accepted would introduce sterility in the quota
rule so far as the pronotees are concerned. Their hopes and
aspirations cannot be related to the availability of the

direct recruits to fill two third quota. Each quota will
have to be worked independently on its owmn force. The word
"rest’ in the quota rule cannot be pressed into service to

defect the object of the rule comng in aid of advancenent
of prospects of pronmotees. [991 A-B]

The case of Bi'shan Sarup Gupta applied.

(6) There is a well-recognised di stinction bet ween
pronmoti on-and confirmation. The tests to be applied for the
pur poses of pronotion and- confirmation are entirely
different. [989 F- (@

(7) Menorandum dated 22-6-1949 wll " clearly apply and
Menor andum dated /22-12-1959 is not applicable in this
particul ar case. [985 F- (@

Union of India & Os. v. Ravi Varma and others, etc., [1972]
2 SCR 992, followed

(8) In view of the judgnent in the Wit 'Petition the
Judgnent of the full Bench of Delhi H gh Court was set
aside. [994 H

JUDGVENT:
ORIGNAL JURISDICTION. Wit Petition No. 489 of 1972.
Petition Under Article 32 of the Constitution of India
AND

C. A Nos. 1745 to 1747 of 1974
Appeal by Special Leave fromthe Judgnent & Order dated the
20th May, 1971 of Delhi H gh Court in CW No. 716/69,
553/ 70 and 574 of 1970.
M C. Bhandare, P. H Parekh and S. Bhandare, for the
Petitioner (In WP No. 489/72) and Appellants (In CA No.

1745/ 74) .
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Lal Narain Sinha, Solicitor General of India, S. N Prasad
and R N. Sacht hey, for Respondents Nos. 1-3 (In WP.. No.
489/ 72) .

K. S. Ramamurthi, S. Bal akrishnan and T. M Ghatate of
Bal a krishnan and Ghatate, for Respondents Nos. 5, 23, 27,
31", 53, 59 & 65 (In W. No. 489/72).

S. Mar kandeya, for Respondents Nos. 71, 73, 83, 87, 93,
94, 96, 98, 103, 107, 109 & 111-113 (In WP. No. 489/72).

P. P. Rao, for Intervener Nos. 1-8 (In WP. No. 489/72).

P. H. Parekh and S. Bhandare, for Intervener No. 8 (In WP,
No. 489/72).

P. P. Rao, for the Appellants (In CAS Nos. 1746-1747/1974).
Bal akri shnan and N. M Ghatate, for Respondent No. 3 (In Al
the Appeal s).

The Judgrment of the Court was delivered by

GOSWAM, J. The petitioners in Wit Petition No. 489 of 1972
are confirred Assistant Engineers in the Central Engineering
Service (d ass 11). They were pronoted to officiate as
Executive Engineers in Cass | between Decenber 27, 1956 and
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Sept enber 8, 1959, by a properly constituted Departnenta
Pronmotion Conmittee and have been working as Executive
Engineers in the Central Public Wrks Departnent of the
Mnistry of Wrks and Housing of the Governnent of |India.
Except one petitioner (nanely, K G Chopra) all the
petitioners were promoted to the grade of Executive
Engi neer prior to their confirmati on as Assistant Engi neers.
The respondents 4 to 66 were initially recruited as
Assi stant Executive Engineers in Cass | and were pronoted
to the grade of Executive Engi neer between the period March
11,

1957 and February 23, 1966.

The appellants in Gvil ‘Appeals Nos. 1745 of 1974 and 1746
and 1747 of 1974, who were recruited directly to Class 11 as

a result of conpetitive exam nation in which they
had failed to secure requisite mar ks for bei ng
selected for Class 1, are also confirned Assistant Engi neers

in Gade Il and have been officiating as Executive Engi neers

in Grade 1. They have obtai ned special |eave against the
Ful I Bench judgrment ~ of the Delhi Hgh Court in
their wit petitions under Article 226 of t he
Constitution decided by a conmon judgrment of 20th My, 1971.
Since a conmon question of lawis involved in all these
matters, this judgment wll govern all the above
matters. W will, therefore, i nclude . the appellants

al so in describing themas petitioners in this j udgrent .
The Service with which we are concerned is the Centra

Engi neering Service, Cass |I. According to the Centra

Engi neering Service, C ass 1, Recr ui t nent Rul es
(briefly the Rules) framed in the year 1954 by S RO

1841 dated May 21, 1964, which are admttedly simlar to
those of 1949 Recruitment Rules, officers inthe grade of

Assi st ant Executive Engineer (Class |) and certain
Assi stant Engineers (Cass I1) are eligible for
promotion to the grade of Executive Engineer

982

(Cass 1). The vacancies in the grade of Executive Engi neer
can only be filled by pronotion from the aforesaid two
grades in the ratio of 75% and 25%  The aforesaid quota was
retrospectively altered with effect from Septenber 7, 1955,
to 66-2/3% and 33-113 %

Part | of the Rules contains the definitions. By Rule 2(b)

thereof, "The Conmm ssion" nmeans the Union Public Service,
Conmi ssion. Rule 2(c) defines "The Service" as the Centra
Engi neering Service, Cass |I. The Service includes various

grades of posts.
Rules 3, 4 and 5 rel evant for our purpose are
as under
"3. Recruitment to the service shall be / nmade
by any of the follow ng nethods: -
(a) By conpetitive examination iniindia in
accordance with Part |11 of these rules.
(b) By prompotion in accordance with Part |V
of these Rul es.
(c) By transfer in accordance with Part V of
t hese Rul es.
4. (1)A| appointnents to the service or to
posts borne wupon the cadre of the Service
shal | be nade by Governmnent.
(2) Subject to the provisions of rule 3
Governnent shall determne the nethod or
net hods of requirenent (sic) (recruitnment?) to
be enployed for the purpose of filling any
particular vacancies in the Service or such
vacancies therein as may be required to be
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filled during any particular period and the
nunber of candidates to be recruited by each
nmet hod.
Provided that all recruitments by conpetitive
exam nation (vide Part H of the rules) shal
be to the grade of Assistant Executi ve
Engi neer, Class | only.
Seventy-five per cent of the vacancies in the
grade of Executive Engineer, Cass 1, shall be
filled by pronotion of Assistant Executive
Engi neers, Class 1, the rest of the vacancies
being filled by promotion and/ or by transfer
in accordance with Parts IV and V of the Rul es
respectively.
5. Appoi nt ment s to the Servi ce nmade
ot herwi-se than by promotion will be subject to
orders issued from time to tine by t he
Mnistry of Home Affairs regarding specia
representation in the Services for specific,
sections of the people.
As noted earlier the quota for —pronotion between the
directly recruited Assistant Executive Engi neers and
promotees fromdam I, which was initially in the ratio of
75% and 25% was later altered to 66-2/3%and 33-1/3% in
1956 and with effect fromApril 1, 1972, the percentage has
cone to be 50:50 for /a period of seven years.
983
According to the petitioners prior to their pronotion as
Exci se Engineers the petitioners and respondents 4 to 66
were holding interchangeabl e posts, the nature of work,
responsibilities, powers and duties discharged by all of
them being the same and subsequent to their ~pronotion al
these and the pay scales were identical in every respect.
Prior to the pronotion, however, the “pay scale of the
petitioners was different from that of the Assi st ant
Executive Engineers who were already in Guade 1. The
Assi stant Executive Engineers.are directly recruited to
Grade | by conpetitive exam nation and sonetines ~Assistant
Engi neers (Cass 11) are also recruited by the  sane
conpetitive exanmination to Cass 11 when they cannot quality
with the requisite marks to obtain entry in dass |

Services. Besides, Cass IlIl Oficers are also prompted to
Class 11. In order, therefore, to give incentive of
promotion to enployees in Cass I1l, who have already

gat hered experience in the service, a certain percentage of
gquota is reserved for their pronotion to the grade of
Executive Engineer in the recruitment rules.

The Principal grievance of the petitioners is  against. the
seniority list as on 1-7-1971 (Annexure 'J') . where the
petitioners have bets shown as Junior to the respondents 4
to 66 (in Wit Petition No. 489 of 1972) and to the
respondents in the other two appeals. According to them
notwi thstanding the fact that they were recruited by
promotion to officiate in the grade of Executive Engineer
regularly as a result of selection by the Departnenta

Promotion Conmittee and they bay been working in that
capacity for nearly 13 years or over their cases were not
consi dered for the purpose of pronotion to the still higher
gr ades in Cass | and Assistant Executive Engi neers
recruited several years after their recruitnent have been
held to be, senior to themand sone of them have been
pronoted to the next higher grades ignoring their claim

It is admitted that there are no statutory seniority rules
as such and both sides depend upon certain nenorandum i ssued
by the Governnent of Indiain the Home Departnent to
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establish their respective clains.

According to the respondents it is nmanifest in the quota
rule that there is ail inplied rotational system by which
only at the tinme of confirmation of the petitioners as
Executive Engineers the seniority may be fixed in accordance
with the quota. According to the |learned Solicitor Genera
appearing on behalf of the Union of India the petitioners,

who were confirned in Class Il, have a lien in that grade
and they cannot be expected to belong to two grades at the
sane tine. It is, therefore, only at the lime of

confirmati on agai nst permanent vacancies that for the first
time the petitioners may be held to have been recruited to
class |1 of the Service. Since according to him the
recruitment is from two sources it is essential that
recruitment can only be understood within the meaning of
these rules to have taken place at the tinme of confirmation
of the petitioners in the superior grade, nanely, Cass 1
Necessarily, therefore, says the |learned Solicitor General
the quota rule applies at the stage, of confirmation and
seniority would be relateable to confirmation in Gade | of
the Service.
984
It wll be necessary alsoto refer torule 23 in Part 1V
referred to in rule 4(2) providing for pronotion
"23(1) No Assistant Engineer, Class Il shal
be pronoted as Assistant ‘Executive Engi neer
Cass 1
(2) Recrui tment by pronotion to the G ade of
Executive Engineer, Cass | shall be made by
sel ection from anong pernmanent Assi st ant
Engi neersin the Central Engineering  Service,
Cl ass 11, after consultation with t he
Comm ssi on. No of ficer shall have any claim
to such pronotion as of right.
(3) No Assi stant Engi neer shall be eligible
for pronotion to the Service, unless he-
(a) woul d, but . for age, be qualified for
adnmi ssion to the conmpetitive exam nation under
Part 11l of these Rules.
(b) has rendered at least three years’
services in a pernmanent or tenporary capacity
as an Assi stant Engi neer and subordi nate under
the Central Governnment; and
(c) satisfies the Conmission that he is  in
every respect suitable for appointnment to the
Servi ce.
4. It shall not be necessary to consult the
Conmi ssi on,
under this rule, in the case of any person, if

t he Conmi ssi on had been consul-ted in
connection with his tenporary pronotion to the
Servi ce.

The | earned Solicitor General draw& our particular attention
to rule 23 (2) which provides that recruitnent to the grade
of Executive Engineer (Class 1) has to be nmade by selection
from anongst pernmanent Assistant Engineers in Cass H He
submits that the word 'pernmanent’ in sub-rule (2) is very
significant. Since recruitment by pronotion can be nade
only from anongst permanent Assistant Engi neers, there can
be no recruitnent earlier when an Assistant Engineer is
holding his post in an officiating or tenporary capacity.
According to himthe petitioners could not be said to be
recruited to Class | when they were not permanent Assistant
Engi neers. Again according to himthe petitioners could be
consi dered as permanent Assistant Engineers only when they
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were confirned in their posts in Cass 11. According to the
respondents, confirmation and not officiating appointnent in
the grade of Executive Engineer is sine qua non of
recruitment to C auses.

As stated earlier there are no statutory seniority rules as
such. The whol e question will turn on the construction of
rule 4 read with rule 23 and also any other appropriate
adm nistrative instructions, issued by the Mnistry of Hone
Affairs with regard to the principles for determning
seniority. W have already quoted the said rules. W have
now to consider the Menorandum of the Honme Mnistry dated
June 22, 1949 (Annexure G 1) and another simlar Menorandum
dat ed

985

Decenber 22, 1959 (Annexure G 11). The latter Menorandum
gi vesan annexure containing the general principles for
determ nation of seniority in the Central Services.

M. Bhandare followed by M. Rao relies upon the Menorandunof
June 22, 1949 and agrees with the learned Solicitor Genera
that the ' Menorandum of Decenber 22, 1959, is not

rel evant: But the | earned Solicitor General goes further

to submit that the Menobrandumof June 22, 1949, is also
not relevant as it deals with seniority of displaced Government
servants who have been absorbed tenporarily in the Centra
Gover nirent and the petitioners do not fall in t hat
category.On the other hand, the petitioners submt that
fromthe Menorandum of Decenber 22, 1959, it -is clear that

al though the instructions contained in the Menor andum
dated June 22, 1949, were issuedin order to safeguard

the interests of the displaced Governnent servants, later on
as the specific objects underlying the instructions cited
above have been achieved, there is no | onger any reason

to apply those instructions in preferenceto the ' norna
principles for determ nation of seniority. The Menorandum
proceeds "it has, therefore, been decided in consultation
with the Union Public Service Conm ssion that hereafter the
seniority of all persons appointed to the various’ Centra
Services after the date of these instructions should

be determined in accordance with the General Principles
annexed hereto". "The instructions contained in the ~various
office Menorandumcited in paragraph | (including that of
June 22, 1949) above are hereby cancel |l ed, except in, regard
to determnation of seniority of persons appointed to the
various Central Services prior to the date of this Ofice
Menor andum The revised General Principles enbodied in

the Annexure will not apply with retrospective effect, but
will come into force with effect fromthe date of issue

of these orders, unless a different date in respect of any
particular service/grade from(sic (for?) which revised
principles are to be adopted for purpose of determ ning
seniority has already been or is hereafter agreed to by this

M nistry".
It is, therefore, clear that so far as the petitioners are
concernedthe Menorandum of Decenber 22, 1959, is  not

attracted. On the other hand the Menorandum of June 22,

1949, will clearly apply (See Union of India and O hers

v. M Ravi Varma and Others, etc.(1l). Para 2 of that

Menor andum may now be quot ed

"2. The question of seniority of Assistants
in the Secretariat was recently exam ned very
carefully in consultation with all t he
Mnistries and the Federal Public Service
Commi ssion and the decisions reached are
incorporated in para 8 of the instructions for
the initial constitution of the grade of
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Assistants, an extract of which is attached.
It has been decided that this rule should
generally be taken as the nodel in fram ng the
rules of seniority for other services and in
respect of persons enployed in any particular
grade seniority shoul d, as a genera

rule, be determined on the basis of the

(1) [1972] 2 S..C. R 992.

16- - 346SupCl - 75

986

length of service in that grade as well as
service in_an equival ent grade irrespective of
whether the Jlatter was under Central or

Provinci al Government in India or Pakistan".
Paragraph~ 8 to which a reference is made in
t he above Memprandum reads as follows : -
"8. ~Seniority of Assistants in Gade |V as
new y constituted. = The nanes of all existing
per manent Assi stant who are included in the
permanent strength of the service and who were
confirmed in their’ posts prior Lo the 22nd
Cctober, 1943, will be arranged in the first
instance M nistry-wi se in accordance with the
rules  in force at present. Such per manent
Assi stance will be considered senior to al
ot hers conferment in pursuance of t hese
instructions in vacancies arising upto the
22nd Oct ober, 1950. The order of seniority of
the latter group of Assistants, nanely, those
confirmed after the 22nd Cctober, 1943, which
will be ~arranged in a single Ilist for al
Mnistries, will be determined inter se on the
basis of their | ength of continuous service,
tenmporary or pernmanent in the grade of
Assi stant or in-an equival ent grade, provided
that any period of service during which the
pay actually drawn exceeds Rs. 160/- per nonth
should be deened to be service in’  a  grade
equi valent to that of an Assistant'.
It is subnitted on behalf of the respondents that the
guestion of seniority arises between Assistant ~ Executive
Engi neers and Assistant Engineers only when the latter ~are
menbers of ' the sane class grade whi ch happens only  after
t he Assi st ant Engi neers are confirnmed as Executi ve

Engi neers. It is enphasised that as between nenbers of
di fferent classes the question of relative Seniority cannot
ari se. It is further submitted that having regard to the

nature of the schene the rules provide that the grade of
Assi stant Executive Engineer will consists exclusively of
young nmen of merit proved by conpetitive exam nation who
will quickly after the necessary training have pronbtion to
the posts of Executive Engi neer and above. In the context
of that schene rule 4 (2) requires 66-2/3 % vacancies to be
filled by the Assistart’, Executive Engineers and "the rest"”
by pronotion of the Assistant Engi neers or by transfer. We
are not concerned with transfer fromother service in this
case. It is also contended that the rule clearly gives
preference to the extent of 66-2/3% to the Assistant
Executive Engineers. It is only after their appointnent to
the extent of 66-2/3%that "the rest" conmes into existence.
The argunent proceeds that it is only on confirmation and
absorption of Assistant Engineers in Cass | that the
guestion of relative seniority between them and Assistant
Executive Ercincers pronmpted as Executive Engineers can
ari se. It is strenuously contended that an Assistant
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Engi neer officiating as Executive Engi neer cannot be senior
to an Assistant Executive Engineer while officiating as
Executive Engineer. Particular vacancies as and when they
go on arising nust be finally filled to give effect to 66-
2/ 3% to Assistant Engineers and thereafter only the residue
to Assistant Engineers or transferred officers. It is
stressed by the respondents that appointnent by rotation is
involved in the mandate rule 4(2) itself.
987
M. Ramanurthi and M. Bal akri shnan whil e adopting the argu-
ments of the learned Solicitor General reply upon an Ofice
Menor andum of Decenber 8, 1960, of the Mnistry of Wrks,
Housing and Supply, Governnent of India, on the subject of
principles for seniority in the Central Engineering Service
and Central Electrical Engineering Service (Class 1) in the
Central Public Wbrks Department. The learned Solicitor
CGeneral did not address us on this Ofice Menorandum as he
rightly found considerable difficulty in doing so. It wll
appear | fromthe recital in this Menorandumthat it has not
emanated - from the Home Mnistry which is the appropriate
Depart ment for-issuing instructions in service matters under
the Allocation of Business Rules of the Central Governnent
under Article 77(3) of the Constitution. Besides, this
Ofice Mnmrandumrefers to and relies upon a Notification
of Novenber 22, 1960, of the Home Mnistry, nanely, U. 0. No.
9/ 38/ 60-Estt (D) for /issuing these instructions. The said
Notification of the Hone Mnistry could not be traced and
was not produced before us and in its absence we are unable
to take into consideration the Menmorandum of Decenber 8,
1960. The |l earned Solicitor General is, therefore, correct
in not referring to the sane but submitted his ‘argunents
mainly on the construction of the Recruitment Rules. He,
however, did submit that what was recitedin para 4 of the
Menor andum of Decenber 8, 1960, actually followed from rule
4(2) read with rule 23 and it was not, therefore, necessary
at all to make any reference to this Menorandum
It will be appropriate at this stage to refer to the
j udgrment of the Del hi Hi gh Court under appeal where the High
Court relied upon the said Notification of Decenber 8, 1960
and al so accepted the argunments on the line made before us
by the learned Solicitor General. The High Court relied
upon the Circul ar of Decenber 8, 1960 and paragraph 7 of the
annexure to the Ofice Menorandum of Decenber 22, 1959, of
the Home Mnistry with regard to the relative seniority  of
direct recruits and pronotees and observed as-foll ows
"The rotational sysstemis, therefore, firstly
justified by rule 4 (2) itself. Even if it is
assuned for the sake of argument (that rule,
4(2) is silent about the rotational system
then the administrative instructions make it
clear that the quota systemin rule 4(2) has
to be worked out only by the rotational system
and not in any other manner".
The High Court further held as follows
"The <case of Shri Gha (appellant in GCivi
Appeal NO 1745 of 1974) is that because he
was of ficiating as an Executive Engi neer O ass
I frombefore the tine the respondent No. 9
started officiating Shri g ha was entitled to
seniority not only against respondent No. 9

but agai nst the other respondents al so. Thi s
stand is contrary to the last part of rule
4(2) which conpels the Governnent to fill the

vacancies in the grade of Executive Engineers
d ass " strictly by rotation system
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i npl enenting the quota rule. Qur conclusion
on question No. 1, therefore, is that the
earlier confirmation and
988

the higher seniority given to the respondents
are | egal both according to the statutory rule
4(2) and according to the adm ni strative
i nstructions".
The administrative instruction which is referred to in the
above extract is to be found in the aforenenti oned paragraph
6 of the Circular of Decenmber 22, 1959, regarding relative
seniority of direct recruits and pronotees.
W have already nmde it clear that the Menorandum of
Decermber 22, 1959, is not applicable in this particular
case. W have, therefore, to exanine whether it is correct
to hold that it is inplicit in rule 4(2) read with rule 23
that the rotational systemis necessarily inplied to the
extent of ‘denying seniority to the petitioners if appointed
regularly earlier within their quota at the tinme of recruit-
ment . We have “also to exam ne the correctness of the
submi ssi on _as to whether the Assistant Engineers after they
are confirmed as such and continue to hold the appointnents
of Executive Engineer in regular course of selection through
the Departnental Promption Conmmttee, presided over by a
menber of the Union Public Service Conmission are entitled
to claim seniority vis-a-vis the Assistant Executive
Engi neers when pronoted subsequent totheir appointnents.
Now the question which arises for consideratiion is what is
the neaning of the words "vacancies in the grade of
Executive Engineer" as used in the aforesaid paragraph of
rule 4(2). When does a vacancy in the grade of. Executive
Engi neer arise? To answer this question it is necessary to
ascertain what are the posts which the grade of Executive
Engi neer consists of, for the vacancies can only be in the
posts in the grade 'of Executive Engineer. The word "grade"
has various shades of nmeaning in the service jurisprudence.
It is sometines used to denote a pay scale and sonetines a
cadre. Here it is obviously ,used .in the sense of ‘cadre. A
cadre may consists only of pernmanent posts or sonetines, as
is quite commopn these days, also of tenporary posts. To
gi ve one exanple, the cadre of Income Tax Oficers, Cass 1
Grade |1, as pointed out by this Court in Bishan Sarup Qupta
v. Union of India and Ohers(1l) in para 18 of the report,
consisted of It permanent and tenporary posts". Here inthe
present case it has been stated on oath by P. Ko Kulkarni
Under . Secretary to the Mnistry of Wrks and Housing, in
paragraph 7 of his Affidavit-inreply at page 252 of the
Paper Book that "there are permanent and tenporary posts
sanctioned from time to time in the grade of Executive
Engi neer, Class 1. Pronotions fromthe grade of Assistant
Executive Engi neers and/or Assistant Engineers are‘initially
made in an officiating capacity against the available
vacancies,. . . . the avail able vacancies obviously being
in the permanent and tenporary posts in the grade of
Executive Engi neer. Paragraph 23 of the same Affidavit-in-
reply at page 257 of the record is also to the same effect
"I say that there are pernanent and tenporary posts
sanctioned in the-grade of Executive Engineer". It is,
therefore, clear that the cadre of Executive Engineer
consi sts both of pernmanent posts and tenpo-
1. [1973] 3 s.C.C 1.
98 9
rary posts. Even fromthe statenment of sanctioned strength
of Engineering Oficer Class 1, Central P.WD., from 1960 to
1972 filed by the Solicitor General in the course of
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argunent it is apparent that the cadre includes both
permanent and tenporary posts. Wenever therefore, a

vacancy arises in a permanent post or in a tenporary post it
woul d be a vacancy in the grade of Executive Engineer and
the quota rule for promoti on would apply.

The above concl usi on at which we have reached is reinforced
also by a reference to rule 2 of section 6 in Chapter V at
page 31 of the C.P.WD. Manual, Volume 1 (1970 edition)
(hereinafter referred to as the Manual) wherein "every
of fi cer appointed agai nst a permanent or tenporary post" is
specifically adverted to. Again at page 35, rule 19(b),
there is a reference to Class | Direct Recruits (temporary).
Indeed we find an admission in paragraph 67 of the
Affidavit-in-reply filed by P.B. Kul karni at page 271 of the
record: "I submt that the quota rule is to be applied as
and when vacancies in the grade of Executive Engineer are
required to be filled but as already stated earlier it has
not been possible to apply this quota rigidly at the time of
officiating pronotions as pronmotions from the grade of
Assi st ant'_Engi neer have been far in excess of their quota".
It may also be noted that it is at the stage of pronption to
the grade of Executive Engineer that the quota rule is to be
applied. Now there is a well-recognised distinction between
"pronmotion" and "confirmation" and that is apparent fromthe
Manual , Chapter VI, Section 6 at pages 46-47. Rule 6, at
page 47 says that pronotions by a Departnental Pronotion
Commttee on the basis of assessnment of nerit froma field
of choi ce which may extend upto 5-6 tines the nunber of ex-
pect ed vacanci es, while rule 4 provi des t hat t he
confirmation is subject to -satisfactory performance and
clearance from the vigilance angle and the -confidentia
dossier of the official concerned is required to be revi ewed
to see that the individual has been reported satisfactorily
during the 'period of last three years as nmay be fixed by
the Departmental Pronotion Conmittee for the purpose and if
the reports are unfavourable or bel ow average, the incunbent

shall "have to wait for a further period till he /gains
sati sfactory reports. The tests , to be applied” for the
purpose of “"pronmotion" and "confirmation" are entirely
di fferent. When pronotion is made by sel ection, as'it is,
from anongst Assistant Engineers, it 1is based on the

assessnment of relative nmerit froma field choice consisting
of the senior nbst persons in the |ower cadre upto about 5
or 6 tinmes the nunber of expected vacancies, while for
confirmation the only aspect considered ~is whether the
performance of the incunbent is satisfactory and there is
not hi ng objectionable fromthe violence angle. Then again
section 7 of Chapter V of the Manual deals with the subject
of pronotion while section 8 of the sane chapter deals 'with
the subject of confirmation clearly recognising the distinc-
tion between pronotion and confirmation. Rule 4 of - section
7 at page 48 also nmkes a clear distinction between
promotion and confirmation. Rule 9 of the same section at
page 50 lays down the procedure for pronmotion to the
sel ection posts and this procedure has clearly no
application in cases of confirmation. It was this procedure
which was apparently followed when the petitioners and
respondents 67 to 118
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were promoted as officiating Executive Engineers from the
grade of Assistant Engineer. Then rule 12 of section 7 at
page 52 lays down that in order to be eligible for pronotion
as Superintendi ng Engi neer an Executive Engineer pronoted
fromdass | Service would have to, put in "7 years' service
in the grade of Executive Engineer". Simlarly an Executive
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Engi neer pronoted fromClass |l service also has to put in
"7 years’ service in the grade of Executive Engineer’. Thus

once an Assistant Engineer is regularly pronoted to
officiate in the grade of Executive Engineer, there is no
further restriction under the rules in his next junp to the
grade of Superintending Engineer. Now it cannot be disputed
that for the purpose of pronotion to the- grade of
Superintending Engineer 7 years service in the grade of
Executive Engineer would count by taking into account not
only service rendered after confirmation in the pernmanent
post of Executive Engineer but also service rendered in an
officiating capacity in a permanent or tenporary post as
Executive Engi neer. Thi's can be explained only on the
hypot hesis that the grade of Executive Engineer consists
both of pernmanent and tenporary posts and service in an
officiating capacity, here, is servicein the grade of
Executive Engineer. When an Assistant Executive, Engineer
or Assistant Engineer is pronoted to officiate as Executive
Engi neer 'he is regarded as pronbted to and serving in the
grade of ‘Executive Engineer. ~Again rule 11 of section 8 at
page 57 of the Manual enunciates a very inmportant principle
which clearly brings out the-distinction between pronotion

and confirmation. I't says inter alia that the 1list of
eligibility, is to'be finalised "after keeping in view the
seniority of the persons concerned in the post in which he
is to be confirned". / Seniority "in the post in which he, is

to be confirned" is to be reckoned. ~That nmeans that those
who are to be confirmed as Executive Engineers have a
seniority in the grade of Executive Engi neer though they are
only officiating Executive Engineers and their confirmation
would follow according to their seniority as officiating
Executive Engineers which would depend on when they were
promoted as officiating Executive Engineers in a regular
manner within their quota. It would, therefore, be seen
that so far as this service is concerned pronotion has
al ways been recognised as distinct from confirmtion
During the course of hearing instances have been shown where
Assi stant Engineers before confirmation in Class” It/ have
been regularly pronoted to officiate as Executive Engineers.
So also Executive Engineers prior to their confirmation as
such have been pronoted to officiate as Superintending
Engi neers. The process of selection by the Departnenta
Pronmotion Conmittee, according to rule 9 of section” 7 at
page 50 of the Manual is applied at the stage of pronotion
of Assistant Engineers as officiating Executive Engineers
and not at the stage of their confirmation which is required
to be made according to rule 4 of section 6 at page 46 and
rule 1 1. of section 7 at page 57 of the Manual. The quota
rule which on the plain |anguage of the |ast paragraph of
rule 4(2) is to be applied at the stage of pronotion /mnust,
therefore, be given effect to at the point of time when
Assi stant Engi neers and Assi stant Executive Engineers are
promoted as officiating Executive Engi neers and not at the
stage of their confirmtion.

It is subnitted by the respondents that one-third quota
cannot be filled unless the two-third quota was exhausted.
This, in our view,
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will introduce sterility in the quota rule so far as the
pronmot ees are concerned. Their hopes and aspirations cannot
be related to the availability or non-availability of the
direct recruits to fill the two third quota. Each quota
will have to be worked independently on its own force. The
word "rest" in the quota rule cannot be pressed into service
to defeat the object of the rule comng in aid of
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advancenent of prospects of pronptees in the hierapchy by of
the Service

It may be pointed out that even in the case of recruitnent
to the cadre of Income Tax Oficer, Grade Il, Cass 1, the
letter of the Governnent of India dated September 29, 1944,
which fixed the quota between direct recruits and pronotees
pursuant to rule 4 was substantially in the sane terns as

the |last paragraph of the present rule 4(2). It is stated
that the recruitment to Gade 11 of Class | will be nmade
partly by pronotion and partly by direct recruitment and
that "80% of the vacancies arising in the grade wll be
filled by direct recruitnent and the remai ni ng 20% vacanci es
will be filled on the basis of the pronption by selection
provi ded sui tabl e nunber of nmen are avai |l abl e for
pronotion". This quota of 80% and 20% was subsequently

altered by Covernnent of ‘India-to 66-2/3%and 33-1/3% by
their letter dated October 18, 1951. This Court held in
Bi shan ~Sarup GQGupta’s case (supra) interpreting the quota
rule of 1944 and 1951 in para 18 thereof as foll ows
"It is feebly contended on behalf of the
direct recruits that the quota rule should
relate to only-vacancies in permanent posts
and not tenporary posts. This contention is
not accepted either by the pronotees or the
depart nment . There is nothing in the ' Rules
of 1945 or the quota rul e of 1951 which says
that the vacanci es nust be vacancies in perna-
nent . posts. | ndeed the vacancies nust be
per manent vacancies that is to say vacancies
which are not for a few days, or for a few

nmonths or _are-otherwi se adventitious. The
whol e cadre has consisted of permanent and
t enporary Post s for years. Per manent
vacancies are, therefore, likely to take place
both in the permanent” posts and in t he
tenmporary posts. In fact M. Dutt, 'in his

affidavit filed in Jaisinghani’s case (supra),
had clearly alleged in paras 25 and 26 of the
affidavit that all the: direct recruits from
1948 onwards were initially appointed against
tenmporary posts and even at the time of the
filing of the affidavit, i.e.—on January 31
1967, direct recruits were being appointed
agai nst tenporary posts. W, therefore, find
no sufficient warrant for the contention that
the vacancies referred to in the quota rule
are vacancies only in the permanent posts".
This reasoning applies equally in the present case and it
nust be held that the vacancies referred to in_ the  quota
rule in the |ast paragraph of rule 4(2) are vacancies not
only in the pernanent posts but also in the tenporary posts
in the grade of Executive Engineer and the quota rule
applies at the stage when Assistant Engi neers and Assistant
Executive Engineers are pronoted even if it be in an offi-
992
ciating capacity to fill vacancies in the grade of Executive
Engi neer irrespective of whether the vacancies are in
per manent posts or tenporary posts.
But then the question may arise as to how the quota rule is
to be applied. Here again we find that guidance is afforded
by the decision of this Court in Bishan Sarup Gupta's case
(supra). Par agraph 14 of the judgnent in that case deals
with this very question vis-a-vis recruitment to the cadre
of Incone Tax Officers, Gade 11, dass |
"On the other hand, the contention on behalf
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of the direct recruits is that the rea
intention of the rule was to secure that at
any given nonent the service must consist of
direct recruits and pr onot ees in t he
proportion of 2:1. If, for exanmple, in any
year 50 direct recruits were appointed, than
not nore than 25 pronotees could be appointed

in that year. |If also no direct recruit was
appoi nt ed in a year there could be no
appoi nt nent of pronotees. This |ine of

argunent has been accepted by the Hi gh Court
and it was substantially on that ground that
the seniority list prepared on July 15, 1968,
has been set aside and directions given for
preparing a fresh one. Wat was, however,
over-| ooked -is that the rule, dated OCctober
18, 1951, was . not concerned Wth t he
constitution of the cadre but was concerned as
to how permanent vacancies were to be filled.
Rule 4 of the Incone-tax Class 1, Gade 11
Service Recruitment Rules also refers to
recrui tment of-candidates to vacancies in the
servi ce: The vacancies for any particular
year being ascertained, not nore than one
third of the same were to go to the pronotees
and the rest to the direct recruits. The
ratio was not nade dependent on whether any
direct recruit was appointed in any particul ar
year or. not. W are, therefore, unable to
accept the con construction put on.the quota
rule by the High Court. In our opinion, the
pronotees were entitled to one-third of the
vacancies in any particular year whether or
not there was direct recruitnent by
conpetitive exam nation in that year".
It would, therefore, be seen that the Assistant Executive
Engineers were entitled initially to three-fourth and
subsequently to two-third of the vacancies in the 'grade of
Executive Engineers arising in any particular year, while
Assistant Engineers were entitled initially to ,one-fourth
and subsequently to one-third of such vacancies and the
ratio was not dependent on whether any persons from- one
class or the other were, pronoted or not. |If there were
three vacancies in a year, two would go to the Assistant
Executive Engineers while- one would go to the Assistant
Engi neers and even if there were no eligible Assistant

Executive Engineers, who could be promoted to fill in-two
vacanci es belonging to their quota, one vacancy will have to
be filled by pronmpti on of an Assistant Engineer.  |f having

regard to the exigencies of the situation, the two vacancies
bel onging to the quota of Assistant Executive Engi neers had
to be filled in by Assistant Engineers for want of
availability of eligible Assistant Executive Engi neers,
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the appointnent of the Assistant Engineers to fill in such
two vacancies would be irregular, because that would be
outside their quota and in that event they would have to be
pushed down to |ater years when their appointnent can be,
regul arised as a result of absorption in their lawful quota
for those years. This is what was directed to be done by
this Court for the purpose of fixing inter se seniority
amongst direct recruits and pronotees in the grade of Incone
Tax Oficers Gade 11, Cass 1, in Bishan Sarup Gupta’'s case
(supra). This Court pointed out in that case as follows at
page 8
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"If there were pronotions in any year in
excess of the quota those pronotions were
nerely invalid for that year but they were not
invalid for all tine. They can be regularised
by being absorbed in the quota for the later
years. That is the reason why this Court
advi sedly used the expression "and onwards"
just to enable the Governnent to push down ex-
cess pronotions to |ater years so that these
promoti ons can be absorbed in the [ awful quota
for those years".
The same procedure will have to be followed in the present
case. Whenever it is found that Assistant Engineers were
pronmoted as officiating Executive Engineers in excess of
their quota they would have to be pushed down to |later years
in order that their promotion nay be regularised by being
absorbed in their quota for |ater years.
VWen recruitnent is fromtwo or several’ sources it should
be observed that there is no .inherent invalidity in
i ntroduction of quota systemand to Wrk it out by a rule of
rotation.  The existence of a quota and rotational rule, by
itself, wll not violate article 14 or article 16 of the
Constitution (See Marvyn Coutinho & Ors. v. Collector of
Custons, Bonmbay & Os.,(1) and Govind Dattatray Kelkar &
Os. V. Chief Controller of Inports & Exports & Os.) .(2)
It is the unreasonable inplenentation of the sane which may,
in a given case, attract ,he frown of the equality clause.
If the seniority list is now properly prepared.in the manner
indicated in this judgnent, +,here nmay be no objection on
the score of article 14 or article 16 of the Constitution.
In this view of the matter, it is not necessary to pursue
the argunments addressed regarding violation of articles 14
and 16 of the Constitution.
To sumari se the concl usi ons-
(1) VWhen Assistant Engineers (Cass 11) are
initially appointed “in a regular manner in
accordance wth the rules to, officiate as
Executi ve Engi neers, their seniority in
service in Gade I will count fromthe date of
their initial officiating appointment in d ass
I provi ded their initial of ficiating
appoi nt nent as Executive Engineers was
within their quota.

(2) Their seniority wll not be reckoned
fromthe date of their future confirmation in
Class 1

(1) [21966] 3 S.C.R 600.(2) [1967] 2 S.CR
29.
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The above principle is, however, suspect to
one reservation, nanely, if an Assi st ant
Engi neer before his confirmation in Class 11
were appointed to officiate in ass | in the

grade of Executive Engineer, although wthin
his quota, his seniority will count only from
the date of his confirmation in Cass 11 as
per manent Assi stant Engi neer notw thstanding
hi s earlier of ficiating appoi nt nent as
Executive Engi neer.

(3) The quota rule will be enforced at the
time of initial recruitment, in an officiating
capacity, to the grade of Executive Engineer
and not at the tinme of confirmation

(4) The quota rule will be enforced wth
reference to vacancies in all posts, whether
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per manent or tenporary, included in the
sanctioned strength of the cadre (except such
vacancies as are purely of a fortuitous or
adventitious nature) and the operation of the
guot a rul e will not depend upon t he
availability or non-availability of Assistant
Executive Engi neers for appoi nt nent as
Executive Engi neers. The non-availability of
Assi stant Executive Engineers for recruitnent
to the grade of Executive Engineer wll not
post pone the regular recruitnent of t he
Assi stant Executive Engineers as Executive
Engi neers within their quota.
(5) Once t he Assi st ant Engi neers are
regul arl yappointed to officiate as Executive
Engi neers within their quota they wll be
entitled to consideration in their own rights
as” Cass | Oficers to further pronotions.
Their~ "birth marks" . in their earlier service
wi I be of no relevance once they are
regularly of ficiating in the grade of
Executive Engi neer within their quota.
(6) | f~ Assistant Engineers are recruited as
Executive ~“Engineers in excess of their quota
in a 'Particular year they will be pushed down
to later years for absorption when due wthin
their quota.
In the result the Wit Petition and the Cvil  Appeals are
all owed. The judgnment of the High Court is set aside. The
respondents 1 to 3 in Wit~ Petition No. 489 of 1972
(respondent No. 1 being common in the other two Appeals) are
directed to amend and revi se the
995
seniority list of 1971 (Annexure J') in the light of the
directions in this judgnent and to give effect thereafter to
the revised seniority list so prepared. The revision of the
seniority |list shall not, however,. affect those enployees
who are not inpleaded in the proceedings before this /Court
and who have al ready been pronoted and confirned in higher

grades in the Service. Respondents 1.to 3 wll _—pay the
costs of the petitioners in Wit Petition No. 489 of 1972
and respondent No. 1 will pay to the appellants in the G vi

Appeal s costs through-out.

C.MP. No. 1889 of 1974 regarding delay in filling of the
counter-affidavit on behalf of respondents 1 to 3 in the
Wit Petition is. allowed.

W rmay observe in the end that it maybe desirable that the
time-, of this Court may not be consuned in resolving these
conplex tangles in conditions of service breeding  human
di scontent and the solution thereof is better left to a fair
and proper formulation of precise and’ unequi vocal “statutory

rules after examination of the problems with a,. | broad
humane approach
P.H P. Petitions and

Appeal s al | owed,
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