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representatives-Ef fect of.

HEADNOTE

A suit was filed by the plaintiffs claimng to succeed to
the estate of R a Bhum har Brahmin. The basis of the claim
was a special customof the famly to which the parties
bel onged, though under ordinary H'ndu Law they woul d not be
entitled to Succeed to the estate being related to R 'in a
di stant degree For establishing the custom the  plaintiffs
sought to prove 52 instances. The trial court held that 49
i nstances were proved and decreed the suit. The H gh Court,
in appeal, field that none of the instances were proved  and
al | owed the appeal

In appeal to this Court, apart fromthe contention that the
H gh Court was wong, the appellants (plaintiffs)  also
contended that the respondents’ (defendants) appeal to the
Hi gh Court shoul d have been dism ssed as parties were not
properly brought on record; while the respondents raised the
prelimnary objection that the appeal to this Court ~should
be di sm ssed, because the | egal representative of one of the
deceased plaintiffs was not brought on record.

Di sm ssing the appeal

HELD : 1(a) According to the plaint the parties are
descendants of Mand the plaint proceeds on the basis of the
custom prevailing in the famly of M Qut of the 52
instances only 3 belonged to the famly of M Merely because
the evidence with regard to various branches, which are said
to be descended from P-a renpte ancestor who lived five or
si x hundred years ago-was let in wthout any objection from
the defendants. it could not be assuned or held that such

evi dence was admi ssi ble. Besides, the evidence put forward,
though accepted on both sides wth regard to persons
descended fromP. is nore a matter of tradition w thout much
historical wvalue. It is of very little evidentiary value
and of little assistance in deciding the issues in the case.
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The evidence to be admtted cannot travel beyond the
pl eadi ngs, and therefore, the only evidence which can be
taken into account is of the three instances in Ms fanily.
C-D, H 936 B; 938 B; 939 C-(Q

(b) What rnust be proved is that the usage has been acted
upon in practice for such a long period and wth such
invariability As to show that it has, by combn consent been
submitted to as the established governing rule of the
fam ly. The evidence should be clear and unanbiguous,
though instances’ in support of a fanmily custom may not be
many and frequent. [938 G H, 942 D E]

(c) The initial onus of proving the special famly custom
lies on the plain-tiffs. [942 E]

Ramal akshm  Ammal v. Sivanat ha Perumal Sethurava, 14 M. A
570, 585 appli ed.

Puspavat hi v. Vishweswar A-1.R 1964 S.C. 118, foll owed.

(d) In acase like this'it is the docunentary evidence that
woul d show the actual attitude of the parties and their
consci ousness - regarding the customis nore inportant than
any oral  _evidence that was given in the case. Till this
case, the appellants, who are not ignorant persons but who
are confirned litigants nowhere made a claimsolely on the

basi s of the custom which they are now putting forward. On
the contrary, they have been siding with the contesting
def endant s. Their attitude throughout i's. consistent only

with their consciousness that they had no right to any share
in Rs estate. They had not appeared as wi tnesses and given
evi dence where they would have beenthe best persons to
explain the circunmstances relating to the instances or
explain the contents of documents which are not ' consistent
with the custom pl eaded.  Sone

933

documents in which nearer reversioners  seened to have
recogni sed the right of nore distant reversioners could not
be relied upon in the absence of "any evidence by the parties
to those docunents. who are partiesto the present suit, as
to why and how those docunents were executed or /why the
recital, were put in, in those docunents. On earlier
occasi ons, whenever they put forward a claimit was on the
basi s of being near ‘reversioners and sonetines on the basis
of false genealogy than on the basis of custom [945 E-G
948 D-F, H 949 C

The High Court was. therefore, right in holding that  three
i nstances in the famly of Mwere not proved and that the
cust om pl eaded was not established. [949 E

2(a) In the present case one of the appellants (plaintiffs)
died Ind his wi dow and son were substituted in his place.
Thereafter,’ the wi dow died, after the H ndu Succession Act.
1956 had cone into force, leaving a daughter. but’  the
daughter was not added as a party. But there is no
substance in the prelimnary objection raised by t he
respondents that because the daughter was not added as a
| egal representative the appeal to this Court had abated.
[949 F-950 D

In this case each of the reversioners is entitled to his own
specific share. He could have sued for his own share and
got a decree for it. Therefore, if one of the plaintiff’s
di es and his legal representatives are not br ought
on record the suit or the appeal mght abate as far as he is
concerned but not as regards the other plaintiffs or

appel l ants, Further not,-. the principle that applies in
this case is, whether the estate of the deceased appell ant
or respondent is represented. The principle is of

representation of the estate of the deceased which need not
be by ill the |legal representatives of the deceased. Thi s

[ 935
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is not a case where no | egal representative of the deceased
was on record. In a case where the person brought on record
is a legal representative, it wuld be consonant wth
justice and principle that, in the absence of fraud or

col l usi on. the bringing on record of such a | ega
representative is sufficient to prevent the suit or appear
from abating. The fraud or collusion nust be a fraud or

collusion between the appellant on the one hand and the
representative of the deceased respondent, who is brought on
record. on the other and vice versva, and the fraud
contenmplated is a fraud or collusion between the parties on
record to the detriment of the |egal representatives who has
not been brought on record. It could not be said that
failure to bring the daughter on record is fraud on the part
of her brother (’whowas on record) or that he was in
col lusion with respondents, nor can he deprive of her rights
by not inpleading her-as legal representative of their
deceased not her. [951 F-H; 952 G 954 A-B; 955 B-(]
The State of Punjab v. Nathu Ram [1962] 2 S.C R 636;
Raneshwar. Prasad v. Ms. Shyam Beharilal Jagannath [1964] 3
SCR 549;  Daya Ramv. Shyam Sundari [1965] 1 S.C R 231
Dolai Mlliko v. K C Patnai [1966] Supp S.C.R 22; Ratan
Lal v. Lal Man Das [1970] 1 S.C R 296; Mhabir Prasad v,
Jage Ram [1971] 3 S.C. R~ 301; Ram Sarup v. Minshi [1963] 3
S.CR 858 N K Mhd. Sulaiman Sahib.v. N C  Mhd.
Ismail Saheb [1966] 1 S.C. R, 937 and Karam Singh Sobir &
Anr. v. Shri Pratap Chand & Anr. [1964] 4 S.C. R, refer-

in.

(b) Against the decree passed by the trial court in favour
of the appellants, (plaintiffs) 3 appeals were filed "in the
Hi gh Court by the respondents (defendants) In-tw of the
appeal s one of the plaintiffs was not inpleaded as | party.
The Hi gh Court was correct in holding that the third  appea
atl east, had not abated because of the failure to ' inplead
one of the plaintiffs Is respondent in the other two appeals
anti that it was open to the High Court to give relief to
all the appellant,, in the H gh Court (respondents /in this
Court in exercise of its powers under O 41, r. 33, CP.C
[956 B-D; 959 B-(C

In this case, each one of the plaintiff could have filed a
suit for his share or the estate of the deceased. ~ The fact
that all the reversioners joined together as plaintiffs and
filed on suit does not mean that, if for one reason or
another. the suit of one of themfails or abates the suit of

the others also fails or aibates. The decree is in
substanc the conbination of several decrees in favour of
several plaintiffs. [If in an appeal against the decree one

of the plaintiffs is not added is not added as a respondent
it only means that the decree in his

934

favour cannot be set’ abide or nodified even if the appea
succeeds against the other plaintiffs in respect of @ their
i nterest. There would in that case be no conflict between
the decrees as the decree is a conbination of many decrees.
In other words the result of the failure to add one of the
plaintiffs as a respondent in two of the appeals would be
that the decree granted in his favour by the trial court
woul d stand but not the decrees granted in favour of the
other plaintiffs. They can be reversed in those appeals.
There woul d be no such difficulty in the third appeal and in
that appeal the decree granted in favour of the particular
plaintiff as well as in favour of the other plaintiffs could
have been reversed. It was, therefore, possible by the
application of the provisions of O41 rr. 4 and 33, to have
allowed the appeal in full and given relief not merely to
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the appellants in the third appeal but also to the
appel lants in the other two appeals assuning that they had
filed those appeals. It is not a case where the appellants
in those two appeal s had not taken the trouble of filing an
appeal and therefore they should not be given the benefit of
the appeal filed by the appellants in the third appeal
They had filed appeals to establish their rights. it was by
an oversight in filing those appeals that they hail failed
to inplead one of the plaintiffs as a party. To such a
case, O 41, r.33 clearly applies. [956 C-D; 957 E-H

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 760 to 762
of 1967.

Appeal from the judgment and decree dated the 27th July,
1959 of the Patna H gh Court in Appeal from Original Decree
Nos. 326, ‘332 and 333 of 1948.

S. C. Msra, |ndubhanu Singh, Inderdeo Narain Singh, Gyan
Sudha M sra and D. Goburdhan, for the appellants.

A K. Sen (In C. A No. 760/67), Sarjoo Prasad (In C. A No.
761762/ 67), @nteswhar Prasad and R D. Datar for the
respondents.

The Judgrment of the Court was delivered by

ALAG RISWAM, J.-In/ the year 1872 one Randhan Singh, a
Bhum har Brahnin, of village Barhiyain Bihar died |eaving
behind two wi dows, Msst. Mnrup Kumari and Pan’ Kumari,
and about 1700 bi ghas of land. ~Manrup Kumari died in 1923
and Pari Kunmari in 1933 Even while Pari Kumari was alive her
br ot her Sunder Singh ,seens to have been managi ng the estate
on her behalf. Shortly before her death he managed to get
from her a deed of release in favour of two persons, Gaya
Singh and Falgu Singh, alleged to be the sons of | Randhan
Si ngh’ s daughter, Jayanti  Kumari . In spite of t he
objections by persons who <claimed to be the near est
reversioners of Randhan Singh’'s estate, the |ands were
recorded in their names in the |and revenue proceedings.
This led to a nunber of proceedings both civil and crin nal
Utimtely the reversioners, who are now the respondents in
these appeals, filed five suits, T.S. Nos. 53 and 61 of 1934
and 20, 29 and 41 of 1935 for possession of the estate. In
1936 another suit, T. S. No. 37 of 1936 was filed by the
present plaintiffs 8 to 12, 15, 16 and 18 to 21 and Kunu
Babu Si ngh, uncle of the 11th plaintiff. In that suit- also
Gaya Singh and Fal gu Singh were defendants. In addition,
the plaintiffs in T.S. No. 53 of 1934 and <certain others
were added as defendants. The plaintiffs in that suit
claimed to be the nearest reversioners to the estate of
Randban Singh and al so that there was a custom prevalent in
the famly for a long time that nore distant heirs-than the
Shastric heirs of a person also joined the latter in
succeeding to the properties left behind by him They
wanted to be
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held as the nearest reversioners to Randhan Singh’s estate
and thus entitled to the properties left by Pari Kumari.
That suit failed. There-, after, the suit out of which the
present appeals arise was filed. 1In this the plaintiffs, in
T.S. Nos. 53 and 61 of 1934, and 20, 29 and 41 of 1935 are
def endants; so also certain alieness from them Certain
parties who are related to Randhan Singh in the same degree
as the plaintiffs, are also defendants. The plaintiffs in
the title suits of 1934 and 1935 are the nearer heirs of
Randhan Singh and are entitled to succeed to his estate on
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the ground of propinquity-if the ordinary rule of Hi ndu Law
applied. The plaintiffs in the present suit as well as the
def endants who are sailing with themare related to Randhan
Singh in a distant degree and would not be entitled to
succeed to his estate under the ordinary rule of H ndu Law.
Their claim is based on the plea of a special custom
applying to the famly to which the parties bel ong.
According to the plaint the parties are descendants of one
Choudhry Mohkam Singh. The plaint was acconpanied by a
geneal ogi cal table which runs into 26 printed pages in the
paper book. But during the course of the trial evidence has
been let in to prove the geneal ogy fromthe days of one Pran
Thakur who is said to have migrated to the village Barhiya
about five to six hundred years ago from a place called
Saj i dehpur. Though on behal f of the defendants the fact
that the original fanmily had m grated from Sandehpur was not
admtted, a point which is of little inportance, it seemnms to
have been generally agreed anong the parties that the comon
ancestor /was Pran Thakur and he lived five to six hundred
years ago. I nstances to prove the customput forward on
behal f of the plaintiffs were given not nerely from the
fam |y of Mohkam Singh but also from various other branches
said to be descended from Pran Thakur. The village Barhiya
is divided into twelve Tarafs naned after twelve of Pran
Thakur’s descendants. ~ The twel ve descendants whose nanes
these Tarafs bear were not necessarily at the sane degree of
descent from Pran Thakur but that again is not of nuch
i mport ance. The parties to this suit belong to Taraf Ram
Charan but in the plaint it was not the customof Taraf Ram
Charan that was pl eaded but only the custom.in the famly of
Ch. Mohkam Si ngh, Taraf Ram Charan being a | arger group
Fifty two instances were sought to be proved on behalf of
the plaintiffs. The |earned Sub-ordinate Judge who tried
the suit held fortythree of them proved.  The | earned Judges
of the High Court felt that froma reading of the plaint,
evidence in connection with the, instances in Ch. Mohkam
Singh's famly only were adnmi ssible and ought to have been
gone into. But as it did not appear that the defendants had
objected to the adduci ng of evidence fromthe other fanilies
and Tarafs and the parties perhaps understood the plaint to
mean that their common ancestor was Pran Thakur, ~they did
not rest content with exam ning the instances from Mhkam
Singh's famly only. Qut of the 52 instances only  three
were from anong the descendants of Mhkam Singh. Qut of the
ot her 49 instances, nine were fromthe Taraf Ram Charan, two
of which were held by the | earned Subordi nate Judge as not
proved. He, however, held all the three instances

936

from Mhkam Singh’s famly, as proved. The |earned -Judges
of the H gh Court, however, on an exhaustive review of the
evi dence, held that none of the fiftytwo instances had been
established satisfactorily the customalleged in the famly
of Mbphkam Singh or anongst the by clear and unambiguous
evi dence so as to be sure of the existence of descendants of
Pran Thakur.

After hearing both the parties on the question of the
admi ssibility of the evidence we have arrived at the
conclusion that the only evidence which can be taken ’'into
account are the three instances in Mohkam Singh's famly.
Mohkam Si ngh hi nsel f seenms to have been alive over 150 years

ago. When oral evidence is sought to be given about what
happened sonme generations ago, it has to be assessed with a
great deal of care, which we shall now proceed to do.

Before doing so, however, it is necessary to have a clear
i dea as to what was pleaded. The custom pl eaded was put in
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the followi ng words in paragraph 5 of the plaint

"The Kulachar or ancient famly custom or
usage with regard to succession which prevails
from tine imrenorial inthe famly of the
plaintiffs and defendants First, Second and
Third parties and which has been invariably

and strictly foll owed observed and adhered to
by the ancestors of the parties and of which
there is a clear consciousness in the famly
is that when a separated nal e nenber of the
famly dies wthout any issue, his estate
devol ves in the first instance on his w dow or
wi dows, if there be any, and on the death of
the widow or wi dows as the case nmay be or on
the death of the said separated nmale nenbers
dyi ng wi thout issue and without |eaving any
wi dow t he estate reverts to the descendants of
the father of the said nale owner ’'and they
take the estate in equal shares per stripes
and  not per capital and brothers of the |ast
mal e owner share the estate equally with the
sons and - grand-sons of deceased brothers.
Simlarly, if the last male owner had no
brothers and his reversioners are his uncles
or cousins the sanme rule viz. that the uncles
or cousins inherit the estate alongwith the
descendants of the predeceased uncles or
cousiins on the death of the widow or w dows
and if there be no widow inmediately on the
death of such mal e owner dying issueless. in
other words the rule of H ndu Law viz. that
the nearer in degree excludes the nore renote
is nodified by the Kulachar to the ' extent
enuner at ed above."

It would be noticed that even the question of the father or
not her of the deceased succeeding is not mentioned.

Now |l et us see if there is anything in the plaint which had
any reference to the descendants of Pran Thakur or/ 'his

descendant s

in branches other than that of Ch. Mohkam

Singh. Paragraphs 1. 2 and, 4 of the plaint are as foll ows

"1l. The Plaintiffs and the defendants who are
Bhum har Brahnmins by caste belong to the sane
famly and are

937

descended from sane common ‘ancestor. Thier
rel ati onship will appear fromthe geneal ogi ca
table given at the foot of the plaint.

2. The parties to this suit . and  other

Bhum har Brahnmin residents of village Burhee
(excepting those who are descendants- in the
fermale line or are recent settlers) belong to
the sane class of Babhans known as Dighwaits
and are descended fromthe same stock

3. The Di ghwait Babhans who m grated to Burhee
were ordinarily governed by the Benares Schoo
of Hi ndu Law but the matters of succession
they followed their respective Kulachars or

ancient famly custons which have been prevailing

in their famlies fromtime imenorial and
whi ch having acquired the force of | aw
nodi fi ed the general Hndu Law to t hat
extent."

It would be noticed that in paragraph | the plaintiffs and

def endant s

are said to belong to the sane famly and
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descended fromthe sane commpn ancestor. As reference is

nade to the geneal ogical tree and t hat starts only
from Mhkam Singh, it is obvious that the reference to the
conmon ancestor is reference to Mohkam Singh. From para-

graph 4 it is clear that in matters of. succession D ghwait
Babhans followed their respective ancient famly custons
showing that each famly had its owmn custom |Imediately
follows the statenment in paragraph 5 earlier extracted which
shows that what the plaintiffs are referring to is the
ancient famly customin the famly of the plaintiffs and
defendants which is the famly of Mbohkam Singh as already
expl ained. Reference to the nmale menber of the famly dying
separate and issuless in paragraph 6 can therefore refer
only to the famly of the plaintiffs and def endant s
nmentioned in paragraph 5. Then follows the statenent in
paragraph 7 which by reference to the genealogical table
appended to the plaint says that the conmpbn ancestor of
the plaintiffs “and defendants was Chowdhry Mohkam Singh
Paragraph 17 againrefers to the famly customor usage of
all the male descendants of Ch. Mhkam Singh being entitled
to inherit the estate. Paragraph 18 refers to one of the
five sons of Ch. Mhkam Singh dying issueless and his
property being divided equally per stripes anongst the
descendants of the remaining three sons. ' Paragraph 20 again
refers to defendants’ second party bei ng descendants of Ch.
Mohkam Singh and as such entitled 'under the Kulachar to
i nherit some share in the estate of Randhan Singh. Even
the prayer is for a'declaration about the ancient custom
usage or Kulachar in the famly of the plaintiffs and

def endant s. Nowhere is there any reference to Pran Thakur
or his descendants or the twelve Tarafs or even  Taraf Ram
Charan as the one to which the parties belonged. Ilssue (6)

in the suit regarding this question is also as foll ows :

"(6) |Is there any Kulachar or ancient. famly

custom in the famlies of the parties in

contravention of the established principle of

law of successionias alleged by the plain

descended from the, same common ~ancestor.

Their rel ation-

13-1L346 Sup ClI/75

938

tiffs in para 5 of the plaint? 1f so, is it

valid and binding on the parties affecting the

succession of the heritage left by Randhan

Si ngh deceased ?
There is, therefore, no roomat all for any —argunent that
the plaint proceeded on the basis of the custom prevailing
among all the descendants of Pran Thakur. It squarely
proceeded on the basis of the custom prevailing in the
famly of Ch. Mhkam Singh. |ndeed the | earned Advocate
for the appellants stressed again and again that the plaint
was drafted by a very able advocate and was a very correct
one. It is no doubt true that the wtnesses for the
plaintiffs as well as def endants admit that they are —all
descended from Pran Thakur. That seens to be the tradition
inthe village. It is said that there arc about two thousand
famlies in that village who claimto be descended from Pran
Thakur. Though there is evidence that youngsters in these
famlies are nmade to learn by heart their genealogy it is
probably only to the extent of the names of seven
generations which 1is necessary in the case of religious
cerenoni es. Nobody coul d be renenbering the genereall ogy of
over twenty generations fromthe days of Pran Thakur. At
the nost it is a matter of tradition and hearsay. W are
saying nothing about the admissibility or otherw se of
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hearsay evidence. Suffice it to say that for the purposes of
this case the evidence admtted cannot travel beyond the
pl eadi ngs and therefore has to be confined to the instances
in Mohkam Singh’'s famly.
Now on whom does the burden rest and what is the scope of
the evidence that is adm ssible ? The earliest decision 'on
the question regardi ng proof of customin variance of the
general lawis found in Ramal akshm Ammal V. Si vanat ha
Perumal Set huraya (14 Moo. Ind. App. 570 @585)
to the effect:
"It is of the essence of special usages
nodi fyi ng the ordinary | aw of succession that
they shoul d be ancient and invariable; and it
is further essential that they should be
established to be so by clear and unanbi guous
evidence. It -is only by neans of such
evidence that the Courts can be assured of
their existence,  and that they possess the
conditions of antiquity and certainty on which
al one their |egal title to recognition
depends. "
This passage was quoted by this Court with approval in its
deci sion in Pushpavathi Vijayaramv. P. Visweswar (AR 1964
SC 118) and this Court went on further to observe :
"In /'dealing with a famly custom the sane
principle will have to be applied, though, of
course, in the case of a famly custom
i nstances in support of the custom may not
as nmany or as frequent as in the case of
custonms pertaining to a territory or to the
conmunity or to the character of any estate.
In dealing with famly custons, the consensus
of opi nion anongst the nenbers of the famly,
the traditional belief entertained by them and
acted upon by them their statenment s, and
their conduct would all be relevant and it is
only where the relevant evidence of / such a
character
939
appears to the Court to be sufficient'that a
specific famly custom pleaded in a particular
case would be held to be proved, vide Abdu
Hussein Khan v. Bibil Sona (45 Ind. App. 10 :
A l.R 1917 P.C 181).
What is inportant is that the specific famly custom pleaded
in a particular case should be proved. The specific famly
custom pl eaded in this case is the customof the *famly’ of
Mohkam Si ngh. Even though that "famly’ itself consists of
numerous famlies descended fromPran Thakur the ~custom
pl eaded was not the customoprevailing in the ’'famly’ of
Pran Thakur. As we have al ready nentioned, the descendants
of Pran Thakur seemto consist of at least two thousand
famlies and it is difficult to use the word ’'famly’ in
relation to such a large agglomeration of famlies. We
mght as well talk of the human famly. Be that as it may
there was no nention in the pleadings of the custom
prevailing anpbng the descendants of Pran Thakur. | ndeed
nowhere in the course of earlier litigations or docunents,
including T.S. No. 37 of 1936, is there a mention of Pran
Thakur and his famly. Merely because the evidence wth
regard to the various branches, which are said to be
descended from Pran Thakur, was let in, apparently without
any objection on the defendants’ side, we are not prepared
to assune or hold that such evidence was adni ssible. The
geneal ogi cal tree from Pran Thakur to Mohkam Singh is at

be
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best of doubtful value even though the tradition anong Pran
Thakur’'s descendants may be as put forward in the suit. The
earliest docunent which we have exam ned, Ext. 23 of the
year 1818, shows that even Mohkam Singh had died some vyears
before that and between that date and 1947-1948 when the
present case was tried, there have been six generations.
From Pran Thakur, who is supposed to have lived about 5-6
hundr ed years ago genealogy is given for only Si X
generations that is, till the formation of the twelve
tarafs. That seenms to have been over 400 years ago. Apart
fromthe value to be attached .0, or the reliability of the
evi dence regarding this genealogy it is difficult to see any
rel evance, of this genealogy as there is a gap between that
time and Mhkam Singh's days. The fact that a famly
belongs to a taraf can have no significance as a taraf is
only a portion of the village, and the fact that a taraf is
named after personis no guarantee that all those living in
the taraf are his descendants. The evidence put forward,
even though accepted on both sides, with regard to persons
descended from Pran Thakur nust be held at best to be matter
of tradition —w thout nuch historical value and nuch |ess
evidentiary value and of very little assistance in deciding
the question at issue in this case. Simlarly, any ora
evidence even if adm ssible about what happened in other
branches of the, fam ly descended from Pran Thakur is also
not likely to be /of nmuch assistance unless they are
probabilised by some sort of docunentary evidence. W do
have sone docunents at | east about Mhkam Singh’s fanm |y but
not about others. After bearing the parties on both sides
and after |ooking into the decisions relied wupon by the
plaintiffs we indicated to the parties that we consider the,
evi dence about instances other than those belonging to
Mobkam Si ngh’ s descendants were not adni ssible and we. woul d
not consider the wevidence with regard to the other 49
i nstances. The decisions cited by plaintiffs with regard to
the adm ssibility of evi-

940

dence in this case in relation to instances of custom in
famlies other ’'than those descended from Mhkam Singh
contain certain observations which were relied upon by the

plaintiffs. The ratio of those decisions thenselves have
nothing to do with the question of adm ssibility. | ndeed,
it is difficult to see any ratio in those deci sions. They

were all decisions as to succession which were based upon
the conclusions drawmn on the basis of the evidence adduced
in those cases. The decisions contain nostly discussion on
the evidence and any observations made in the ~course of
those discussions should be confined to the circunstances
and the evidence in those cases and they cannot provide any
guiding principle in appraising the evidence, of different
facts and circunstances in other cases. Even so “we would
refer to those observations and show how t hose observations
are relevant to the facts of those cases and can neither
serve as a precedent in this case nor can be considered to
have | aid down any principle of |aw

In Rajah Rup Singh v. Rani Baisin & the Collector of Eatawah
11 Ind. App. 149) it was held on the evidence in the case
that the raj in question was an ancient raj and an ancestral
estate, and that by virtue of an ancient custom in the
famly it was inpartible. The plaint was to the effect that
the ancient usage of raj of Bliara, ill commbn wth other
fam lies of the Rajahs was that upon the decease of a Rajah
his nearest and eldest male heir succeeds himto the ex-
clusion of the other male heirs, and that total exclusion of
worren. It was contended that a case had occurred in respect




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 28

of the raj of Ruh Ruh in which a widow had succeeded in
preference to a male collateral. Ruh Ruh was said to be one
of the five branches of which Bhara was al so one. That was
how the instance regarding the Ruh Ruh estate was
consi dered. That decision is a far cry fromthe present one
wher e evi dence regarding 2000 fanmlies said to be descended
from an alnost mythical ancestor are sought to be let in
wi t hout any pleading with regard to it.
I n Garurudhwaj a Parshad Singh v. Saparandhwaj a Prashad Singh
(7 Ind. App. 238) it was held
" on the. evidence. reversing the judgnent of
the Hgh Court, that the appellants had
satisfied the serious burden of proving a
special famly customof descent by prino-
geni ture.
The evidence shewed that for a period of
nearly eighty years fromthe time of the
British occupation of the district in which
lay the estate in suit, the enjoynent had been
consistent ’'with the alleged custom and for
the earlier and greater part of that term had
been inconsistent with any other |egal basis.
Al so, that in tw other famlies in the sane
district, -derived fromthe sane ancestor as
the /'parties to the suit, the alleged custom
prevailed."
It was in connection with these facts that it
was observed
"A witness may state his opinion as to the
exi stence of a famly custom and give as the
grounds thereof i nforma-
941
tion derived from deceased persons. But it
nmust be i ndependent opinion based on hearsay,
and not mere repetition of hearsay; see Indian
Evi dence Act, s. 32, sub-s. 5; ss. 49 and 60.
Its weight depends on the character of the
wi t ness and of the deceased persons."
In that case it appeared fromthe evidence, that the /‘custom
of prinogeniture prevailed in two other famlies, ~derived
froma common ancestor and | ent strong ant ecedent
probability to the appellant’s case. |In that very case- the
Privy Council remarked that "a good deal of the evidence, of
statenents nmade by deceased persons is of doubtfu
admi ssibility", and after referring to the evidence of sone
of the witnesses the Privy Council said that they would not
be disposed to place much reliance upon it standing al one.
There is all the difference in the world between two
famlies and two thousand famlies.
In Ahmad Khan v. Channi Bibi (52 Ind. App. 379) it was held
that "the custom could properly be proved by  genera
evi dence given by menbers of the fanmily or tribe 'wthout
proof of special instances." in that case there was a | arge
body of oral evidence establishing the custom wholly
unrebutted by the defendants, who relied exclusively on
the district riwaj-i-amon which neither the H gh Court nor
t he Privy Council were prepared to place any
reliance. Suffice it to any say that the present is
not a case where no evidence of specific instances was given
but on the other hand evi dence was given of a |arge nunber
of instances nobst of which were held proved by the |earned
trial Judge and held not proved by the | earned Judges of the
H gh Court. W are not concerned in this case wth the
custom prevailing in a particular famly or tribe
wi t hout i nstances.
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In Rohan Ali Khan v. Chaudhri Asghar Ali (57 Ind. App. 29)in
the case of a dispute in one branch of the two famlies, one

in the male line and the other in the fenmale |1line
descended fromthe sane person, who had lived so 1ong
under the same conditions and have been so closely

connected together as to be treated as one comunity the
evi dence of the custom observed by one famly was held to be

of high evidential value as to the custom in the
other. Furthernore, there was the waj i b-ul -araiz
signed by the descendants of both the fanilies whi ch
strongly supported the plaintiffs’ case. The distinction

bet ween that case and the present one is too

obvi ous to need stress.

The case in Maharaja Sris Chandra Nandi v. Rakhal ananda Thakur

(65 C.L.J. 520) was one where the evidence given by the
plaintiffs supported a family tradition fromgeneration to

gener ati on and ~which -~ evidence was founded upon
information derived from deceased persons and such
tradition’ was al so supported by docunentary evidence. 1In

that case the proof of the tradition was also to be f ound

in the docunents supporting the statements of deceased per son
S.

It is, therefore, not possible to dissociate one aspect of

the decision fromthe other. It is very difficult to say

whet her wi t hout the docunentary evidence the ora
evi dence regardi ng proof would have been accepted.
942

In Ajai Verma v. Vijai Kumari (AIR 1939 PC 22) it was said
that the proof of actual instances of a famly custom
excl udi ng daughters fromthe inheritance was not necessary.
For this statenent reliance was placed upon the decision in
Ahmad Khan v. Channi Bibi (supra) to which we have ' al ready
referred. It was also stated that the opinions of
responsi ble nenbers of the family as to the existence of
such a custom and the grounds-of their opinion, though
generally in are of a famly tradition, were clearly

adm ssi bl e. In that case the customwas also recorded in
waj i b-ul -arzes of every village owned by a nenber of the
famly and they were very nunerous. The Privy Counci

referred to the probative value of these village records
whi ch had been recogni sed over and over again by the Board.
Here again it is suffice to say that it is not possible to
predi ct what woul d have been the decision but for the wajib-
ul -arzes.

The decision in Musanmat Subhani v. Nawab (68 Ind. App. p.1
was arrived at after el aborate discussion of the evidence in
the case and exam ning nunerous earlier decisions on the
point as well as Rattingan’s Digest of Cvil Law for. the
Panjab and WIlson's General Code of the Tribal Custons in
t he Shahpur District of the Punjab There are sone
interesting observations therein which show that t he
statements in the Rattingan’s Di gest cannot be taken at
their face value without reference to the circumnstances.
The, final conclusion of the Privy Council that what nust be
proved is that the usage has been acted upon in practice for
such a long period and with such invariability, as to show

that it has, by conmon consent been subnmitted to as | the
established governing rule of the particular district wth
t he nmodi fication that the word ’'famly’ shoul d be

substituted for the word 'district’ holds good in every
case. They also laid dowmn that the initial onus lay on the
plaintiffs to prove the special customand that does not in
any way help the plaintiffs.

W shall now deal with the three instances relating to
Mohkam Si ngh’s famly.
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We shoul d probably preface this discussion by saying that in
T.S. No. 37 of 1936 there was a half-hearted attenpt to
prove the customand the only instance given was the present
instance 10. It was held not proved and as quite a few of
the present plaintiffs were parties to that suit, the
deci sion therein would be res-judicata as against them But
we prefer to discuss the matter and decide it on its nerits
because there all the distant reversioners were not parties
unlike in this case.

I nstance No. 10 is regardi ng succession to the estate of Dip
Narai n, who died | eaving behind his widow Parkalo Kumari,
who died in the year 1914. At that time three nephews of
Dip Narain, N rsu-plaintiff 8 and Raimmat h-plaintiff 9, sons
of his brother Ganga, as well as Nunubabu the son of his
brother A odhya were alive. Another son of A odhya, naned

Durga, died |leaving a son Radharaman, plaintiff 11. Bansi ,
the third brother of Dip Narain had died as also his son,
Ransar up, | eavi ng two sons Sbeokumar and Raj eshwari . There
is an Ekrarnama Ext. 18 dated 14-3-1916 as a
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result of which Sheokumar and Rajeshwari got certain
properties. It is to be noticed that Nirsu and Rammath are

plaintiffs 8 and 9and Rajeshwari is plaintiff 10 and
Radharaman is plaintiff 11 and they thenselves did not give
evidence to explain the circunstances under which Ext. 18
cane into existence. / But the nost significant fact is that
Sheokumar aid Rajeshwari first clained that they had been
adopted by Parkal o Kumari and it was thereafter that Ext. 18
cane into existence. If Sheokumar and Raj eshwari were sure
of the customwhich is now pl eaded, they need not have made
a claimon the basis of their being adopted sons.  They did
not claim on the basis of the customwhen they filed the
petition in the land registration case. Ext. 18 ‘itself
mentions that Sheokumar and Rajeshwari filed an application
in the land registration case on the ground that they were
adopted sons of Parkalo Kumari ~and also specifically
nmentions that they have no interest intitle to and’ concern
with the estate |left behind by the said npbsamat  (Parkal o
Kurmari) nor can they have any. 1In the face of ~ these two
significant facts we do not think that the mere nention of
the custom in Ext. 18 establishes the existence of the
custom now pl eaded. Ex. 18 does not say what the custom
was.

There was sonme argunment at the bar as to what exactly the
original word used was, REWAJ DASTURI or - REWAJ- 0- DASTURI,
whether it was customary usage or custom and usage.
VWhat ever that may be, we are not able to persuade oursel ves
that if there was such a customas alleged Sheokumar. and
Raj eshwari would not have nade a claimeven in_ the  first
event on the basis of the custom As Rajeshwari and
Sheokumar have not given- any evidence as to why they gave
up the claimon the basis of the adoption and the docunent
itself, though it mentions custom does not say that  they
were given sone property on the basis of the custom or  what
the custom was, we would, giving also full effect to the
express disclainmer by both of themto any right, bold that
Ext. 18, does not help to establish the existence of the
custom pl eaded. W are, therefore, of the opinion that the
| ear ned Judges of the High Court were right in holding that
this instance is not established.

Instance 51 relates to the succession to the estate of Net
Si ngh, one of the sons of Ch. Mhkam Singh. Mhkam Singh
had five sons, Bhairo Narain, Kalyan, Naraindutt, Sunmer and
Net. According to the plaintiffs Net died issueless and his
nephews and grand nephews and great-grand nephews inherited
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his property per stripes according to custom The
plaintiffs examned P.Ws. 53, 61 and-64 to prove this. The
evidence of P.W 53 was not accepted by the |earned
Subordi nate Judge, P.W 61 said that he heard of this
instance from W/l ayati Babu 10 or 11 years earlier. Thi s
wi tness was examned in 1948 and his know edge was not even
ante-litem notem Mreover, the instance took place nore
than 100 years before he heard of it fromWIlayati Babu and
we find it difficult to agree with the |earned Subordinate
Judge that his know edge is not only based on what be. heard
fromW Il ayati Babu but also on his independent opinion about
it. The |earned Subordinate Judge does not place nuch
reliance on P.W 64 who i's hinself a plaintiff. W are not
able to agree with the | earned Subordi nate Judge that if it
can be proved that the famlies of the five

944

brothers were not joint but we=. separate the defence case
must -be thrown out and the plaintiffs’ case should be
accepted. - The matter is not as sinple as that. Even if Net
and his brothers were separate the question is who was alive
when Net died. The | earned Subordi nate Judge’s deci sion has
simply proceeded on the basis of the, brothers being
separate. Nor is his-discussion of the inportance of Ext.
23 correct. Wen it is stated in Ext. 23, a docunent of the
year 1818 which shoul'd have been soon after Net’'s death,
that his four brothers got 1/2 anna share each out of his
two annas share, it of course shows that the brothers were
separate but it also shows that the four brothers were alive
at the time of Net’s death and they got his property. There
is no nmention here of other brothers or any of them being
dead and the nephews or the grand nephews succeedi ng. e
fail to wunderstand how the |earned Subordinate Judge
accepted the submission on plaintiffs’ ~behalf that the
reference to four brothers has been made in the sense of
their descendants. One cannot nake out a new case that is
not found there. Exhibits 7, 9 and 23 all go to prove that
the famly was divided. But the(learned Subordinate Judge
has m ssed the crucial point that Ext. 23, which is the only
docunent which refers to Net dying issueless and his
brot hers succeeding equally to his property gives not nerely
the share of the four brothers of Net Singh but also how the
descendants of the four brothers divided the property anong
thenselves. We, therefore, agree with the | earned Judges of
the Hi gh Court that when Net Singh died his brothers were
alive and they got his share. It does not nmake any
di fference to the case whether he died separate or not. It
is also seen that in view of the statenent in Ext. 23 the
| ear ned counsel appearing for the appellants could not press
this instance very nmuch. W, therefore, agree wth the
| earned Judges of the Hi gh Court that this instance also
cannot be said to have been proved.

The third instance is instance No. 23 regarding succession
to the estate of Dr. Raneshwar Singh. Plaintiffs’ case is
that % hen Ranmeshwar Singh died about 25 years ago his
properties were inherited by his brother, Dhunmun, his
nephew Govind and his grand nephew Harbans. P.W. 21, 24,
64, 68 and 79 were exam ned on behalf of the plaintiffs. As
against this D W61, who was examned on behalf of the
def endants, said that Rameshwar died in a state of jointness
with his brother and nephew. P.W 24 said that Ranmeshwar
and his brothers were living in the sane house and the
descendants of his brothers still live in the sane house.
It 1, therefore, not clinching piece of evidence,. The
evidence of P.W. 68 and 79 is not of much use as they do
not say that they wtnessed the division. The | earned
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Subordi nate Judge relied on Exts. 43, 28 and 29 series to
find in plaintiffs’ favour. On the other hand t he

def endants relied on Ext. U59, deposition of Harbans Singh

who is plaintiff No. 50 in this case. Ext. 43 shows that
Gouri, Dhunnun and Harbans’ names were recorded in that
docunent . There was also the nane of a stranger to the
famly recorded in the docunent. There are three plots in
this land nore or less of equal area. Wth regard to one
plot it is nentioned that Harbans is in possession and in
regard to anot her pl ot
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also the word "Sham at™ which indicates that the property
was undivided. in any case it is not a clinching piece of
evi dence.

As regards Ext. 28 series the |earned Judges of the High
Court inspected the counterfoils thenselves and found that
the book which bore the signatures of defendants is a re-
stitched book and therefore held that it, lost its sanctity.
It was al'so admtted that the original stiching was broken
and a new book was re-stiched and on seeing the condition of
the counterfoil book the l'earned Judges did not place any
reliance on the receipts contained in them W cannot say
that the | earned Judges were not justified in doing so. As
against this there i's the deposition of Harbans Singh dated
16-11-1927 (Ext. /U59) in atitle suit of 1926. There he
said that he, Govind and Hari were joint and all their |ands
were joint. On behalf of the appellants nuch reliance was
pl aced wupon the further statenent that their  houses were
di vi ded. But curiously though-Hari is plaintiff No. 29,
Govind's son is plaintiff No. 49 and Harbans is  plaintiff
No. 50, none of them gave evidence to explain -either Ext.
U59 or Ext. 43 or 28 series. W consider that the criticism
by-the | earned Judges of the, Hi gh Court that the inference
drawn by the | earned Subordi nate Judge that Ext. 43 ' shows
that the statement of Harbans in Ext.~ U59 was wong, is a
curious one is correct. Another inmportant fact is that
Dhunmun was one of the petitioners in Ext. EE and that he
laid a claim to the property of Randhan as ‘the next
reversi oner and not according to the alleged custom W,
therefore, agree with the |earned Judges of the Hi gh Court
that this instance has al so not been proved.

The significant, point in all these three instances is the
attitude of the parties concerned. They did not cone and
gi ve evidence where they woul d have been the best persons to
explain the circunstances relating to those instances  even
though as many as 81 instances were examined on their
behal f. P.W 64 was the sole plaintiff to give  evidence.
Till this case started they have nowhere, literally nowhere,
nmade a claimsolely on the basis of the custom which /they
are now putting forward. The docunentary evidence /which
shows the actual attitude of the parties and their
consci ousness regarding the customis nmore inportant. than
any oral evidence that m ght have been given in this ‘case.
Consi derabl e stress was |laid on behalf of the appellants  on
the fact that sone of the defendants | witnesses had said
that sone of the witnesses on the plaintiffs’ side are
respectable persons and they knew the custom better than

they thenselves knew. But such statements have to be
eval uat ed in the background of the history of this
[itigation. It is true that the defendants, who are
respondents in this appeal, also put forward sone 10

instances to disprove the plaintiffs’ case but did not
succeed in providing them But in the first instance it is
for the plaintiffs to prove the existence of the custom and
if they fail to do so they cannot succeed on the basis that
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the defendants did not succeed in proving that the custom
did not exist. |In any case as we have held that instances
in famlies other than those of Ch. Mhkam Singh are not
rel evant nothing nuch depends on it. W shall now discuss
the attitude of the parties and their consciousness based on
their actions at various stages in this litigation

946

The earliest of these docunents is Ext. EE dated 25-8-1927,
a application filed by Dhunmun Singh, father of Hari Singh

plaintiff No. 29 praying that the estate of Ram Dhan Si ngh
may be taken over by the Court of Wards. This was
acconpani ed by geneal ogy which is found at page 2780 of the

paper book. It is admttedly a false genealogy and was
apparantly prepared in order to show that he was the nearest
reversi oner to Ram Dhan Singh’s estate. |If the present case

regarding the special customobtaining in the famly were
correct this docurment would certainly have nentioned the
custom and dhunmun woul d have clained to be reversioner on
the basis of the custom That he had to go to the extent of
preparing a fal se geneal ogy in order to show that he was the
nearest reversioner falsifies the present case about the
custom It should al so be renmenbered that according to the
case of the plaintiffs Dr. Raneshwar Singh’s property Had
been divided a few years earlier according to custom and
Dhunmun was one of 'the parties involved.

The next docunment is Ext. FE/ 10 dated, 5.4.1933. This is the
dead of surrender by Pari Kumari in favour of GaYa Prasad
Si ngh and Fal gu Prasad Singh. This docunment was attested by
plaintiff 12; the father of plaintiffs 13 to 15; Sarobar
Saran ancestor of plaintiffs 16to 16E and plaintiffs 29,
38 46 and 50 as well as defendants 4, 11, 26, Jairam father
of defendant 52 and brother of plaintiffs 34 and 35,
Ranki shori father of defendants 29 to 31 and Kapil deo f at her
of plaintiffs 22 to 25. Though attestation by itself does
not inpute know edge of the contents of the document to the
attestors, it is very difficult to believe that the
attestors did not knowits contents. There had been a
nunber of litigations, both civil and crimnal, with regard
to Randhan Singh's estate by this tine and an attenpt had
also been made, as shown earlier, to bring it wunder the
Court of Wards. The fact that Sunder Singh, the brother of
Par i Kuanri, was managing her estate has also been
nment i oned. The whol e history of this case shows that this
is a highly litigious community and they woul d certainly not
have attested the docurment w thout knowing what it was
about. If they knew what the docunent contained they would
have at |east at once seen that it was against their
interest if the customalleged was true. On the other . hand
if the customalleged was not true the present . defendants
woul d be the nearest heirs and thus these plaintiffs /would
not mnd if sonebody el se got the property rather ‘than the

present defendants. |I|ndeed they nmay even be interested in
seeing that they also did not get any share out of Randhan
Singh’s estate. It is, however, urged on behalf of the

appel | ants that Bi sheshwar Singh, father of defendants 7 and
8, whose share cones to half anong the defendants, was also
a party to these proceedings on behalf of Gaya Prasad Singh
and Fal gu Prasad Singh. But that was because he was cl osely
related to Sunder Singh, his son being nmarried to his
daughter and he stood to gain nore by Gaya Prasad Singh and
Fal gu Prasad Si ngh succeeding than by his own succession

The next docunment is Ext.C dated 29.5.1933 an objection
petition filed by plaintiffs 8, 10, 11, 16, 18, 19, 20, 21
as well as Prabhu Deo Narain, father of the plaintiffs 13 to
15 and Nuju Babu Singh uncle of 11 th plaintiff. Along with
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the objection petition a geneal ogy was
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also filed showi ng Kal yan Singh, son of Ch. Mhkam Singh
as having, two sons Dalip and Niren and thus trying to
exclude the branch of Sumer and Bhairo Narain, sons of
Mohkam Singh, as well as Hamir and Maniar, sons of Narain
Datt. Admittedly this genealogy is false. They clainmed as
near and |egal heirs of Babu Randhan Singh on the basis of
this fal se geneal ogy. Even here there was no mention of the
custom now put forward. It was not necessary to put forward
wong genealogy in order to claimto be near heirs of
Randhan Singh if the customwere true.
The next docunent is Ext.. 1 dated 1-7-1933, an objection
petition filed by Sia Saran Singh, the 11th defendant. In
this docunment he denied his signature on Ext. E/ 10, the
deed of surrender and alleged fraud on the part of Sunder
Si ngh. Though a customwas put-forward in this document it
was alleged to be customin the famly, in the village and
in the vicinity and significantly enough he has not |joined
the plaintiffs in this litigation in order to support the
case of custom Another significant fact is that the only
plaintiff examined in this case is Chandrika Prasad Singh
the 1st plaintiff. H's brother, Dwarka Prasad Singh, the
2nd plaintiff had given-evidence in the land registration
case and his deposition is marked as Ext.U 12. There he
deposed that if anyone dies issueless the property will be
di vi ded according to Khunt (Branch). ~That is apparently the
reason why he was not examined. Another significant fact is
that some of the plaintiffs, RamKhilavan Singh, Ram Ki shori
Singh, Nanu Babu Singh, plaintiff 36, Ram Behari Singh
plaintiff 38 and Deonath Singh gave evidence on behal f of
Gaya Prasad Singh and Falgu Prasad Singh in ‘the |and
registration case as is seen fromExts. U21, W24, UD52
U53 and U 54. \They did not claimany interest ' in the
estate as they could have if the custom pl eaded were 'true.
As we explained earlier they were perhaps nore interested in
the present defendants not getting any share in/ Randhan
Singh’s estate as they had no hope of getting any / share
t hensel ves, being distant heirs.
In the title suits Nos.53 and 61 of 1934 and 20, 29 and 41
of 1935 filed by the present defendants evidence was given
on behalf of Gaya Prasad Singh and Fal gu Prasad Singh by
Badri Singh, father of plaintiffs 5 and 5-A; Sheobhaju
Singh, plaintiff 3; Jittu Singh, plaintiff 7; Ram Pratap,
plaintiff 27, Janardan Si ngh, 34; Deonath Singh bel onging to
the fanmily of plaintiff 34; Godawari Singh, —defendant 44;
Si ngheshwar  Si ngh, plaintiff 46; Vidya Singh, plaintiff 47
and Ram Behari, plaintiff 38 as is showmn by Exts. U2, 7,
8, 9, 13, 35, 26, 38, 56, and 57. None of them dared to
cone forward and give evidence in the present suit. The
criticism which we have made earlier as regards the
attitude of the plaintiffs in earlier proceedings ‘applies
here al so.
In title suit No. 37 of 1936 filed by some of the present
plaintiffs, to which we have already referred, though they
referred to a custom they clained to be the nearest
reversi oners according to the Shastras. The geneal ogy tree
filed in that suit showed Dalip Singh as son of’ Kalyan
Si ngh al t hough he is one of the sons of Narain Datt. It did
not refer to the other sons of Mhkam Singh, that is, Sumer,
Bhairo Narain and Narain Datt. Dalip was also shown as
br ot her of Niran.
948
In support of their case Ram Nath Prasad Singh, the present
plaintiff 9, who was plaintiff 5 in that suit was exam ned.
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Hi gave evidence saying that Mohkam had two sons, Net and
Kal yan, that Net died issueless and that Suner, Bhairo
Narain and Narain Datt are not Soils of Ch. Mohkam In
that very suit Singheshwar Singh, plaintiff 46, Ram Kishore
father of plaintiff 29, Rankhel avan Singh, 13th Defendant,
Nanu Babu Singh, plaintiff 36, Badri Singh, plaintiff 5 were
exam ned on behalf of Gaya Prasad Singh and Falgu Prasad
Singh as shown by Ext.UW 11, 19, 3, 43 and 44. Sheobhaj u
Singh, the present _plaintiff 3 whose deposition is narked
as Ext. U /, denied the customnow put forward by the
plaintiffs.

We shoul d, perhaps, at this stage refer to Ext.16, deed of

sale by Zalim Singh, ‘4th defendant, in favour of Ram

Khil avan, 13th defendent; Ext.16-A, deed of sale by Barho
Singh, 5th defendant, to Ram Saran Singh, 12th defendant;
Ext.16-F, deed of sale by Zalim Singh, the 4th defendant, in

favour of Bindo Singh, and Ext.16-E, a deed of sale by Zalim

Singh to Ram Saran, 12th defendant. These docunents were
like Ext-18 relied wupon very much by the appellants as
showi ng t'hat as the nearest reversioners they had recogni sed
the right of the nore distant reversioners. it shoul d
renmenbered that these docunentsare all of the year 1937
when the earlier litigation hadnotended. The documents
thensel ves show that the executants were poor nen and they
were being financed by the nore distant relatives. The
docunents thenselves purport to be out and out sale deeds
and in the absence of any evidence by the parties to those
documents who are parties in this suit but have not given
any evidence as to why and how those docunents were executed
or the recitals in those docunents were put in we cannot
place any reliance upon them as establishing ‘that the
docunents show a recognition by the near agnates  of the
rights of distant agnates. They seem to be docunents
executed because of the financial help received by the
executants and partly perhaps to buy up the rich and
powerful relatives who m ght otherwise give trouble. W are
not inclined to attach much inportance to them as esta-
blishing the custom pleaded. Ext.17-A does not carry the
case of the plaintiffs any further

W are, therefore, satisfied that the plaintiffs appellants
have faded to prove the custom pleaded by them Thei'r
attitude t hr oughout is consistent only with their
consci ousness that they had no right to or any share in
Randhan Singh's estate. |f they had they woul d have joined
the plaintiffs in title suits Nos. 53 and 61 of 1934 and 20,
29 and 41 of 1935 or filed independent suits thenselves at
the sanme time putting forward their claimon the basis of
custom On the other hand they supported the defendants in
those suits. It would have occurred to the neanest
intelligence that if the defendants in those suits succeeded
the present plaintiffs have no chance of getting -anything
where as if the plaintiffs in those suits succeeded and if
the customalleged were true, they mght also get a share.
And these are not ignorant nmen but confirmed litigants. —Not
even one plaintiff anmong the many who were parties to the
various docunents so far considered has dared to appear as a
wi tness and explain the contents of those docunments which
949

are certainly not consistent with the custom pl eaded. Even
T.S. No. 37 of 1936 was an half-hearted attenpt by the
present plaintiffs and that was filed only after the success
of T.S. Nos. 53 and 61 of 1934 and 20, 29 and 41 of 1935.
They have been nore consistently siding with Gaya Prasad
Si ngh and Fal gu Prasad Singh because they knew that they had
no rights and there was no customand they had nothing to

be
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lose if the present defendants-respondents lost in that
litigation. On the earlier occasions whenever they tried to
put forward a claimit was on the basis of being near
reversioners and sonetinmes on the basis of false geneal ogy
than on the basis of custom It is easy enough to get any
nunber of persons to give oral evidence about what happened
many nany years ago. It is difficult to disprove them At
best it will be a case of hard swearing on either side. We
would rather place reliance on the docunents and the
attitude of the parties as shown by them One has only to
read the evidence of P.W 64, the star witness on the side
of the plaintiffs. The nman seens to have an al nbost conputer
like nenory but we find it difficult to believe himwhen he
says that he kept quiet because he was promised a share
after the title suits filedin 1934 and 1935 succeed. One
man may | have kept quiet but not a host of people on such a
promi se. Even if promses were nmade they would have
i nsi sted on sonet hi ng bei ng given in witing. In a highly
litigious village like this people are not likely to keep
qui et dependi ng - upon oral assurance where valuable pro-
perties are involved. They would not support the case of
i mposters |ike Falgu Prasad Singh and Gaya Prasad Singh if
they thensel ves had hopes of getting any share. It can only
be on the basis of the customwhich is now being put forward

that they could have got a share. It is a baseless claimand t

he plaintiffs have failed to prove the custom pl eaded

by them

Before we conclude' we nust refer to the prelimnary
objectionraised on behalf of the respondents. that the

appeal s shoul d be dism ssed and the contention on behal f of
the appellants that the appeals before the H gh Court in
this case should have been dism ssed and consequently the
present appeals should be allowed sinply on that ground. The
objection on behalf of the respondents is based on the
fol l owi ng facts : Plaintiff-No 29. Hari Singh son

of Dhummun Singh died in 1953. ‘H s wi dow Mannohi nii and
son Raktoo Singh, appellant 88, were substituted’ in

his place on 12.8.1953. Wth the conming into force

of the Hi ndu Succession Act the share of the widow in her
husband’s estate becane a full estate. Mninohini died on

1.11.1967 | eaving behind her daughter GChia Devi

and son Raktoo Singh. The advocate for the
appel l ants wote to the Court that as Raktoo Singh was
the only heir of Mannohini and he was already on record it
was not necessary to add Mannobi ni’ s | egal
representatives and her nane may be struck off.

They did not want to proceed with the application f or
addi ng | egal representatives. The Registrar also has
recorded that the application was not pressed. On
27.4.1968 the respondents nade an application

stating that the appeal had abated as Mannohini’s daughter
Ghia Devi had not been added as party. On 30-7-1968 a | fresh
application %as filed for adding Ghia Devi as a '|lega
representative and praying that the abatement may be set
aside. This appli-
950
cation was dismssed on 30.8.1968. The order on that
application ,was :

"Delay in making the application for bringing

on record Mst. Ghia Devi not condoned. The
application for bringing her on record is
di smi ssed on the ground of delay. The

guestion as to the effect of this order wll
be considered at the tine of the final hearing
of the appeals."
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The contention is that as CGhia Devi was not added as a | ega

representative after her nother Mannohini’s death the appea

had abated as tar as Mannohini Devi was concerned and as the
decree is one and indivisible the whole appeal had abated.
This contenti on was sought to be sustained on the basis of
the decisions of this Court in The State O Punjab v. Nathu
Ram (1962(2) SCR636) and Reneshwar Prasad v. Ms. Shyam
Beharilal Jagannath (1964(3) SCR549). As against this,
reliance is placed on behalf of the appellants on the
decisions in Daya Ramv. Shyam Sundari (1965(2) SCR231),

Dolai Mlliko v. K C Patnaik (1966) (Supp) SCR22), Ratan
Lal v. Lal Man Das (1970(1) SCR296) and Mahabir Prasad v.
Jage Ram (1971(3)SCR 301). We consider that there is no
substance in the prelimnary objection raised on behalf of
the respondents and it should be rejected. As was pointed
out by this Court in Daya Ramv. Shyam Sundari (supra) in
Ram Sarup v. Minshi (1963(3) SCR858) one of the appellants
had died pending the appeal and his |legal representatives

wer e not ~ brought on record. As the decree was a joint
one and as part of the decree had becone final by reason of
the abatenent it was held that the entire appeal nust be

held to have abated. The State of PunJab v. Nathu Ram
(supra) was a case where a joint decree had been passed in
favour of two individuals and that was challenged in the
appeal before the H gh Court. It was common ground that the
appeal agai nst one of the joint decree hol ders and abated
owi ng to none of hi s | egal representatives havi ng
i mpl eaded within the tinme limted by l aw and there being
none on record to represent his estate. In such a , case
the only question that could arise would be whether the
abatement whi ch ex concessi s took place, as regards one of
the respondents should be confined to the share of the
deceased respondent as agai nst whom'the appeal has abat ed,
or whether it would result in the -abatement of the ‘entire
appeal . This woul d depend on the nature of the decree and
the nature of the interest of the deceased in the property.
If the decree is joint and indivisible, the abatenment would

be total. That was precisely the question which was
rai sed in Nathu Ram s case and the decision in Ram Sarup
v. Miunshi is also in illustration of the same principle.

In Ranmeshwar Prasad v. Ms. Shyam Beharilal Jagannath nine
persons including instituted a suit for —ejectnent  and
recovery of rent agai nst two defendants and obtained a
decree. During the pendency of the second appeal in -the
Hi gh Court K died. H s | egal representatives not having been
added the appeal abated as far be was concerned. Wen t he

appeal cane up for bearing the respondents t ook a
prelimnary objection that the entire appeal had abated. The
appel | ant s claimed that the appeal was nmintainable on

the ground that the stir-
951

viving appellants could have filed the appeal against the
entire decree in view of the provisions of O 41, r. 4 of the
Code of Cvil Procedure and that they were, therefore,
conpetent to continue the appeal even after the death of K
and the abatenent of the appeal so far as he was concerned.
It was held that the provisions of O 41, r. 4 of the Code of
Cvil Procedure were not applicable, since the second appeal
was filed by all the plaintiffs and the surviving appellants
could not be said to have filed the appeal as representing
K. It was further held that an appellate court had no power
to proceed with the appeal and to reverse and vary the
decree in favour of all the plaintiffs or defendants wunder
0O 41, r. 4 when the decree proceeded on a ground conmon to
all the plaintiffs or defendants, if all the plaintiffs or
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the defendants appeal ed fromthe decree and any of themdied
and the appeal abated so far as he was concerned under O 22,
r. 3. It was also held that the provisions of 041, r. 33

wer e not applicable. The content-,,on that all t he
appel l ants belonged to a joint Hndu famly was rejected in
that case. It was also held that O 41, r. 4 applies to the

stage when an appeal is filed but that once an appeal has-
been filed by all the plaintiffs the provisions of O 41, r
4 becanme unavailable. It was also held that if sone party
dies during the pendency of the appeal his legal repre-
sentatives have to be brought on the record wthin the
period of limtation, and if that is not done, the appeal by
the deceased appellant @abates and does not proceed any
further. In so holding this Court over ruled the view taken
by the Bonbay, Calcutta and Madras Hi gh Courts in Shripad
Bal want v. Nagu Kusheba  (ILR 1943 Bom 143), Satula
Bhattachariya v. Asiruddin Shaikh [ILR (61) Cal. 8791] and
Somasundaram Chettiar v. Vaithilinga Miudaliar [ILR (40) Mad.
846] respectively which had held that if all the plaintiffs
or the defendants appeal fromthe decree and any of them
dies the _appellate court can proceed with the appeal and
reverse or vary the decree in favour of all the plaintiffs
or defendants under O41, r. 4 when the decree proceeds on a
ground common to all” the plaintiffs or defendants.
The inportant point to note about this litigation is that
each of the reversioners is entitled to his own specific
share. He could have sued for hisown share and got a
decree for his share. That is why five title suits Nos. 53
and 61 of 1934 and 20, 29 and 41 of 1935 were filed in
respect of the sane estate. Inthe present case also the
suit in the first instance was filed by the 1st  and 2nd
plaintiffs for their 1/12th share. Thereafter many of the
other reversioners who were originally added as defendants
were transposed as plaintiffs. Thoughthe decree 'of the
Trial Court was one, three appeal's Nos. 326, 332 and 333 of
1948 were filed by three sets of parties. Therefore, if one
of the Plaintiffs dies and his legal representatives are not
brought on record the suit or the appeal m ght abate as far
as he is concerned but not as regards the other ~ plaintiffs
or the appellants. Furthernore, the principle that ~applies
to this case is whether the estate of the deceased appel | ant
or respondent is represented. This is not a case where no
| egal representative of Mannohini was on record. Oder 22,
r. 4 of the CGvil Procedure Code reads

"4. (1) \Where ... a sole defendant or sole

surviving defendant dies and the right to sue

survives, the Court, on an

952
application mmde in that behal f, shall ~ cause
t he | egal representive of t he deceased

def endant to be nade a party
and shall proceed the suit.

4. (3) Wiere within the tine limted by |aw
no application is made under sub-rule (1), the
suit shall abate as against the deceased
def endant . "
As pointed out by this Court in Daya Ramyv. Shyam Sundari,
the al nost universal consensus of opinion of all the High

Courts is that where a plaintiff or an appellant after
diligent and bona fide enquiry ascertains who the |I|ega

representatives of a deceased defendant or respondent are
and brings themon record within the tine limted by |aw,
there is no abatenent of the suit or appeal, that the
i mpl eaded 1egal representatives sufficiently represent the
estate of the deceased and the decision obtained with them
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on record wll bind not nmerely those inpleaded but the

entire estate including those not brought on record.

It was observed by the Madras Hi gh Court in Kadir v. Mithu-

krishna Ayyar [ILR (26) Mad. 230] :
“I'n our opinion a person whom the plaintiff
alleges to be the I egal representative of the
deceased defendant and whose name the Court
enters on the record in the place of such de-
fendant sufficiently represents the estate of
the deceased for the purpose of the suit and
in the absence of any fraud or collusion the

decree passed in such suit wll bind such
estate ........ If this were not the law, it
woul d, in no few cases, be practically

i mpossi ble to secure a conplete representation
of a party dying pending a suit and it would
be specially soin the case of a Mihanmadan
party and there can be no hardship in a
provision of |aw by which a party dying during
the  pendency of a suit, is fully represented
for the purpose of the suit, but only for that
pur pose, by a person whose nanme is entered on
the record in place of the deceased party
under ~ sections 365, 367 and 368 of the Givi
Procedure Code, though such person may be only
one of /'several |egal representative or nmay not
be the true |l egal representative."
After ‘referring to this statement of the |aw
this Court in Daya Ramv.
Shyam Sundari went on to remark
"I'n a case where the person brought on record
is a legal representative we consider that it
woul d be consonant withjustice and principle
that in the absence of fraud or collusion the
bri ngi ng on record of such a | ega
representative is sufficient to prevent the
suit or the appeal from abating."
In Dolai Mdlliko v. K C. Patnaik on the death of one of the
plaintiffs appellants in an appeal pending before the
Subor di nat e Judge his wdow and the major son wer e
substituted on record as heirs. It was |ater ~discovered
that the deceased had | eft sone other heirs besides the two.
The respondents raised an objection that as sonme of the
heirs of the deceased had been left out and there could be
no question of want of 'know edge of the existence of these
heirs on the part of the

953
wi dow and the maj or son who had applied for being brought on
record, the appeal abated. It would be noticed that the

position is exactly the sane here. This Court held

"The estate of the deceased was fully
represented by the heirs who had been brought
on the record and these heirs represented the
absent heirs al so, who would be equally bound
by the result."

It was observed

"Even where the plaintiff or the appellant
has died and all his heirs have not been
brought on the record because of oversight or
because of sone doubt as to who are his heirs,
the suit or the appeal, as the case nmmy be,
does not abate and the heirs brought on the
record fully represent the estate unless there
is fraud or collusion or there are other
circunstances which indicate that there has
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not been a fair or real trial or that against
the absent heir there was a special case which
was not and could not be tried in t he
proceedi ngs. "

After referring to the decisions in N K Mhd. Sul ai man
Sahib v N C. Mhd. Ismail Sahab [1966 (1) SCR 937] and

Daya Ram v
observe

Shyam Sundari (supra) the Court went on to

"It will be noticed that there is one
di fference between the present case and the
two cases on which reliance has been placed on
behal f of the appellants. This is not a case
where a plaintiff or an appellant applies for
bringing the heirs of the deceased defendant
or respondent on the record; this is a case
where one of the appellants died and his heirs
haveto be brought on record. In such a case
there s no question of any diligent or bona
fide “enquiry for the deceased appellant’s
heirs nmust be known to the heirs who appli ed,
for being brought on the record. Even so we
are of opinionthat unless there is fraud or
collusion or  there are other circunstances
whi ch i ndicate that there has not been a fair
or real trial or that against the absent heir
there was a special case which was not and
could not be tried in the proceeding, there is
no reason why the heirs who have applied for
bei ng brought on record should not be held to
represent  the entire estate including the
interests - of the heirs not~ brought. on the
record. This is not to say that where heirs
of an appellant are to be brought on ‘record
all of them should not be brought on ‘record
and any of themshould be deliberately Ileft
out . But if by oversight or on account of
sone doubt as to who are the heirs, any heir
of a deceased appellant is left out  that in
itself would be no reason for holding that the
entire estate of ‘the deceased is not
represented unl ess circunstances |ike fraud or
collusion to which we have referred above
exi st.

In the present case there is no question of
any fraud or collusion’, nor is there anything
to show that there had not been a fair or rea
trial nor can it be said that against the
absent heir there was a special ne which was
not and could not be tried in the  proceeding
in his absence."

--L346 Sup C/75

954

It must be made clear that the fraud or
col I usi on mentioned must be a fraud or
collusion between the appellant on the one
hand and the representative of the deceased
respondent who is brought on record on the

other and vice versa. |In the present case
failure to bring Ghia Devi, daughter of
Manmohi ni, on record cannot be said to be a

fraud on the part of her brother Raktoo Singh
in collusion with the respondents nor can he
deprive GChia Devi of her rights by not
i mpl eadi ng her as the |l egal representative of
their deceased nmother. The fraud contenpl ated
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is a fraud or collusion between the parties on

record to the detrinment of t he | ega
representative who has not been brought on
record.

In Ratan Lal v. Lal Man Das (supra) the
respondent obtained a joint decree against the
appellant and his partner M Against the
decree, the appellant al one appealed to the-

H gh Court. M was inpl eaded as the second
respondent in the appeal. The notice of
appeal sent to Mwas returned unserved. The
Hi gh Court dism ssed the appeal. This Court
hel d :

"The appeal could not be disnmssed on the
ground that Mwas not served with the notice
of appeal, nor, in view of the provisions of
Order 41, Rule 4, could the H gh Court dismss
the appeal on the ground that there was a
possibility of two conflicting decrees.™
and poi nted out
“The object of the rule is to enable one of
the parties to a suit to obtain relief in
appeal when the decree appeal ed from proceeds
on a-‘ground- comon to himand others. The
Court in such an appeal nay reverse or vary
the decree in favour of all the parties who
are in the sanme interest as the appellant.”
This Court referred to the decision in Karam Singh Sobti &
Anr. v. Shri Pratap Chand & Anr. [1964 (4) SCR 647], where
it was observed
"The suit _had been filed both against the
tenant and the Sub-tenant, being respectively
the Association and the appellant. One decree
had been passed by the trial Judge | against
bot h. The appellant had his own right to
appeal fromthat decree. That right could not
be affected by the Association s decision not
to file an appeal.  There was one decree and,
therefore, the appellant was entitled to have
it set asi de even. though t her eby the
Association would also be free from the
decr ee. He could say that that decree  was
wong and should be set aside ’'as it was
passed on the erroneous finding that -the
r espondent had not acquiesced, in t he
subletting by the Association to him He
could challenge that decree on _any ground
avai |l abl e. The | ower appellate Court. was,
therefore quite conpetent in the appeal by the
appellant fromthe joint decree in ejectnent
agai nst himand the Association, to.give him
what ever relief he was f ound
entitled to, even though the Association had
filed 'no appeal ."
955
In Mahabir Prasad v. Jage Ram (supra) it was
hel d
"Wherein a proceeding a party dies and ode of
the legal representatives is already on the
record in another capacity, it is only
necessary that he should be described by an
appropriate application nmade in that behalf
that he is also on the record, as an heir and
| egal representative. Even if there are other
heirs and |egal representatives and no
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application for inpleading themis nade within
the period of limtation prescribed by the
Limtation Act the proceeding will not abate."
That neets the point raised by the respondents exactly. The
principle is of representation of the estate of the deceased
which need not be by all the | egal representatives of the
deceased. The prelimnary objection’ is, t her ef ore,
overrul ed.
The above di scussion also neets the plea raised on behal f of
the appellants. As we have already nentioned, against the
decree of the Sub-Judge First Appeals Nos. 326, 332 and 333
of 1948 were filed before the H gh Court. In appeal No. 326
Ni rsu Prasad Singh was nade a party but not in appeals Nos.
332 and 333. The parties seemto have been so confused that
only in F.A No. No. 332 of 1948 an application was nade to
i mpl ead Nirsu Prasad Singh-as a party on tic ground that he
was not inpleaded as a respondent by mi stake. This was
di smssed by the H gh Court on 1-3-1951. No body seens to
have noticed  that N rsu Prasad Singh had not been nmde a
party in F.A No. 333 of 1948 also. This was noticed by
the |earned Judges of the Hi gh Court at the conclusion of
the hearing of the appeals before it. The appeal was,
therefore, listed for being nentioned and the | earned Judges
brought this fact to the notice of the parties and the
appellants in F. A /'No. 333 thereafter put in an application
under Order 41, rule 20 and section 151 of the Code of
Cvil Procedure for adding the nane of Nirsu Prasad Singh as
a party. We will quote the | earned Judges on this point
"Although left to ourselves, we would have
allowed this application and added Nirsu
Prasad Singh asa party in the, appeal even at
that late stage but we did not think it advis-
able to adopt this course in view of order
dated 1-3-1951 passed in F. A 332/48 and we,
therefore, rejected this application by our
order No. 145 dated 22-4-1959 passed in F. A 3
3 3 /48. The position, therefore, /is that
Nirsu Prasad Singh, plaintiff No. 8is not a
party respondent in two of the appeals but he
is a party in one of the three. | may note
that both parties agreed before us that the
appel lants is F. AL 332/48 and F. A 333/48 have
been i npl eaded as respondents in F. A 326/ 48.
Therefore, even if we dismss these two
appeal s on the ground of this highly technica
objection, it is possible to give relief to
the appellants of these two appeals in F. A
326/ 48 wunder order 41 rule 33 of the Code of
Cvil Procedure. Since plaintiff No° 8is a
party respondent in F. A 326/48 along with al
other plaintiffs, there will be no conflict of
decree and- the result of our allowing F.A
326/ 48, which has got to be allowed in view of
ny findings above,,
95 6
would be to set aside the entire decree in
favour of the plaintiffs-respondents and that
can be done even at the instance of some of
the contesting defendants. | am therefore,
of the view that First Appeals 332 and 333 of
1948 al so cannot and should not fail on this
technical prelimnary ground."
We think that the conclusion of the | earned Judges of the
Hi gh Court was right. Against the same decree passed by the
| ear ned Subordi nate Judge there were three appeals. |In one
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appeal, that is F. A No. 326 of 1948, N rsu Prasad Singh was
i npl eaded as a party but not in the other two appeals. F.A
No. 326 of 1948 was filed only by sone of the defendants in
the suit. It was, therefore,.possible by the application of
the provisions of O41 r. 4 and r. 3 3 to have allowed the
appeal in full and given relief not nerely to the appellants
in F.A 326 but also to the appellants in F. As 332 and 333
assum ng that they had not filed these appeals, The utnost
that can be said is that the effect of the failure to
i mpl ead Nirsu Prasad Singh as a respondent in F.As. 332 and
333 is that these two appeals will have to fail but that
does not nmean that F. A 326 has also to fail. It is not
even a case where the appellants in F. As. 332 and 333 had
not taken the trouble of filing an appeal and therefore it
can be said that they shoul d not be given the benefit of the
appeal filed by the appellants in F. A 326. They had filed
appeals in order to establish their rights. 1t was by an
oversight  in filing those appeals that they had failed to
i npl ead Nirsu Prasad Singh as a party. To such a case 0 41,
r. 33 clearly applies.
The cases where the provisions of O 41, r. 33 can be applied
have, it we may say so, been set out correctly after a very
full discussion by a Bench of the H gh Court of Madras in
its decision in Kri'shna Reddy v. Ramreddi (AIR 1954 Mad.
848) . Speaki ng t hrough Venkatarama Aiyar, J., as he then
was, the Court observed
"Though O 41, R 33 confers wde and
unlimted jurisdiction on Courts to pass a
decree in favour  of a party who has not
preferred  any appeal, there are, however,
certain well defined principles in accordance
with whi ch that jurisdiction
oul d be
exercised. Normally, a party who is aggrieved
by a decree should, if he seeks to escape from
its operation, appeal against it wthin the
tinme allowed after conplying wi t'h. the
requirenments of law. . Wiere he fails'to do so
no relief should ordinarily be given to him
under O 41, R 33.
But there are well recognised exceptions to
this rule. One is where as a result of
interference in favour of the appellant it
becomes necessary to readjust the rights  of
other parties. A second class of cases based
on the sane principle is where the question is
one of settling rmutual rights and obligations
between the sane parties. A third class of
cases is when the relief prayed for is single
and indivisible but is clained against a
nunber of defendants. In such cases, if the
suit is decreed and there is an appeal only by
some of the defendants and if the relief is
granted only to the appellants there is the
possibility that there mght cone i-nt o
operation at the same tinme and with reference
to the sanme subject-matter two

957
decr ees whi ch are i nconsi st ent and
contradictory. This however, is not an

exhaustive enuneration of the class of cases
in which courts could interfere under O 41, R
33. Such an enuneration would neither be
possi bl e nor even desirable.

Consi dering the question on principle, when a

sh
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decree is in substance a conbination of
several decrees against several defendants,
there is no reason why an appeal presented by
one of the defendants in respect of his
interest should enure for the benefit of the
other defendants wth reference to their
i nterests.
Thus where a reversioner files a suit to
recover possession of his share of many itens
of properties which are held by different
def endants under different alienations, sone
of which m ght be valid and others not, there
is no community of interest between them The
plaintiff could have filed a separate suit in
respect of each itemand inpl eaded as defen-
dants therein only the alienee interested in
that ~item In that event, if all the suits
wer e decreed but an appeal were to be
preferred against the decree in only one of
them and that appeal is allowed, that would
not operate as reversal of the decrees in the
other suits; not would there be any power in
the Cout to set aside those decrees under
041, 'R 33. It would not make any difference
when’ the plaintiff has, for conveni ence,
conbi ned several suits into one."
As we have already pointed out, in this case each one of the
plaintiffs could have filed a suit for his share of Randhan
Singh’s estate. The fact that all the reversioners joined
together as plaintiffs and filed one suit does not mean that
if for one reason or other the suit of one of themfails or
abates the suit of the others fails or abates. The decree
is in substance the conbi nation of several decrees in favour
of, several plaintiffs. |[If in an appeal against the decree
one of the plaintiffs is not added as a respondent, it only
means that the decree in his favour cannot be set aside or
nodi fi ed even if the appeal (succeeds agai nst ot her
plaintiffs in respect of their interest. There ‘would in
that case be no conflict between the decrees as the ‘decree
is a conbination of many decrees. |n other words the result
of the failure to add Nirsu Prasad Singh as a respondent in
F.A. 332 and F. A 333 would be that the decree granted in
his favour by the Subordi nate Judge would stand but not the
decrees granted in favour of the other plaintiffs. ~They can
be reversed in those appeals. There was no such difficulty
in F.A 326 and, in that appeal the decree granted in favour
of Nrsu Prasad Singh as well as in favour of other
plaintiffs could have been reversed. This is not a  case
where a party who is aggrieved by a decree fails to file an
;appeal within the tine allowed by law and should not,
therefore, be granted relief under O 41, r. 33.
W do not think that the decision relied upon by the
appel lants in Jhinghan Singh & Anr. etc. v. Singheshwar
Singh & Os. etc. (C.A Nos. 1 14-122, of '1 958 deci ded on
20-4-1965) helps the appellants. |In that case Singheshwar
Si ngh was one of-the appellants in CA Nos. 114 and 115 and
respondent in the others appeals. Kaushal Kishore Prasad
Si ngh was-one of the appellants in CA Nos.’'116 and 117 and
a res-

958

pondent in the other‘ appeals. Both- of themdied and the
pendi ng appeal s abated against them The contest’
respondents took the prelimnary objection that all the

appeal s had becone defective for non-joinder of the |ega
representatives of Singheshwar Singh and Kaushal Kishore
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Prasad Singh and this objection was accepted. The decision
proceeded on the basis that the plaints in the several suits
rai sed a dispute between a body of |andhol ders clai m ng khas
possessi on of the |ands and a nunmber of persons claining to
be occupancy tenants thereof, that in substance, t he
plaintiffs asked for an adjudication that the |ands were
bakasht and the first party defendants were not occupancy
tenants and to such suits all the | andhol ders were necessary
parties. It was therefore held that as in the appeals
before this Court the | andhol ders claimed the same relief
which they sought in the trial Court and in those appeals
al so Si ngheshwar Singh and Kaushal Kishore Prasad Singh were
necessary parties, in . the absence of their | ega
representatives the appeal s were not mmintainable. 1t would
be seen that the two appellants whose | egal representatives
were not added as parties were parties in all the four suits
and in all the four appeals and the question was a conmon
guestion ‘to which all the land holders were necessary
parties. As -~ we _have explained earlier that is not the
posi tion ‘here.

The decision-in Kishan Singh & O's. v. N dhan Singh & O's.
(C.A. No. 563 of 1962 decided on 14-12-1964) and the
statement of law laid dowmn by this Court therein in the
followi ng terns

"M Bi shan Narain points out that in
substance, the present suit is between the
| andhol ders on the one hand -and those who
clainmed to be occupancy tenants on the other

It is true that the plaint alleges that the
occupancy - rights ~were extinguished on the
death of the last occupancy tenant Narain
Singh, but that has been denied by t he
appel lants, and in fact, round this dispute
the whole controversy centres in the  present
suit. There is no doubt that the allegations
made in the plaint clearly show that the
dispute is between the |andholders ‘and the
person who claimto be occupancy tenants, and

so, it is plain that in such a dispute the
whole interest of the landholders ~and the
whol e interest of the tenants nmust be

adequately represented. The tenancy rights
whi ch the appellants claimare no doubt based
on the presunption wunder s. 5 (2) of -the
Tenancy Act. But the relationshipin respect
of which the said presunption would arise is a
rel ati onship of landlord and tenant, and this
relationship in the very nature of, things is
one and indivisible. Therefore, when a claim

is
made to evict the persons who allege that they
are tenants the whole of the [ andl ord’s

i nterest nmust be before the

was cited wth approval in- Jhinghan Singh Anr. etc. v.
Si ngheshwar Singh & Os. etc. , (supra). It-does not,
therefore stand on any different footing. hold, therefore,
that the |learned Judges of the high court were correct in
hol ding that at least F.A 326 had not abated because of the
failure to inplead Nirsu Prasad Singh as a respondent in
F.As. 332 and 333 and it was open to the Court in F. A 326
in exercise of its powers under O 41, r. 33 to give all the
appel l ants therein, that is, the respondents in the appeals
before this Court, the relief that the appellants in F. A
326 were entitled to. The plea of the appellants is,
therefore, overrul ed.
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In the result the appeals are dismssed with costs, one
hearing fee.

V. P. S

Appeal s di sni ssed

960

set




