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ACT:

I ncome Tax Act; 1922-Section 4(3) (1)-1ncone held wholly for
religi ous or charitable purposes meani ng of Tr ade
Association Rules/ and Regul ations-Construction-Rules of
construction of wills and deeds inapplicable.

HEADNOTE:
The Indian Sugar MIlls Association is a trade uni on
regi stered under the Trade Unions Act, 1926. Its " objects

are, inter alia, to pronote and protect the trade, conmmerce
and industries of India and in particular the trade,
commerce and industries connected w th sugar, to encourage
friendly feeling and good rel ati ons-anongst the sugar mlls
in general and the nenbers in particular and also  between
producers of sugar and cane growers, distributors of / sugar
and other dealing with sugar mlls and connected w th  sugar
industries, to regulate terns and conditions of enpl oynment
in the mlls and factories, to pronote good  relations
bet ween the enployers and the enployees, to adj ust
controversies between nmenbers of the Association, and to
establish just and equitable principles in trade and inpose
restrictive conditions on the conduct of sugar  trade and
busi ness. Rul e 4(a) of the Association Provides that the
income and property of the Association shall be applied
solely towards the pronmpotion of the Association and no
portion thereof shall be paid by way of dividend bonus or
otherwise to the nmenbers of the Association. Rule 64
provides that the profits of the Association “shall be
applied in such a nmanner as the Conmittee may think fit
provided that no distribution of profits amongst menbers
will be nade without a resolution of the General Meeting of
the Association. It was clained on behalf of t he
Association that the business it carried on was in the
nature of property held under trust or legal obligation to
apply the inconme for charitable purposes within the neaning
of c¢l. (1) sub-section (3) of section 4 of the Inconme Tax
Act, 1922 and therefore was exenpted fromtax. The incone
tax authorities and the tribunal rejected the claim On
reference the Hi gh Court answered in favour of the assessee.
The Hi gh Court held that the prinmary objects of the
Associ ati on were objects of general public utility and that
the Association was under a |legal obligation to hold the
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income it derived fromthe business for charitable purposes.
It was of the viewthat section. 4 (3 )(1) was of wider
anplitude than what was known as religious or charitable
purposes in English law and a purpose of general public
utility had to be ascertained with reference to conceptions
prevailing in our country.

Al'l owi ng the appeal

HELD : (i) In the present case no conflict arises between
the English and the Indian concept of charitable purposes.
(ii) The exenption under s. 4(3)(1) can be claimed if the
income is held wholly for religious or charitable purposes;
this requirenent 1is satisfied if the primary purpose is
religious or charitable and the other purposes, not by them
selves religious or charitable are ancillary and serve to
achieve the main purpose. [609D E]

Comm ssioner of Incone-Tax, Mudras v. Andhra Chanber of
Commerce, 55 |.T.R~ 722, fol | owed.

(i) Under ~Rule 64 the Commttee of the Association
m ght 'decide to apportion the entire profits anobngst the
nmenbers. ‘'of © the Associationleaving nothing to be applied
towards charitable objects. Rule 64 introduces an el enent
of private gain whichis inconsistent with the object of
general public utility. |Itis not possible to hold that al
the objects of the Association are charitable. It cannot
al so be held that the primary purpose of the association is
charitable and other objects are ancillary  or incidental.
Sone of the stated objects of the _Association cannot be
treated as primary and others in apparent conflict with them
as of no

606

ef fect. It is not therefore possible to agree ‘that the
Associ ation held the incone derived fromits business wholly
for charitable purposes. Al India Spinners Association and
Comm ssioner of Income Tax, Bonbay 12 | T.R 482 foll owed.
Conmi ssi oner of Incone Tax, Midras v. Andhra Chamber of
Commerce 55 |I. T.R 722, distinguished. [609G 610D, 611C]
(iv) Undoubtedly Rule 4(a) and Rul'e 64 ace repughant to each

other. But the rule of construction of deeds and wills
that in case of repugnancy the first words in a deed and
the last words in a will shall prevail, is not applicable to

the rules and regulations of a registered trade union _in
order to find out its real object. [610D0

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1225 to
1228 of 1970.

From the judgnent and order dated the 11th July, 1969. of
the Calcutta High Court in Incone Tax Reference No. 213 of
1966.

S. T. Desai, J. Ramanurthi and R N Sacthey, for the
appel | ant .

B. Sea and D. Pal, R S. Tahore, 6. P. Khaitan, B. P
Mahesawari and Leila Seth, for: the respondent.

The Judgrment of the Court was delivered by

GUPTA J.-The common question arising for decision in these
f our appeals is whether the incone derived by the

respondent, Indian Sugar MIIls Association, fromits sugar
export division is exenpt fromtax under sec. 4 (3) (i) of
the I ncone Tax Act, 1922. ’'The assessnent. years are 1958-

59, 1959-60, 1960-61 and 1961-62 for which the previous
years are respectively the cal endar years 1957, 1958, 1959
1960.

The I ndian Sugar MIIls Association, hereinafter referred to
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as the Association, which has its office in Calcutta is a
Trade Union registered under the Trade Uni ons Act, 1926; any
i ndi vidual, firmor conpany owning or managi ng a sugar nill
or factory is eligible for nenbership of the Association.
Rule 3 of the Rules of the Association states the various
objects for which the Association is established and, of
them the first two, nanely Rules 3 (a) and 3 (b). are as,
foll ows
"(a) To pronmpte and protect the trade,
commerce and industries of India and in
particular, the trade comrerce and industries
connected w th sugar.
(b) To encourage friendly feeling and good
rel ati ons anobngst the sugar mlls in genera
and the nenbers in particular and al so between
producers of sugar and cane- growers,
di stributors of sugar and other dealing wth
sugar mills and connect ed with sugar
i ndustry."
It was 'clained on behalf of the Association that the
busi ness it carried on was in the nature of property held
under trust or legal obligation to apply the inconme for
charitable purposes wthin'the meaning of clause (i), sub-
section (3) of section 4 of the Income-Tax Act, 1922; the
| ast paragraph of sub-section (3) defines "charitable
purposes"” as including relief of the poor, education
medi cal relief and advancenent
607
of any other object of general public utility. The claim
for exenption appears to have been based on the objects
nmentioned in Rules 3(a) and 3 (b) and on the first part of
clause (a) of Rule 4. Causes (a) and (b) of Rule 4 regulate
the application of the funds of the Association. The first
part of Rule 4(a) reads :
"4. (a) Subject to such special rules as nay
be framed for the purpose, the incone and
property of t he Associ ati on whensoever
derived, shall be applied solely towards the
promoti on of the Association as set forth in-
these Rules and Regulations and no - portion
thereof shall be paid cc transferred, directly
or indirectly, by way of dividend or bonus or
ot herwi se howsoever by way of profit, to the
persons who at any tine are, or have been
menbers of the Association or to any of - them
or to any person clainmng through any of
them’
Rule 4 (a) has a proviso to which it is not 'necessary to
refer for the present purpose. The Incone-tax Oficer, the
Appel | ate Assistant Conmissioner and the Tribunal al
rejected the claimthough not exactly for the same " reasons.
At the instance of the Association the Tribunal referred the
followi ng question to the Hi gh Court at Cal cutta under . sec.
66(1) of the Incone Tax Act, 1922
"Whet her on the facts and circunstances of the
case and on proper construction of the Rules
and Regul ations of the Association, t he
Tri bunal was justified in holding that the in-
cone of the Association derived from the
busi ness of export of sugar and interest from
current and fixed deposits were not exenpt
fromtax under section 4(3) (i) of the Indian
| nconme-tax Act, 19227?"
The Hi gh Court answered the question in the negative and in
favour of the assessee. These four appeals preferred by the
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Conmi ssi oner of Incone Tax, West Bengal-I111, Calcutta, wth
certificate granted by the Hi gh Court under section 66A(2)
of the Income Tax Act, 1922 are directed against the
judgrment of the High Court disposing of the reference and
relate to the assessnent orders made in respect of the
af oresai d four years.

The High Court observed that the question referred to it
shoul d be deci ded upon the principles laid down by the Privy
Council in re The Trustees of the 'Tribune’, 7 I|.T.R 415
and Al India Spinners’ Association v. Conmm ssioner of
I ncome-tax, Bombay, 12 |I.T.R 482 and by the Supreme Court
in Comm ssioner of Income-Tax, Madras v. Andhra Chanber of
Commerce, 55 I1.T.R 722. O the several principles stated
in the Tribune case (supra); the one to which the H gh Court
made special reference is that in countries to which English
i deas may be inapplicable, the courts nust in general apply
the standard of custonmary | aw and comon opi ni on anongst the
comunity to which the parties interested bel ong in deciding
whet her an object i's of general public utility. Ref erring
to this principle the High Court observed that " section 4
(3) (i) -is of wder anplitude than what is known as
religi ous
8- L319SupCl/ 75
608
or charitable purposes in English Lawand a purpose of
general public utility has to be ascertained with reference
to conceptions prevailing in our country". W are afraid we
do not see how this principle has relevance on the question
under considerationin the present case because no conflict
ari ses here between the English-and the Indian conceptions
of charitable purpose. —In the Spinners’ ~Association case
(supra) the Privy Council found that the primary object of
the Spinners Association was the relief of the poor. which
was a charitable purpose, that the objects of the said
Associ ation included the advancenment of other purposes of
general public utility, and held that as such the incone of
the Spinners’ Association was exenpt under section 4(3) (i).
Their Lordships further observed that an object of genera
public wutility " would exclude the object of private gain
such as an Undertaking for comercial profit though all the
same it would subserve general public utility". Thi's
observation, as w/ll appear later, has a bearing on the
qguestion that arises for decision in the instant case.

The Judgnent of the High Court is really based on the
decision of this Court in Commi ssioner of Income-Tax' Madras
v. Andhra Chanber of Conmerce, 55 |.T.R 722; the |earned
counsel for the respondent also. relied alnost entirely on
this case. The Andhra Chanber of Comerce was' a conpany
i ncorporated under the Indian Conpanies Act (7 of 1913); it
was permtted under sec. 26 of the Act to onmt the word
“l'imted" from its name by order of the Government of
Madras. O the findings recorded in the, Andhra Chanber of
Conmer ce case, the following are material for the purpose of
the present appea
(i) Advancenent or pronotion of trade,
conmerce and industry leading to economc
property enures for the benefit of the entire
conmuni ty. That, prosperity would be shared
al so by those who engage in. trade, comerce
and industry but on that account the purpose
is not rendered any the less an object of
general public utility.
(ii) The expression "object of general public
utility"” is not restricted to obj ects
beneficial to the whole of mankind or even al




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

persons living in a particular country or
province. it is sufficient if the intention is
to benefit a section of the public as
di stingui shed from specified individuals. The
section of the public sought to be benefited
must undoubtedly be sufficiently defined and
identifiable by sonme commobn quality of a
public or inmpersonal nature : where there is
no conmon quality uniting the potential bene-
ficiaries into a class, it may not be regarded

as valid.
(iii) If the primary purpose be advancement of
objects of general public utility, it would

remain charitable even if an incidental entry
into the political domain for achieving that
purpose i s contenpl at ed.
609
On the facts of that case it was held that the principa
objects of the Chanber of comrerce were to pronbte and
protect trade., conmmerce and i ndustries and to stimnulate the
devel opnent _of trade conmerce and industries in India or any
part thereof and one of the objects nmentioned in the
Menor andum of Associ ation that the Chanmber of Commerce ni ght
take steps to urge or oppose |legislative or other measures
affecting trade, comerce or manufactures was pure ancillary
or subsidiary ainmed at securing the prinary objects. In
case before us the High Court held that clauses (a) and (b)
of Rule 3 of the Rules of the Association, quoted above, set
out the primary objects of the Association which were
objects of general public utility, and the  other objects
appearing from the remaining clauses of Rule 3 were only
ancillary. Relying further on a part of Rule 4(a), which we
have reproduced above, providing that no part of the incone
and property of the Association was to be paid or
transferred by way of dividend or bonus or otherw se by way
of profit to the nmenbers of the Association, the H gh Court
cane to the conclusion that the(Association was /under a
legal obligation to hold the inconme it derived ‘from the
busi ness of export of sugar for charitable purposes.
The exenption under section 4(3) (i) can be clainmed if the
incone is held wholly for religious car charitabl e purposes;
this requirenment is satisfied, as Held in the Andhra Chanber
of Commerce case (supra), if the primary purpose is
religious or charitable and the other purposes,  not by
thensel ves religious or charitable, are ancillary and serves
to achieve the main purpose. Assuning clauses (a) and (b)
of Rule 3 disclosed objects of general public utility, it is
necessary to examne sonme of the other Rules of. the
Association to find out if it held the incone derived /from
the business wholly for charitable purposes. The ~genera
prohibition contained in the first part of Rule 4(a) against
sharing of profits by the nmenbers appears to have been nade
al nost nugatory by Rule 64 which is as foll ows
64. Subject to such rules as the General
Meeting may franme or prescribe for declaration
of dividend and distribution of profits, the
profits of the Association shall be applied in
such nmanner as the Committee may in their
di scretion think fit provided nevertheless
t hat no distribution of profits anongst
menbers wll be made unl ess sanctioned by a
Resolution at a General Meeting of t he.
Associ ation held for the purpose.”
Rule 64 thus permits distribution of profits anong the
menbers on a resolution being passed for the purpose at a
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General Meeting of the Association. Under Rule 64 the
Conmittee of the Association "may in their discretion

decide to apportion the entire profits anong the nenbers of
the Association |eaving nothing to be applied towards the
al l eged primary objects. W are not prepared to accept the
subm ssion made on behal f of the respondent that the power
conferred on the Committee by Rule 64 to decide how the
profits are to be applied is only incidental to the carrying
out of the primary objects. which are charitable. There is
nothing in Rule 64 that suggests so; there is no

610

indication that the rules framed or the resolution passed at
the general neeting nmust require a part at least of the
profits to be set apart for the charitabl e purposes. Rul e
64 introduces an elenent  of private gain which is
i nconsistent wth the object of general public utility and
foll owi ng the decision in All I.ndia Spinners’ Association v.
Comm ssi oner of I'ncome-Tax, Bonbay (supra) it cannot be said
that the Association in the instant case held the income it
derived from its business of export of sugar wholly for
charitable purposes. This is also what distinguishes the
present case fromthe Andhra Chanmber of Comrerce case where
it was found that the Chamber of Commerce had no profit
notive, that its objects were to pronote and protect the
trade, comrerce and “industries and to stinmulate their
devel opnent and its other objects were ancillary and
incidental to the principal objects.

Dr. Pal for the respondent also submitted that if Rule 64
appeared to be inconsistent with-the primary objects, it
shoul d be treated as void -and of no consequence.
Undoubtedly Rule 4(a) and Rule 64 are repugnant  to each

ot her. But the rule of construction of deeds and wills on
which Dr. Pal relied, that in case of repugnancy the first
words in a deed and the last words-in a will shall prevail

is not applicable to the rules and regulations of a
regi stered trade union in order to find out its real object.
We have no right to assune sone of the stated objects of the
Association as primary to declare others in appar ent
conflict with themas of no effect. Rules 3, 4 and 64, al
framed by’ the Association as a Trade Union, co-exist. We
have no right to rewite the rules of a registered trade
uni on by del eting any of them
W also find it difficult to accept that only clauses (a)
and (b) of Rule 3 represent the primary objects of the
Association and the other Rules are all ancillary and
incidental. The Association is a Trade Union. Section 2(h)
of the Trade Unions Act, 1926 defines Trade Uni on-as meani ng
"any comnbination, whether tenporary or permanent, formed
primarily for the purpose of regulating the rel ation between
wor kmen and enpl oyers or between worknen and worknen, or
bet ween enpl oyers and enpl oyers, or for inposing restrictive
conditions on the conduct of any trade or business, and
i ncl udes any federation of two or nore Trade Unions:" ' There
is a proviso to this definition which is not relevant on the
guestion wunder consideration. The definition itself sets
out the primary purposes for which a trade union can be
fornmed. The objects of the Association listed under Rule 3
i ncl ude the foll ow ng

(c) To regulate terns and conditions of

enpl oynment in the MIIs and Factori es.

(d) To pronpte good relations between the

enpl oyers and the enpl oyees.

(1) To adj ust controversi es between nenbers

of this Association.

611
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(n) To establ i sh j ust and equi t abl e
principles in trade and inpose restrictive
conditions on the conduct of sugar trade and
busi ness. "
These are all primary purposes of a Trade Union. Rule 3(b)
also my possibly be. taken as a trade wunion object.
Assuming Rule 3 (a) could be the prinary object of a trade
uni on, the other objects naned in clauses (c), (d), (1) and

(n) of Rule 3 also fall in the sanme category, and it is not
possi bl e to speak of one of themas ancillary or incidenta
to another. These other objects cannot also be called

charitabl e purposes within the meaning of section 4 (3) (i),
even assumng that in sone renote and indirect manner they
mght be of some public utility. It is not therefore
possible to agree that the Association held the incone
derived fromits business wholly for charitable purposes.

For the reasons stated above we allow these appeals,
di scharge t he answer given by the Hgh Court to the
guestion referred to it, and answer the question in the
affirmative and in favour of the Revenue. The appellant will
be entitled to his costsin this Court as well as in the
Hi gh Court. One hearing fee

F. H P.

Appeal s al | owed.
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