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ACT:

CGuj arat Punchayat Act (1 of 1961) S. 17 (2) and 303 A-Scope
of

Interpretation of statues Meaning of by reason of to hold
el ecti ons and ' expedient’

HEADNOTE:

Section 17(2) of the Gujarat Panchayata Act, 1961, - provides
that the nornmal term of a panchayat is 5 years fromthe date
of its first nmeeting and that the termcould be extended by
the State CGovernnent by a period not exceeding one year in
the aggregate.

The 5-year term of the Tal uka Panchayats and the District
Panchayats in the appellant-State were due to expire on
February 28, 1973 and March 31, 1973 respectively. They
were extended first upto August 31, 1973 and Septenber 30,
1973 and then upto February 28, 1974 and January 1974.
W despread disturbances broke out in the State and the
CGovernor promulgated an Odinance by which the State
Government was given power to extend the terns of panchayats
for 2 years instead of one. On February 9, 1974, the State
Mnistry resigned and the President of India assuned al
functions of the State Governnent. The ternms -~ of the
panchayat were extended upto 31st March 1974.

The State |egislature was dissolved on March 15, 1974 and
Parlianment passed the Gujarat State Legislature (Del egation
of Powers) Act, 1974. Under a. 3 of this Act, the President
enacted GQujarat Panchayats (Anendnent) Act, 1974 which in-
serted s. 303Ain the 1961 Act. On March 31, 1974, the
CGovernment issued a notification under s. 303A, that whereas
the State Governnent is satisfied that a situation exists by
reason of disturbances whereby it is not expedient to hold
elections for the reconstitution of the panchayats, the
State governnment orders that all the powers and duties of
t al uka panchayats should be exercised by the Tal uka
Devel opnent O ficer and of the District panchayats by the
District Devel opment O ficer.

The respondent s who are presi dents of panchayat s
successfully chall enged the notification in the H gh Court,
on the basis that the condition precedent to the exercise of
the power under the section was not satisfied.

Al owi ng the appeal to the Court,
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HELD : (1) An analysis of s. 303A(1) shows that before a
decl arati on could be nade thereunder, two requirenents nust
be fulfilled : (a) existence of a situation by reason of
di sturbances in the State; and (b) the satisfaction of the
State government relatable to such a situation, that it is
not expedient to hold elections for the reconstitution of a
panchayat after the expiry of its term The first
requirenent is an objective fact, which, if disputed, nust
be established objectively as a condition precedent to the
exercise of the power; and the second is an opinion or

i nference drawn fromthat objective fact. It is a matter of
subj ective satisfaction of the government and is not
justiciable. Once a  reasonabl e nexus bet ween such

sati sfaction and the facts constituting t he first
requirement is shown,  the exercise of the power by the
government, not being col ourable or notivated by extraneous
consi derations, is-not open to judicial review [335H 336B]
(2) 1f~ the |language of a statute is susceptible of two
constructions, the one fulfils the object is to be preferred
to the alternative which frustrates it. [337H

(3) In view of the particulars stated in the Counter-
affidavit it 1is clear that the disturbances in the State
conti nued throughout™ March 1974. Assumi ng t hat t he
di sturbances abated after the dissolution of the Assenbly on
March 15, 1974 the

331

abnormal situation, which was the direct result of the
di sturbances nust have continued to exist throughout March
1974. The section speaks of the existence of 'a Situation
"by reason of’ disturbances. The expression indicates that
the ’disturbances’ and the 'situation” nust be  proxinmtely
connected as cause and effect. it is sufficient if the
situation is the imredi ate outcone of the disturbances and
that it subsists. [336G H|

(4) The phrase 'to hold elections’, understood in a wide
sense, Wwll include all steps such-as delimtation  of the
constituencies, the conpilation of electoral rolls etc which
are a necessary prelimnary to the actual conduct of
el ections, whereas in a restricted sense, it would cover
only the actual holding of elections. The word ' expedient
has also several shades of neaning. It could not be
contended for the respondents that the phrase should be
understood in the restricted sense, that 1is, that  power
under s. 303A is exercisable only after the conpletion of
preparatory steps prelimnary to the holding of an election
and that since that stage had not yet been reached in the

present case, the power could not be exercised.: Secti on
303A has been designed to enable the Governnment to get . over
a difficult situation sur char ged with danger ous

potentialities and hence the Court nust construe t he
expression therein, in keeping with the context and object
of the provision, in their w dest anplitude, and eschew an
interpretation which attenuates the power or inpairs its
efficacy. The statute places no fetter on the discretion of
the government in the exercise of the power. [338B-E,

(5) Further the Court cannot sit in appeal over the opinion
of the State CGovernment as to the inexpediency of holding
el ecti ons. Al that the Court could enquire was, whether
the condition precedent, which is, an objective fact to the
exerci se of the power existed. [338E-F]

(6) The respondents could not also contend that the i npugned
notification is not relatable to the situation existing by
reason of the disturbances and that the power wag exercised
for an extraneous reason, nanely, that the ternms of the pan-
chayats were expiring on March 31, 1974, because;
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(a)the reference to the ter= of the panchayats in the
i mpugned notification is only the recital of a feet which
constituted another facet of the situation arising out of
the di sturbances; [339B-(

(b)the real and dom nant reason for the exercise of the
power is contained in the 2nd paragraph of the notification
nanely, the existence of a situation by reason of the
di sturbances; and [ 339B-C]

(c)the counter-affidavit on behal f of the appellant pleaded
that the disturbances continued also in March 1974 and that
it was not expedient in the circumstances to hold elections
and that the efforts nade by the governnent to hold
el ections were thwarted by the supervention of the
di sturbances. [339D E]

(7) The purpose of s. 17(2) is to ensure the continuity of
the panchayats, where as the object of 8 303Ais to confer
powers regarding ~dissolution of panchayats in speci a
situations. Therefore, even if the CGovernment had the power
under S. 17(2) to extend the terns of the panchayats, beyond
March 31, 1974, it could not be said in the circumstances of
the case that in choosing to act under s. 303A governnent
acted nmaliciously. Inthe counter-affidavit on behalf of
the government, it wag stated that one of the demands of the
agitators was that the terns of the panchayats shoul d not be
extended further, This weighed wth 'the government in
deciding that it was not politic in the ‘then prevailing
conditions to extend the terms of the panchayats. Thus the
government exercised its powers under s. 303A only because
of the peculiar situation arising out of the ' disturbances.
[ 339H, 340 D FJ

JUDGVENT:

Cl VI L APPELLATE JURI SDICTION: Civil Appeal No. 1356-1357 of
1974.

From t he Judgnent and Order dated the 26th June, 1974 of the
Garat Hgh Court in Spl. Gvil Appls. Nos. 420 and 411 of
1974.

N.M  Phadke, M N. Shroff and J. R Nanawati, for~ the
Appel lants (I n both the appeal s).

332

I M Nanawati, P. H Parekh, Sunanda Bhandare and Manju
Jaitley, for Respondent No. 1 (In CA No. 1356/74).

M C. Bhandare, P. H Parekh, Sunanda Bhandare and Manju
Jailley, for Respondents Nos. 1 and 9 (in CA No. 1357/74).
The Judgrment of the Court was delivered by

SARKARI A, J.,-The main question that arises in these two
appeal s direct against the comon judgnent, dated June 26,
1974 of the Hgh Court of Gujarat, is, whether t he
Notification dated March 31, 1974 (for short, the -inpugned
notification) issued by the State Governnent is invalid on
the ground that the condition precedent to the exercise of
the power wunder s. 303A of the G@ujarat Panchayats Act,
1961, (for short, the Panchayats Act) is not satisfied.

The Panchayats Act provided for three-tiers of Panchayats.
They were, in the descending order : District Panchayats,
Tal uka Panchayats and Gram Panchayats. The Act provided for
indirect election to Taluka Panchayats and partly indirect
and partly direct election to the District Panchayats on the
basis of Adult franchise Under s.17 (2) as anmended by
Gujarat Act, 8 of 1968, the normal term of a panchayat was
five years fromthe date of its first meeting. This term
could be extended by the State Governnent by a period not
exceedi ng i n aggregate one year
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The last election to Taluka Panchayats took place in
February 1968 and the Panchayats were constituted on
February 28, 1968 Their termwas due to expire on February
28, 1973. Similarly, the five year termof the District
Panchayats was due to expire on March 31 1973. By a

Resol ution dated April 12, 1973, the State Governnent
appointed a high level Conmittee headed by Jhinabhai Darji
to suggest basic reforms in the Panchayati Raj set-up. On

the interim recomendation of this Conmittee the State
CGovernment extended the ternms of Taluka Panchayats upto
August 31, 1973 and those of Distirct Pan chayats upto
Sept ember 30, 1973. The Jhinabhai Darji Conmttee subnmitted
its final report on Septenber 30, 1972. Ther eupon, t he
Gujarat (Amending) Act 9 of 1973 was passed. It cane into
force on April 23, 1973. This Amending Act made far-

reachi ng changes in the original Act. The i ndi rect
elections to the  Taluka Panchayats were abolished and
provision was made for direct elections to all the Pan-

chayats. /As it was not possible for adm nistrative reasons
to hold ‘elections in accordance with the amended Act, the
State Government by an order dated June 21, 1973, extended
the termof Taluka Panchayats and District Panchayats till
August 31, 1973 and Septenber 30, 1973 respectively. By
another Order, dated October 3, 1973, the terns of both
these Panchayats were agai n extended upto February 28, 1973
Thus the power of the State Government to extend the term of
the Taluka Panchayats wunder s. 17(2) of the Act had
exhausted itself.
In the first week of January, 1974, wi despread disturbances
broke out in the State of ~Cujarat. There was public
agitation against the State Governnment demanding its
resignation and the dissolution of the Gujarat Assenbly.
333
On  January 26, 1974, the CGovernor of _Qujarat promul gated
Ordinance 1 of 1974. It substituted in sub-s. (2) of s. 17
of the Act the words "two years" for the words "one year".
Under the anmended provision the Governnment got the power to
extend the termof a Panchayat by two years in the aggregate
beyond its normal term of five years.
As a result of the nounting public agitation, the State
Mnistry tendered its resignation on February 9, 1974. On
the sanme date, the President of India by —a proclanmation
under Article 356 of the Constitution assuned all the
functions of the State Governnent.
By an order dated February 27, 1974, issued under s. 17(2)
as amended by Ordinance 1 of 1974, the terns of the Tal uka
Parchayats and District Pancbayats were agai n extended upto
March 31, 1974.
The State Legislature was dissolved on March . 15, ~ 1974.
Parlianment thereafter passed the Gujarat State Legislature
(Del egation of Powers) Act, 11 of 1974 which vested wth
effect from March 27, 1974 powers of the State Legislature
in the President of India. In exercise of his powers ‘under
s. 3 of this Act, the President enacted CGujarat Panchayats
(Anendrent) Act 8 of 1974 which canme into force on March 31
1974. It inserted s. 303A in the Panchayat Act which
provi des :
" 303A. (1) Notwithstanding anything contained
in this Act or the rules or by-laws made
t her eunder, if at any tine, the State
Governnment is satisfied that a situation
exi sts by reason of disturbances in the whole
or any part of the State of Gujarat, whereby-
(i)* * * *

(ii)lt is not possible or expedient to hold
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el ections for the reconstitution of a
panchayat on the expiry of its term
the State Governnent may, by notification in
the Oficial Gazette; nmake a declaration to
that effect.

(2)A notification i ssued under sub-
section(l) in relation to any panchayat shal
remain in force for such period, not exceeding
six nonths, as may be specified therein :
Provided that if the State Government is of
the opinion that it is necessary so to do, it
may, by order and for reasons to be mentioned
therein, extend, fromtine to tine, the period
SO speci fi ed, S0, however, t hat t he
notification shall not in any case remain in
force for nmore than one year in the aggregate
(3)On the issue of a notification under
subsection (1) in reason to any panchayat, -

(a) all the nenbers of such panchayat shal
vacate their

of fice as such nenbers;

(b) all ~the powers and duties of such
panchayat shall,

during the period when such notification is in
force, be-

3 34

exerci sed and perforned by such officer of the
State Governnent as it may, by order, specify
in that behal f.

(4) The State Governnent shall, before the
expiry of the period specified in the
notification issued under sub-section(l) or
ext ended under the proviso to sub-section (2),
as the case may be, take steps for the purpose
of reconstituting the panchayat in the manner
provided in this Act.”

Pur porting to act under s. 303-A, the
Governnment issued on March 31, 1974, the
i mpugned notification

"No KP/74-81 /PRN (HLC)/4-JH-Wereas t he
terns of all Taluka and District Panchayats in
the State of Cujarat except that of the Dangs
District Panchayat expire on 31st March, 1974;
And Whereas the Governnment of GQujarat is
satisfied that a situation exists by reason of
di sturbances in the whole of the State of
Gujarat whereby it is not expedient to hold
el ections for the reconstitution of any of the
taluka and district panchayats whose /'term
expires on the aforesaid date;

Now, therefore. in exercise of the powers
conferred by Section 303A of the Qujarat
Panchayats Act 1961 (Guj. VI of 1962), the
Covernment of Cujarat hereby-

(1)makes a declaration that a situation
exi sts by reason of disturbances in the whole
of the State of Gujarat whereby it is not
expedi ent to hol d el ections for t he
reconstitution of any of the taluka and
di strict panchayats whose term expires on 31st
March, 1974 on the expiry of their term
(2)directs that the declaration nmade as
aforesaid shall remain in force for a period
of six nonths; and

(3)orders that all the powers and duties of
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each of the taluka and district panchayats
whose term expires on 31st March 1974, shall
with effect fromthe expiry of their termtil
this notificationis in force, be exercised
and perforned, -
(i)in relation to a taluka over which the
t al uka panchayat of its term by the
Tal uka Devel opnent O ficer postedunder the
tal uka panchayat concerned; and
(ii)in relation to a. district over which
the district pan-
chayat concerned had authority imredi ately
before the expiry of its term by the District
Devel opnent. Officer posted under the district
panchayat concer ned.
By order and in the nane of the Governor of
CGuj arat
R B. SHUKLA,
Secretary to Governnment."”
335
Two wit petitions under Articles 226 of the Constitution
nere filed in the H gh Court of Gujarat to challenge the
aforesaid notification.. One of these was filed by the
President of Baroda District Panchayat Baroda etc. and the
other by the President of Jammagar District Panchayat and
ors. The petitions were heard by a Division Bench which by
a common judgnent accepted the sane holding that the
i mpugned notification "was illegal. invalid and bad in |aw
because the condition precedent to the exercise of the power
under s. 303A viz., holding elections for the reconstitution
of the Panchayats on the expiry of their terns has not been
satisfied". Against that judgnent, the State of Cujarat has
preferred these appeals on the strength of a certificate
granted by the H gh Court,
The High Court held that "election" within the contenplation
of section 303A(1l) is restrictedto the process of the
actual conduct of the election, commencing with the/ /i ssue of
the notification calling the election and termnating wth
the declaration of the result of the election. Inits view
the delimtation of constituencies or wards, preparation of
electoral rolls, and framng of rules for conducting elec-
tions, being stages prior to the election, do not form part
of the process. of holding election. Wth this narrow
construction of the phrase "to hold elections”, the H gh
Court approached, the problemthus
"Areading to s. 303-A nakes it clear that the
two objective facts are (1) the factum of
di sturbances in the, State by reason of which
a situation exists and (2) hol di ng of
el ections for reconstitution of panchayats.
Both these factors are open to “judicia
revi ew. The satisfaction of the Government
with regard to the existence of a situation by
reason of the disturbances or in respect  of
non-possibility or inexpediency of holding
elections is subjective and not open to
judicial review, The holding of elections for
t he reconstitution of Panchayats is an
objective fact. The constitution ’'of the
panchayats is not only the objective fact but
hol di ng of election thereto is an al so
objective matter. The State CGovernment has to
establ i sh both these points to justify
i nvocation of power under s. 303A and to
justify t he legality of t he i mpugned
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notification. in the, instant case t he
condition precedent of holding elections for
the reconstitution of the panchayats is not
fulfilled. The stage of holding elections for
the reconstitution of the panchayats had not
reached at the time when the i mpugned
notification was issued. On that date it was
not possible to hold el ecti ons because
prelimnary st ages in connection with
el ections were not conpleted. Constitution of
war ds, reservation of seats f or worren,
schedul ed caste and scheduled tribes and
voters’ lists were not formed or nmmde or
prepared. in absence of all these prelimnary
matters, the question of holding of elections
cannot arise."
We are unable to agree with this reasoning. An analysis of
s.303A (1) woul d showthat before a declaration referred to
in that sub-section can be nade, two requirenents nust be
fulfilled i (1) existence of a situation by reason of a
di sturbances in the whole or any part of the State ; (2) the
sati sfaction of the State Government relatable to such
336
a situation, that it is not expedient to hold elections for
the reconstitution/of a panchayat on the expiry of its term
The first requirenent’ is an objective fact and the second is

an opinion or inference drawmn fromthat fact. The first
requirement, if disputed, nust be established objectively as
a condition precedent to the exercise of the power. The

second is a matter  of subjective satisfaction of the
Government and is not justifiable. Once a reasonable nexus
between such satisfaction and the facts constituting the
first requirenent is shown, the exercise of the power by the
CGovernment, not being col ourable or notivated by extraneous

consi derations,is not open to judicial review Thus the
guestion that could be objectively considered by the Court
in this case was : Dd a situation arising out of

di sturbances exist in the State of Gujarat on the date of
the i npugned notification ?

The fact that there were serious disturbances throughout the
State of @ujarat in January and in the first fortnight  of
March, 1974. has not been seriously disputed by the |earned
Counsel for the respondents. From the counter-affidavit
filed on behalf of the State, it appears that these
di st urbances continued throughout March; 1974. Shr
Sat yendra Shah, Joint Secretary to Governnent of QGujarat has
sworn that "disturbances on a wi de scale occurred in al
parts of the State-both in the urban as well as in the rura
areas,. resulting in loss of human life and considerable
danage to property. This wultimately resulted in t he
resignation of the Mnistry on the 9th February 1974 and the
i ssuance by the President of India of a Proclanmation ' under
article 356 of the Constitution assunming to hinself all the
functions of the State Governnent.......... The di st ur bances
continued also in March, 1974."

in a further affidavit it is stated that an agitation for
di ssol uti on of the Panchayats, whose normal ternms of office
had expired, continued even in the |ast days of March, 1974.
An instance of Kutch Panchayat which on account of such
agitation, was unable to assenble for the budget neeting at
Bhui has been cited. Even Shri Jamadas Pabri, one of the
wit petitioners, who was the President of that Panchayat,
was not able to attend his office, on account of these
abnormal conditions in February and March 1974, except for
one day.
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in view of these particulars stated in the counter-affidavit
it is ,clear that the disturbances in the State of Cujarat
continued throughout March 1974, and even on the date of
issue of the inpugned notification the situation in the
State was anything but normal.

Assum ng that the disturbances had abated after the
dissolution of the State Assenbly on March 15, 1974, the
abnormal situation in the State, which was the direct
product of the disturbances. continued to exist throughout
March ' 1974. Sufficient tine was therefore, required for
the situation to linp back to normalcy. It is to be noted
that s. 303A(1), speaks of the existence of a situation "by
reason of" disturbances.. The expression "by reason of"
indicates that the ’'disturbances and the situation nust be
proxi mately connected as cause and effect. The ’'situation

envi saged by this sub-secti on, t her ef or e, may not
necessarily be conterm nous w th the disturbances.
337

It is sufficient if the situation is the imedi ate outcome
of the disturbances, and it subsists. The situation after
such nassive -and viol ent di sturbances would continue to be
"di sturbed" for sone tine even after the-abatenment or overt
cessation of the disturbances.
M. Phadke, |earned Counsel for the appellant-State contends
that since the satisfaction of the Government as to the
i nexpedi ency of holding elections was~ not. a justiciable
matter, the giving of a wide or narrow neaning to the phrase
“"to hold elections" in s. 303A would not affect the point at
i ssue. The High Court, it is contended, erred in treating
the conpletion of the prelimnaries, such as- conpilation of
electoral rolls and formation of constituencies, wvirtually
as a condition precedent to the exercise of the power,
t hough the only condition precedent laid down by the statute
which could be tested by objective standards was the
exi stence of the situation created by the disturbances.
M. Nanawati, |earned Counsel for the respondents (whose
argunents have been adopted by M. Bhandare, appearing for
respondents 1 and 9), subnmitted that the H gh Court was
right in holding that the prelimnaries such as delinitation
of constituencies etc. belong to a stage anterior ~to the
conduct of elections and therefore do not fall wthin the
ambit of the phrase "to hold elections”. The point pressed
into argunment, is that s. 303A presupposed that the election
machinery was ready and all the prelimnary steps for
hol ding the elections, such as conpilation of the voters’
lists and formation of wards etc., had been conpleted but
t he process of election had not yet started when
di sturbances intervened. Since that stage ‘had not. yet
reached, the power could not be exercised.
It may be renmenbered that s. 303Ais in the nature of an
emergency provision. It was designed to tide over-a crisis
of unprecedented nmagnitude. "Reasons for the Enactnent"
i ssued by the Governnent run as follows: -
"The extended terns of the Taluka and District
Panchayats in the State of GQujarat expire  on
31st March, 1974. These Panchayats have been
functioning for nore than one year after the
expiry of the in normal termof five years.
However, the recent disturbances in the State
have created an atnosphere which is congenia
neither to the continuance of these panchayats
for a further period nor for holding el ections
for their reconstitution. It is, therefore,
consi der ed necessary to ent r ust the
adm ni stration of these panchayats tenporarily
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to officers appointed by the State Governnent
The present nmeasure seeks to ...... enmpower
the State Governnent .... for carrying on the
adnm nistration of the affairs of panchayats
in certain special circunstances..
Now it is wall-settled that if the |anguage of a statute is
susceptible of two constructions, the one which fulfils its
obj ect is to be preferred to the alternative whi ch
frustrates it. This canon is of particular significance
while interpreting an energency neasure of the kind before
338
us. in a recent English case Cannon Street Ltd. v. Singer &
Fri edl ander Ltd. (1) Wile considering the uncertain
| anguage in a statutory instrunent nade under an Act with
the long title "An Act to authorise nmeasures to counter
inflation". Meggary J. refused to put on it a construction
whi ch woul d nmake the countering of inflation "so capricious
and easily escapabl e".
In the provision under consideration the phrase "to hold
el ections' ~can be understood both.in a wide and a narrow
sense. Its wide connotation will include all steps such as
the delimtation of constituencies, the conpilation of
electoral rolls etc. which are a necessary prelimnary to
the actual conduct of elections. in the restricted sense,
this phrase woul'd cover only the actual holding of
el ecti ons. Again, the word "expedient" used in this
provi sion, has several shades of neaning. |In one dictionary
sense, "expedient" (adj.) neans "apt, and suitable to the
end in view', "practical and efficient" ; ‘Upolitic" ;
"profitable" advisable", "fit, proper and suitable to the
circunstances of the case". In another shade, it  means a
device "characterised by nere utility rather than principle,
conducive to a special advantage rather than to what s
uni versally right" (see Webster’s Now Internationa
Di ctionary).
Since s. 303A has been designed to enable the Governnent to
get over a difficult situation surcharged w th dangerous
potentialities, the Court nmust construe the af oresai d
phrases in keeping wth the context and object of this
provision, in their w dest anplitude. Under the provision
the Legislature has given to the Governnment a discretionary
power to neet the challenge of an extraordinary situation
arising out of the disturbances. The Court therefore would
eschew an interpretation which attenuates that power ~ or
inmpair its efficiency.
Nor would the Court sit in appeal over the opinion of the
State CGovernment as to the "inexpediency of hol di ng
el ections”. The statute has nmade that matter the sole
preserve of the Government. Al that the Court  could
enquire was, whether the condition precedent which is an
objective fact to the exorcise of this power, existed. By
no stretch of imagination could it be said that the | power
under s. 303 is exercisable only after the conpletion of
preparatory steps prelimnary to the holding of an el ection
The statute places no such fetter on the discretion of the
CGovernment to the exercise of the power. We, therefore
negative the contentions canvassed by M. Nanawati .
Learned Counsel for the respondents next contended that it
has been the positive case of the State t hat t he
prelimnaries to the holding of el ections required
substantial tinme and that was why ordinance 1 of 1974
promul gated on January 25, 1974 had conferred power on the
State CGovernment to extend the terms of District and Tal uka
Panchayats by one year nore with effect from March 31, 1974
and February 25, 1974, respectively. Wth reference to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 11

first preanble of the inpugned notification, it is
contended, that it shows that the power

(1) (1974) 2 W L R 545 (Ch. D.)

339

was exercised not because of any situation arising out of
the di sturbances but for an extraneous reason, nanely, that
the terns of all Taluka and District Panchayats were
expiring on the 31lst March 1974. In this view of the
matter, says the Counsel, the inpugned notification is not
relatable to the situation existing by reason of the
di st urbances.

This contention also is devoid of force. In the first
pl ace. the opening paragraph of the inpugned notification is
a recital of a fact which constituted another fact of the

situation arising out of the disturbances. Secondly, the
real and dom nant reason for the exercise of the power is
cont ai ned in the 2nd  paragraph of t he notification

(reproduced earlier in the judgnment). The circunstances and
reasons which weighed with the Governnent in issuing the
i mpugned " notification have been set out in the counter-
affidavits of - the Joint Secretary, M. Shah. We have
referred to the sanme earlier. W wll however |ike to point
out that although it was stated therein that Governnent, on
bei ng so advi sed, was of the view that after the 31st March
1974, the Government oil account of the cessation of the
operation of Odinance 1 of 1974, would have no power to
extend the terns of the Panchayats further, it was pl eaded
that as "the disturbances continued also in March 1974, it
was felt by the Government that it was not expedient in the
then circunstances to hold elections to the Taluka and
Di strict Panchayats.
In para 60 of the counter, the Joint Secretary has explai ned
how the efforts nmade by the Governnent to hold the elections
were thwarted by the supervention of  the disturbances.
Avers he
"I deny that no efforts were at all nmade to
hol d el ections of .the Tal uka Panchayat's or the
District Panchayats before March 31, '1974. in
fact the process of holding elections was
initiated as early as in August 1973, when the
Devel opnent Conmi ssi oner call ed for the
proposals for the delimtation of consti-
tuencies fromthe Collectors. The Developnent
Comm ssi oner had al so instructed Col lectors to
consul t talika Panchayat s and district
Panchayats while fornulati ng the proposals of
delimtation of the consti tuenci es. An
Assi stant Devel opment  Commi ssi oner vi sited
nost of the districts to expedite the fornu-
lation of those proposals. |In the neantineg,
the terns of taluka panchayats and district
panchayats was first extended upto 28-21974
and then extended upto 31-3-1974 as set out
here above. However, due to wi despread
di sturbances throughout the State of GQujarat,
the situation was such that it was not expedi -
ent to hold elections for the reconstitution
of any of the taluka and district panchayats."
In the counter it is also stated that one of the demands of
the agitators was that the terms of the panchayats, who, had
served nore than their normal terns, should not be extended
further. That weighed with the Governnment in deciding that
it was not politic in the then prevailing conditions to
extend the terns of the panchayats which on account of the
ext ensi ons had al ready been continued for an preiod of
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about seven years. The Joint Secretary made this point in
the counter by citing illustration of Baroda Corporation
thus :

"The exanple of Baroda Minicipal Corporation
where the termof that body was extended for
the seventh year and where corporators held to
resign per pressure was also in the mnd of
the Governnment. The CGovernnent accordingly
decided in the overall interest of the State
and the Panchayati Raj not to extend the termns
of taluka and district panchayats."
The avernents in Paragraphs 2 and 6C (quoted above) in the
counter-affidavit of the Joint Secretary between thenselves
furnish a conmplete answer to the contention advanced on
behal f of the Respondents.
The further point canvassed by M. Nanawati is that even
assumng ‘there were two powers with the Governnent in a
situation where el ections could not be held, in whatever
sense the word election’is construed, resort to a nore
drastic and undenocratic provision itself exhibits matice in
I aw. This argunent ‘was advanced before the High Court,
al so, and was negatived.. W also do not find any nerit in
it.
The Constitutional validity of the provisions of ss. 303A
and s. 17(2) has not been assail ed before us. As rightly
point out by M. Phadke, S. 17(2) ~and 303A operate in
separate fields. Their objects are also different. \Wereas
the purpose of s. 17(2) is to ensure the continuity of the
panchayats, the object of s. 303A is to confer powers
regardi ng di ssolution of panchayats, in t he speci a
situation created by the disturbances and to enable the
CGovernment to carry on the administration of the affairs of
t he panchayats through State officers, pending their
reconstitution. It has been repeatedly averred in cate-
gorical terms in the counters that the Government exercised
its power under s. 303A in viewof the peculiar “situation
arising out of the disturbances. Even if the Government had
the power wunder s. 17(2) to extend the terms of the
panchayats beyond March 31, 1974, it could not be said .in
the circunstances of the case, that in choosing to act under
s. 303A, it had acted naliciously, the operational fields of
these two provisions being so different and di vergent. We
woul d, therefore, overrule this contention, also.
These, then, are the reasons in support of our Oder,
announced on 27th Septenber., 1974, whereby we had all owed
these appeal s and set aside the judgnment of the H gh Court,
| eaving the parties to bear their own costs throughout.
W hope that the Governnent will take pronpt neasures to
hold there elections expeditiously and will not “use this
j udgrent as an excuse to post pone t he elections
indefinitely. On 27th Septenber, 1974, when we decl ared our
order, we had asked Counsel for the State Governnent  to
i npress upon his clients the need, especially in the present
climate, to preserve the denocratic processes.
V. P. S
Appeal s Al | owed.
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