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ACT:

Representati on of the People Act (43 of 1951) ss. 77(1) and
123(6) - Expenses i ncurred by party sponsoring candidate in
excess of the prescribed limt-If and when a corrupt

Practice-Reform of el ection | aw suggested.

HEADNOTE:
Section 77(1) of the Representation of the People Act, 1951
provides that every candi date at an election shall, either

by hinmself or by his election agent, keep a separate and
correct account of all expenditure, in connection with the
el ection, incurred or authorised by himor by his election
agent bet ween the date of the publication of the
notification cal ling the election and the date of
decl aration of result thereof, both dates inclusive; and  s.
77(3) gays that the total of the said expenditure shall not
exceed such ampunt as nmay be prescri bed.

The objects of enacting a ceiling on the expenditure which
may legitimately be incurred in connection with an election
are :

(a)lt should be open to any individual or to any politica
party, however small, to be able to contest an el ection on a
footing of equality with any other individual or politica
party, however rich and well financed it may be, and no
i ndi vidual or political party should be able to secure an
advantage over others by reason of its superior financia
strength. The denocratic process can function efficiently
and effectively, for the benefit of the comopn good and
reach out the benefits of self-government to the combpn nan
only if it brings about a participatory denocracy in which
every nman, howsoever lowy or hunble he may be, should be
able to participate on a footing of equality wth others.
Now npney. plays an inportant part in the successfu
prosecution of an el ection canpai gn by buying advertisenent
and canvassing facilities, by providing the means for quick
and speedy comuni cati ons and nmovenents and sophisticated
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canpai gn techniques, and also by the enploynent of paid
workers where volunteers are found to be insufficient.
Therefore, if one political party or individual has |arger
resources available to it than another the former would
certainly, under the present system of conducting el ections,
have an advantage over the latter in the electoral process.
[ 265C- F]

(b) The other objective of limting expenditure is to
elimnate, as far as possible, the influence of big nmoney in
el ectoral process. |If there were no limt on expenditure
political parties would go all out f or col l ecting
contributions and obviously the |argest contributions would
be from the rich and the affluent who constitute but a
fraction of the electorate. It is likely that some elected
representatives would tend to share the views of the wealthy
supporters of their  political party, either because of
shared background and association, increased access or
subtl e i nfluenceswhich condition their thinking. In such

an event, 'the result would be that thouostensibly the
political parties which receive such contributions nay
profess an i'deol ogy acceptable to the comon man, they
would in effect and substance be the representatives of a
certain economic class, and their policies and decisions
woul d be shaped by the-interests of that economc class.
Per sons of a particular class who have excl usi ve
governmental power, even if they tried to act objectively,
would tend to overlook the interests of other classes or
view those interests differently. Tothis natural tendency
may be added the fact that office bearers and elected
representatives may quite possibly be inclined, though
unconsci ously and i nperceptibly, to espouse the policies and
decisions that wll attract canpaign  contributions from
af fluent individuals and groups. Preelecti on donations
woul d be Rely to operate as post-election pronises resulting
ultimately in the casualty of the interest of the comon
man. The small man's chance is the essence of Indian
denocr acy and t hat woul d " be stultified i f | arge
contributions fromrich and affluent individuals or groups
are not divorced fromthe el ectoral process.

[266E-F, 267C-D, E-F, GH

2- M255SupCl | 75

260

Under s, 123(6) not only is the incurring of expenditure in
excess of the prescribed Iimt a corrupt practice but also
the authorising of such expenditure. Authorising nmay be
i mplied or express, and whether a particul ar expenditure wag
impliedy authorised by the candi date woul d depend upon the
facts and circunstances of each case as appearing from the
evi dence adduced before the court. [264H 265B]

The reasonable interpretation of the provision, which 'would
carry out its object and intendnent and suppress the
m schief and advance the renedy by purifying the election
process and ridding it of the pernicious and banefu
i nfl uence of big noney, is, that the |egislature coul d never
have intended that what the individual candidate cannot - do
the political parties sponsoring him or his friends and
supporters, should be free to do. Wen a political party
sponsoring a candidate incurs expenditure specifically in
connection wth his election, as distinguished from expen-
diture on general party propaganda, and the candidate
knowi ngly takes advantage of it or participates in the
progranmme or activity or consents to it or acquiesces init,
it woul d be reasonable to infer, save in speci a
circunstances, that he inpliedly authorised the politica
party to incur such expenditure; and he cannot escape the
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rigors of the ceiling by saying that he has not incurred
expenditure but big political party has done so. The party
candi date does not stand apart fromhis political party and
if the political party does not want its candidate to incur
the disqualification it mnust exercise control over the
expendi ture which may be incurred by it directly to pronote
the poll prospects of the candidate. The sane proposition
nmust hold good in case of expenditure incurred by friends
and supporters directly in connection with the election of
the candi date. If a candidate were to be subject to the
[imtation of the ceiling but the political party sponsoring
himor his friends’ and supporters were to be free to spend
as nuch as they like in connection with his election, the
obj ect of inmposing a ceiling would be conpletely frustrated
and the beneficent provision enacted in the interest of
purity and genui neness of the denocratic process would be
whol | y emascul at ed.” [ 268A- F]

Ranaj aya Singh v. Baijnath Singh & O's. [1955] 1 S.C R 671
Ram Dayal v.  Brijraj Singh & Os. [1970] 1 S.C. R 530,
Magraj Patodia v..R K Birla & Ors. [1971] 2 S.C.R 118 and
B. Rajagopala Rao v. N G Ranga, A I.R 1971 S.C 266,
referred to

In the present case, the first respondent’s election to the
Lok Sabha was challenged by the petitioner on various
grounds, one of which wag that the first respondent incurred
or authorised expenditure in excess of the prescribed limt
of Rs. 10,000 in contravention of ~s.~ 77 and comitted
corrupt practice under s. 123(6). The H gh Court disnissed
the el ection petition.

Al'l owi ng the appeal to this Court,

Held : (1) The total expenditure proved to have been
incurred or authorised by the first respondent exceeded the
prescribed linmt and therefore his election should be set
asi de on the ground of corrupt practice defined in s. 123(6)
[ 316F]

(a)A chart was furnished to the petitioner gi vi ng
information as to the dates and places of the public
neetings held in connection with the election of the /first
respondent and the nanmes of the speakers who spoke at  those
public neetings. This chart was prepared in conpliance with
the directions of the trial court fromthe official records
in the possession of the |I.G of Police. Therefore it is
rel evant and admi ssible in evidence under the first part of
s. 35 of the Evidence Act. Though it is a weak type  of

evi dence, and standing by itself cannot be regar ded
sufficient to establish the holding of a public neeting by
t he first respondent, it can be relied upon as a

corroborative piece of evidence which may be considered
along with other evidence in the case. The oral evidence
thug corroborated, disclosed that in addition to the 23
public neetings adnitted by the first respondent, 9  further
public neetings were held on big behal f at various places.
The first respondent not only suppressed the expenditure on
t hese nine additional public neetings, but, also he
suppressed the real expenditure on the admitted 23 public
nmeetings. [281G 282C, G 283A, 293A-C, 301A- B]

(b)If the Court cones to the conclusion that’ an item of
expenditure has been suppressed in the return of election
expenses, the mere fact that there is no sufficient evidence
about the anmount that must have been spent is no ground for
ignoring the matter. It is the duty of the Court to asses
al | expenses as best as it

26 1

can though the court should not enter into the region of
specul ation or merely try to guess the anount that nust have
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been spent. Generally it would be possible to arrive at an
amount of expenditure on a conservative basis, and where it
is possible to arrive at such an estimte, such estinated
amount shoul d be held as not shown by the candidate in his
el ecti on account. [300E-(Q

Magraj Patodia v. R K Birla & Os. [1971]] 2 SCR 11 8
and P. C P. Reddiar v. S. Perumal, [1972] 2 S.C R 646
referred to.

(c) The first respondent owned the responsibility for
expenses in respect of the 23 public neetings admitted by
hi m He also admitted in his evidence that he "bore the
expenses of all the election neetings in nmy constituency”.
Therefore, there is no scope for the argunent that the
expenses of any of these additional 9 public neetings were
nmet by any Organisation or individual other than the first
respondent . Even if the expenses of some of these nine
public neetings were incurred by the District Pradesh
Congress Conm ttee or -any other branch of the Congress orga-
ni sati on ‘whi ch sponsored his candidature, or by any other
friend or supporter, such expenses must be held to have been
authorised by the first respondent because, he knowi ngly
took advantage of such public nmeetings by participating in
them and consented to, or at any rate, acquiesced in such
expenses. [292E-H]

(2)It is not wuncommon to find that during elections,
posters and handbills are printed wthout conplying with the
requi rement of section 127A, and sonetines cont ai ni ng
scandal ous rmaterial ‘about rival candidates. There should
therefore be some i ndependent semi-judicial instrumentality
set up by law, which would inmediately investigate, even
while the election fever is on and propaganda and canvassi ng
are in progress and the evidence is raw and fresh, how the
of fending handbills and posters have come into existence.
[ 314A- D]

Rahim Khan v. Khurshid Ahned & Os.- C.A 816 of 1973,
deci ded on August 8, 1974, foll owed.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil.  Appeal No.~ 1549  of
1972.

Appeal fromthe Judgnent & Order dated the 19th May, 1972 of
the Del hi High Court in E.P. No. 2 of 1971

S. N. Marwaha, A K Mirwaha and K C. Dua, for the
appel | ant .

M N. Phadke, V. P. Nanda, N. S. Dass Bahl and D. N
M shra, for respondent No. 1.

The Judgrment of the Court was delivered by

BHAGMTI, J.-The controversy in this appeal relates to the
validity of election to the Lok Sabha from the Sadar
Parliamentary Constituency in the Union Territory of | Del hi.
El even candi dates originally offered thenmsel ves for election
from this constituency but out of themsix wthdrew their
candidature wth the result that only five remained in the
field as contesting candidates. They were the petition and
respondents. Nos. 1 to 4. The petitioner was put up as a
candidate by the Jan Sangh, while the candidature of the
first respondent 'Was sponsored by the Congress, which at
that time, on account of the split in the O ganisation, was
known as the ruling Congress or the new  Congress.
Respondents Nos. 2 to 4 were independent candi dates. Though
there were nomnally five candidates, the real contest was
between the petitioner and the first respondent. The
pol ling took place on 5th March, 1971 and the result of the
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poll was declared on 11th March, 1971. The petitioner
secured 55305 votes, while the first

262
respondent polled 98108 votes. The first respondent thus
won by a large majority and was declared elected. The

petitioner thereupon filed an election petition challenging
the wvalidity of the election of the first respondent on
various grounds. The election petition was contested by the
first respondent and, as the voluminous mass of record
shows, it was fought out to a bitter and with great industry
and thoroughness on both sides. M. Justice Andley of the
Del hi Hi gh Court, who heard the election petition, found in
an el aborate judgnent that none of the grounds on which the
el ecti on was sought to be invalidated was established and he
accordingly disnissed the election petition with costs. The
present appeal preferred by the petitioner inmpugns this
judgrment of M. Justice Andl ey.

The election petition was based on nunerous grounds which
were sumari sed in _paragraphs and subsequently el aborated in
paragraphs 12, 14, 18 to 21 and 24 to 26. The ground set
out in paragraph 12 was that the elector rolls, on the basis
of which the election had been held, were inperfect and
defective, and that vitiated the election. Paragraph 14
alleged the invalidity of the amendnment in rule 56 of the
Conduct of Election Rules 1961 and paragraphs 18 and 19
chall enged the validity of the election on the ground that
about a Jac or nore ballot papers, which had been chemically
treated, wer e fraudulently introduced and t hat had
materially affected the result of the election. « The charge
in paragraphs 20 and 21 was that the first ~respondent was
guilty of corrupt practice, in that the first respondent,
his election agent and other persons with~ his  consent,
i ncluding the first respondent, had printed and published a
handbi Il and a poster containing statenents in relation to
the personal character or conduct of the petitioner which
ware fal se and which the first respondent did not believe to
be true, and which were reasonably calculated to prejudice
the prospects of the petitioner’s election. Par agraph 24
al so charged a simlar corrupt practice on the  all egation
that these statenents were repeated by the first ~and the
fifth respondents in public nmeetings as also during the

course of canvassing. And lastly, it —was alleged in
par agraphs 25 and 26 that the first respondent had incurred
or authorised expenditure in excess of the prescribed limt

of Rs. 10,000 in contravention of section 77 of the
Representati on of the People Act, 1951. These were  broadly
the grounds on which the election of the first ~respondent
was sought to be declared void by the petitioner

Though the first, second and fifth respondents filed their
respective witten statenents, the contest was ~only on
behalf of the first and fifth respondents. The second
respondent supported the petitioner : his support was
however not of much value since he did not take any ' active
part in the petition. Respondents 3 and 4 were obviously
not interested in the petition and they did not even care to
appear or file any witten statenent. The first and fifth
respondents raised in their witten statenents certain
prelimnary obj ections and also denied the vari ous
all egations made in the petition and contested the grounds
on which the petitioner clained to set aside the election of
the first respondent. W shall deal with the contents of
these witten statenents a little | ater when we exanine the
speci fic charges | evel ed agai nst

26 3

the first respondent. Suffice it to state for the present
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that on the basis of the prelimnary objections raised in
the witten statenents, the learned Trial Judge framed four
prelimnary issues and they were deci ded by an order dated
6th August, 1971. So far as the first prelimnary issue is
concerned, the learned Trial Judge held that paragraphs 9,
12, 18 to 21 and 24 to 26 did not suffer from lack of
concise statement of material facts, but they did not give
full particulars of the allegations and he accordingly
directed the petitioner to furnish further particulars wth
respect to paragraphs 18 to 21, 24 and 25 as specified in
the schedule to the order. The second and the fourth

prelimnary issues do not survive for consideration : they
wer e deci ded agai nst the petitioner and the petitioner does
not chall enge the decision in appeal. The third prelimnary

i ssue was decided in favour of the petitioner but it is now
nmeani ngless to discuss it because the petitioner is not
pressing the ground set out in paragraphs 18 and 19 in
support- of the appeal

Pursuant to the aforesaid order dated 6th August, 1971, the
petitioner furni shed particul ars of t he al | egati ons
contai ned-in paragraphs 18 to 21, 24 and 25 by an affidavit
dated 19th August, 1971. A reply to these particulars was
given by the first respondent on 26th August, 1971. We
shall have occasion to refer to these particulars and the
reply made to them when we exam ne the argunments advanced on
behal f of the parties.

The | earned Trial Judge then franed issues on the nmerits by
an order dated 3rd Septenber, 1971.  Issues 1 to 7 of these
issues relate to the ground set out in paragraphs 18 and 19.
It is not necessary to refer to them since they were deci ded
against the petitioner by the |learned Trial Judge and the
correctness of this decision is not assailed on behalf of
the petitioner in the present appeal. Issue 8 raised the
guestion whether the first respondent, his election  agent
and other persons with the consent of the first respondent
or his election agent conmtted the corrupt practices
charged i n paragraphs 20 and 21 and Issue 9 raised a simlar
guestion in regard to the corrupt practices set out in
paragraph 24. The question whether the first respondent in-
curred or authorised expenditure in excess of the prescribed
l[imt of Rs. 10,000/- in contravention of section 77 _as
alleged in paragraph 25, was put in issue in |Issue  10.
I ssues 11, 12 and 13 raised certain subsidiary questions but
it appears fromthe judgnment of the |earned Trial Judge that
they were not pressed by the | earned Advocate appearing on
behal f of the petitioner before the Trial Court. W need
not, therefore, spend any tinme on these issues. The | ast
issue was issue 14 which was directed against| the fifth
respondent who was alleged to have committed cor rupt
practi ces.

There was enornous oral as well as docunentary evidence |ed
on behalf of both sides. This evidence discloses certain
curious and wunusual features to which we shall advert in
course of tine, but there can be no doubt that it evidences
very careful and thorough preparation of the case on either
si de. Not an inch of ground appears to have been conceded
by one side to the other and every nove in this long and
bitter contest, fromone side or the other, seens to have
been wel | thought

264

out and relentlessly pursued. The learned Trial Judge, on a
consi deration of the evidence presented before him cane to
the conclusion that issues 8, 9 and 10 were not established
by the petitioner and there was also no satisfactory proof
in regard to issue 14 and accordingly, by a judgnent dated
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19th May, 1972 he rejected the charges of corrupt practice
against the first and fifth respondents and dism ssed the
el ection petition wth costs. The petitioner bei ng
aggrieved by the judgnment of the Ilearned Trial Judge
preferred the present appeal under section 116 A of the
Representati on of the People Act, 1951

The petitioner assailed the correctness of the judgment of
the learned Trial Judge only on issues 8, 9, 10 and 14. The
judgrment, in so far as it related to issues 1 to 7 and 11 to
13 was accepted by the petitioner and it is, therefore, not
necessary to refer to the facts in so far as they bear on

those issues. W shall confine ourselves only to such of
the facts as are relevant to issues 8, 9, 10 and 14 and
instead of setting themout in a narrative form before
conmenci ng di scussion of the argunments, what we propose to
do is torefer to the relevant facts while discussing each
particul ar issue. W shall.proceed in the order in which
these issues were argued before us.

W first take up issue 10. The charge against the first
respondent ~under~ this issue was that be incurred or
aut hori sed expenditure in excess of the prescribed limt of
Rs. 10,000 in contravention of section 77 and thereby
conmitted the corrupt practice defined in section 123(6) of
the Act. Section 123 sets out various  corrupt practices
whi ch have the effect of invalidating an election and one of
them is the incurring or authorising the expenditure in

contravention of section 77 : vide sub-section (6). Sub-
section (1) of section 77 provides that "every candi date at
an election shall, either by hinself or by 'his election
agent, keep a separate and -correct account of al

expenditure in connection with the election incurred or
authorised by himor by his. electionagent, between the
date of publication of the notification calling the election
and the date of declaration of the result thereof, both
dates inclusive", while sub-section (3) says that "the tota
of the said expenditure shall not exceed such amount as may
be prescribed.” It was common ground between the parties
t hat the expenditure prescribed for a parl'i anmentary
constituency in the Union Territory of Delhi was Rs. 10, 000.
The first respondent and his el ection agent were, therefore,
prohibited by section 77 from incurring or authorising
expenditure in connection with his election exceeding Rs.
10,000, and if the first respondent or his election  agent
incurred or authorised such expenditure in excess of Rs.
10,000, it would be a corrupt practice voiding his election
under section 123(6). The question which, therefore, arises
for consideration is whether the first respondent or his
el ection agent incurred or authorised expenditure in
connection with his el ection exceeding Rs. 10, 000.

Now, before we proceed to discuss the evidence bearing on
this question, we nust clear the ground by pointing out that
not only is the incurring of excessive expenditure a corrupt
practice, but also the authorising of such expenditure, and
authorising may be inplied as well as express. VWere the
authorising is express, there is no difficulty

265

in bringing home the charge of corrupt practice against the
candidate But a sonewhat difficult question on facts may
arise where the charge is sought to be proved against the
candidate on the basis that the inmpliedly aut hori sed
excessi ve expenditure. Wiether a particular expenditure was
inpliedly authorised by the candidate nust depend on the
facts and circunstances of each case as appearing from the
evi dence adduced before the Court. This question Wuld
arise in a challenging formwhere expenditure in connection
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with the election is incurred, not by the candidate, but by
the political party which has sponsored himor his friends
and supporters. Can the limt on the expenditure be evaded
by the candi date by not spending any noneys of his own but
leaving it to the political party or his friends and
supporters to spend an anmpunt far in excess of tHe limt ?
The object of the prevision linmting the expenditure is two-
f ol d. In the first place, it should be open to individua

or any political party, howsoever small, to be able to
contest an election on a footing of equality with any other
i ndividual or political party, howsoever rich and well
financed it may be, and no individual or political party
shoul d be able to secure an advantage over others by reason
of its superior financial strength. It can hardly be
di sputed that the way elections are held in our country,
noney is bound to play an-inportant part in the successfu

prosecution of an el ection canpai gn. Money supplies "assets
for advertising and other forms of political solicitation
that increases the candidate’ s exposure to the public."” Not
only can_ —money buy advertising and canvassing facilities
such as hoardings, posters, handbill's, brochures etc. and
all the other paraphernalia of an el ection canpaign, but it
can al so provide ‘the means for qui ck and speedy
comuni cations and  novenents and sophisticated canpaign
techniques and is also "a substitute for energy" in that
paid workers can be enpl oyed where vol unteers are found to
be insufficient. The availability of large funds does
ordinarily tend to increase the number of votes a candidate
will receive. If, therefore, ~one political party or
i ndi vi dual has | arger resources available toit than another
i ndividual or political party, the forner would certainly,
under the present system of conducting el ections, have an
advantage over the latter in the electoral process. The
former would have a significantly greater opportunity for
the propagation of its progranme while the latter nay not be
able to make even an effective presentation of its views.
The availability of disproportionately |arger resources is
also likely tolend itself to msuse or abuse for  securing
to the political party or individual possessed of such
resources, undue advantage over other political parties or

i ndi vi dual s. Dougl as points out in his book called Ethics
in Covernnent at page 72, "if one party ever attains
overwhel mng superiority in noney, newspaper support, and
(governnent) patronage, it wll be alnnost i mpossi bl e

barring an economic collapse, for it ever to be  defeated.”
This produces anti-denocratic effects in that a politica

party or individual backed by the affluent and weal t hy woul d
be able to secure a greater representation than a politica

party or individual who is without any links with affluence
or wealth. This would result in serious discrimnation
between one political party or individual and another on

the basis of noney power and that inits turn would nean
that "sone voters are denied an ’equal

266

voi ce and sone candi dates are deni ed an "equal chance". It
is elenmentary that each and every citizen has an inalienable
right to full and effective participation in the politica

process of the legislatures and this requires that each
citizen should have equally effective voice in the election
of the nenbers of the legislatures. That is the basic
requirenment of the Constitution. This equal effective
voi ce--equal opportunity of participation in the electora

process-woul d be denied if affluence and wealth are to tilt
the scales in favour of one political party or individual as
agai nst anot her. The denpbcratic process can function
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efficiently and effectively for the benefit of the common
good and reach out the benefits of self-government to the
conmon nan only if it brings about a participatory denocracy
in which every man, howsoever lowy or hunmble he nay be,
shoul d be able to participate on a footing of equality wth

ot hers. Individuals wth grievances, men and wonmen wth
ideas and vision are the sources of any society's power to
i nprove itself. CGovernment by consent nmeans that such

i ndi viduals must eventually be able to find groups that wll
work with themand nust be able to make their voices heard
in these groups and no group should be insulated from
conpetition and criticism It is only by the maintenance of
such conditions that denpcracy can thrive and prosper and
this can be ensured only by limting the expenditure which
may be incurred in connection with elections, so that, as
far as possible, no one single political party or individua
can have unfair advantage over-the other by reason of its
| arger ~resources and the resources available for being
utilised /in the electoral process are wthin reasonable
bounds " and not unduly disparate and the electoral contest
beconmes evenly matched. Then alone the small man will cone
into hi s own and wll be able to secure pr oper
representation in our-1egislative bodies.
The ot her objective of limting expenditure is to elimnate
as far as possible, the influence of 'big noney in the
el ectoral process. /[If there were no limt on expenditure,
political parties would go all out for col l ecting
contributions and obviously the |argest contributions would
be fromthe rich and affluent who constitute but.a fraction
of the electorate. The pernicious influence of big noney
woul d then play a decisive role in controlling the
denocratic process in the country. This would inevitably
lead to the worst formof political corruption and that in
its wake is bound to produce other vices at all | levels.
This danger has been pointed out in-telling words in the
foll owi ng passage fromthe notes in Harvard Law Revi ew, Vol
66, p. 1260:
"A less debatable objective of regulating
canpai gn funds is the elimnation of dangerous
financial pressures on elected officials.
Even if contributions are not notivated by _an
expected return in political  favours, ~the
| egi sl ator cannot overl ook the effects of his
deci si ons on the sources of canpaign funds.”
It is difficult to generalise about the degree of influence
which the large contributors may weld in shaping the
policies and decisions of the political party which they
fi nance. It is-widely acknow edged, however, that, at. the
very least, they would have easy access to the |eaders and
representatives of the political party. But it would be
nai ve to suggest

267

that the influence ends with nere access. It may safely be
assuned that hardly any politicians "would consciously  sell
their votes" ; the result may be nearly the same, iif —one

accepts Herbert Al exander’'s analysis of the subtle factors
that influence a political party's actions :
"Many politicians-who do what t hey
honestly think is
right, never realize that they are nmere
spokesnmen for their financial supporters. A
| egi sl ator can avoid a Conflict of interest by
investing in governnent bonds, but he cannot
chance the conditioning that leads him to
believe that what 1is good for his former
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conpany or present backers is good for the

country."
It is likely that sone el ected representatives would tend to
share the views of the wealthy supporters of their politica
party, either because of shared background and associ ati ons,
i ncreased access or subtle influences which condition their
t hi nki ng. In such event the result would be that though
ost ensi bly the political Parties which recei ve such
contributions may profess an ideol ogy acceptable to the com
non man, they would in effect and subst ance be
representative of a certain economc class and their
policies and decisions would be shaped by the interests of
that econonic class. It was over a hundred years ago that
John Stuart M| observed that persons of a particular class
who have excl usive governnental power, even if they try to
act objectively, w1l tend to overlook the interests of
ot her classes, or view those interests differently. And to
this natural tendency may be added the fact that office
bearers and elected representatives may quite possibly be
i nclined, though unconsci ously and inperceptibly, to espouse

policies and deci si ons-t hat wi Il attract canpai gn
contributions fromaffluent individuals and groups. It was
said if the electoral process in the United States of
Arerica : "Menbers of the Rockefeller and Du Pont famlies

invest in the election of a Republican President because
they sense that if that party takes over the Wite House,

their interests will gain nore synpathetic attention-" "The
central objective of contributions is access to the power of
the elected official-" "For a gift of a few hundred dollars

an individual nmay gain, in return, the intercession of a
Congressman that wll get hima government contract or a
tariff provision that will ultinately net himor his busi-
ness tens of thousands of dollars." It is obvious that pre-
election donations would be likely to operate as ' post-
election promises resulting ultimately in the casualty of
the interest of the common man, not so much ostensibly in
the legislative process as in the(inplenentation of 'l ans and
adm nistrative or policy decisions. The small man’s chance
is the essence of |Indian denbcracy and that™ would be
stultified if Jlarge contributions fromrich—and affluent
i ndividuals or groups are not divorced from the el ectoral
process. It is for this reason that our Legislators,” in
their wisdom enacted a coiling on the expenditure which may
legitimately be incurred in connection with an election

Thi s background nust informthe court in the interpretation
of this vital and significant provision in the election |aw
of our country.
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Now, if a candidate were to be subject to the limtation of
the ceiling, but the political party sponsoring himor his
friends and supporters were to be free to spend as much as
they like in connection with his election, the object of
i mposing the coiling woul d be conpletely frustrated and the
beneficent provision enacted in the interest of purity —and
genui neness of the denocratic process would be wholly

emascul at ed. The m schief sought to be renedied and the
evil sought to be suppressed would enter the political arena
with redoubled force and vitiate the political life of the

country. The great denocratic ideal of social, econom c and
political justice and equality of status and opportunity
enshrined in the Preanble of our constitution would remain
nerely a distant dream el uding our grasp. The legislators
coul d never have intended that what the individual candidate
cannot do, the political party sponsoring himor his friends
and supporters should be free to do. That is why the
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legislature wisely interdicted not only the incurring but
al so the authorising of excessive expenditure by a candi-
dat e. Wen the political party sponsoring a candidate
incurs expenditure in connection with his election, as
di stingui shed from expenditure on general party propaganda,
and the candidate knowi ngly takes advantage of it or
participates in the programme or activity or fails to dis-
avow the expenditure or consents to it or acquiesces in. it,
woul d be reasonable to i nfer, save, in speci a
circunstances, that he inpliedly authorised the politica
party to incur such expenditure and he cannot escape the
rigour of the ceiling by saying that he has not incurred the
expenditure, but his political party has done so. A party
candi dat e does not stand apart fromhis political party and
if the political party does not want the candidate to incur
the disqualification, it nmust exercise control over the
expendi ture which may beincurred by it directly to pronote
the poll prospects of the candidate. The sane proposition
nust also hold good in case of " expenditure incurred by
friends ‘and supporters directly in connection wth the
el ection —of the candidate. This is the only reasonable
interpretation of the provision which would carry out its
obj ect and intendnent and suppress the mischief and advance
the remedy by purifying our election process and ridding it
of the pernicious and baneful influence of big noney. Thi s
is in fact what the law in England has achieved. Ther e,
every person, on pain of crimnal penalty, is, required to
obtain authority ‘fromthe candi date before ‘incurring any
political expenditure on his behalf. The candidate is given
conplete discretion in authorising expenditure. upto his
limt. |If expenditure nade with the know edge and  approva
of the candidate exceeds the limt or if the candi date nakes
a false report of the expenditure after the election, he is
subject not only to crimnal penalties, but also to having

his election voided. It may be contended that this ‘would
considerably inhibit the electoral campaign of politica
parties. But we do not think . so. inthe first place, a

political party is free to incur any expenditure it |ikes on
its general party propaganda though, of course, in thi's area
also sone limtative ceiling is enm nently desirable coupl ed
with filing of return of expenses and an independent
machi nery to investigate and take action. It is only where
expenditure is incurred which can be identified w.th the
el ection of a given candidate that it would be liable to be
added to the expenditure of that candidate  as bei ng
impliedly authorised by him Secondly,
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if there is continuous conmunity involvenent in politica
adm nistration punctuated by activated phases of  well-
di scussed choice of candi dates by popul ar participation in
the process of nomi nation, much of unnecessary expenditure
which is incurred today could be avoided. Consi'der abl e
di stance may not have to be traveled by candidates and
supports nor hidden skeletons in political cupboards
tactically wuncovered, propagandist marijuana ' skillfully
adm ni stered, tenptations of office strategically held out
nor violent denonstrations disruptiveness attenpted. The
dawn-to-dawn multiple speeches and nonster rallies, the
flood of posters and leaflets and the organising of
transport and other arrangenents for large nunbers would
become otiose. Large canpaign funds would not be able to
i nfluence the decision of the electors if the selection and
el ection of candi dates becones people’s deci si on by
di scussion and not a Hobson's choice offered by Politica
parties. Limting election expenses nust be part of the
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political process.

This view, which we are taking, does not run counter to any
earlier decisions of this Court. The first decision to
which we must refer in this connection is Rananjaya Singh v.
Bai jnath Singh & Ors.(1). There the corrupt practice charged
against the elected candidate was that certain persons who
were in enploynent of his father worked for him in
connection wth the election and their nunber exceeded the
maxi mum  nunber of persons who could be enployed in
connection wth the election as specified in Sch. VI read
with section 77. This charge was negatived by a Bench of
five judges of this Court. The Bench held that in order to
attract the inhibition of the relevant sections it was
necessary that the enploynent of persons other than or in
addition to those specified in Sch. VI should be by a
candi date or his agent and since in that case, the persons
who worked in connection with the election were neither
enpl oyed nor paid by the el ected candi date or his agent, the
prohi bitory requirenment of section 77 read wth section
123(7) was not breached. It will be seen that this decision
was concerned primarily with the question whether servants
of the father of the elected candidate, who worked for the
el ected candidate in connection with the election, were
liable to be taken into-account in determ ning whether the
maxi mum nunber of persons who nmay be enployed for paynment in
connection with the election were exceeded. It is no doubt
true that this Court observed that no expenditure was
incurred by the elected candi date over and above what was
shown in his return of expenses and he could not, therefore,
be said to have conceal ed suchexpenditure, but . that was
obvi ously because those persons who worked in connection
with the election wore not paid by him~ This Court had no
occasion to consider whether the el ected candi date shoul d be
said to have authorised any expenditure by know ngly taking
advant age of the services of these persons, because no such
argunent was advanced before this Court. |In fact such an
argunent could not plausibly be advanced because the
salaries paid by the father to these persons were  not for
the purpose of working in connection with the election. The
(1) [1955] 1 S.C R 671
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sal aries were paid because they were servants in the regul ar
enpl oyment of the father and it was nmerely at the request of
the father that "they assisted the son in connection wth
the election which strictly speaking they were not obliged

to do". This decision does not, therefore, run contrary to
what we have sai d.
W may then refer to the decision of this Court ill. Ram

Dayal v. Brijraj Singh & Os.(1) The question which arose
for consideration in that case was whet her certain
expenditure incurred by the Maharaja of Gwalior -and the
Rajmata in connection with the election of Brijraj |’ Singh
was liable to be included in his el ection expenses. Shah
J., <as he then was) speaking on behalf of a )Di vision Bench
of two judges, pointed out that in the absence of —any
connection between the canvassing activities carried on by
the Maharaja and the Rajnata with the candi dature of Brijra;
Singh, it is inmpossible to hold that any expenditure was
incurred for Briraj Singh which was liable to be included in
his el ection expenses. The |earned Judge then proceeded to
add
" W agree with the H gh Court that under s.
77(1) only the expenditure i ncurred or
aut hori sed by the candidate hinself or by his
election agent is required to be included in
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the account or return of election expenses and
thus expenses incurred by any other agent or
person wthout any thing nore need not be
included in the account or return; as such
incurring of expenditure would be purely
voluntary." (Enphasis supplied)
These observations would show that nere incurring or
expenditure by any other person in connection with the
el ection of a candidate, w thout sonething nore, would not
make it an expenditure authorised by the candidate. But if
there is sonething nore which can reasonably lend itself to
the inference of inplied authorisation, particularly having
regard to the object ‘and intendnent of the provision
l[imting expenditure, the Court would readily draw such an
i nference because the paranobunt object of this provision is
to bring about, as far as possible, equality in availability
of resources and elimnate the corrupting influence of big
noney. If- is significant to note that in this case the
Court |proceeded to exam ne whether the evidence was
sufficient to establish that Brijraj Singh traveled with the
Maharaj a in his helicopter-and visited several villages for
his election canpaign ,and held that the evidence in this
connection was not reliable. This inquiry would have been
whol Iy unnecessary unless the Court was of the view that if
Brijraj Singh could be shown to have travelled 'Wth the
Maharaja in his helicopter and visited several villages in
connection with his election canpaign, that would be
sufficient to invest the expenditure incurred by t he
Maharaja with the character ~of expenditure impliedy
authorised by Brijraj Singh. ~This decision, therefore far
fromcontradicting the view taken by us, actually supports.
We find the same view taken by this Court in the subsequent
decision in Magraj Patodia v. R K ~Birla & Os.(2) There
al so Hegde, J.,
(1) [1970] 1 S.C.R 530.
(2) [1971] 2 S.C R 11 8.
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speaking on behalf of a Division Bench of two judges;
observed;, after referring to the decisions in Rananjaya

Singh v. Baijnath Singh, & Os. (supra) and-Ram Dayal V.
Brijraj Singh & Os. (supra)
"This Court as well as the Hgh Courts -have
taken the view that the expenses incurred by a
political party to advance the prospects  of
the candidates put up by it, -without nore do
not fall within s. 77." (enphasis supplied).
The same view was reiterated again by a Division  Bench of
two judges of this Court in B. Rayagopala Rao. v. N. C
Ranga. (1) The question, therefore, in cases of this  kind
al ways is whether there is soneting nore which nay
legitimately gi ve rise to an inference of implied
aut hori sation by a candidate. What could be that something
nore is indicated by us in the proposition fornmul ated above,
though we rmust confess that by its very nature it is —not
possible to Jay down the exhaustive enuneration of the
circunstances in which that sonething nore may be inferred.
Wth these observations in regard to the scope and anbit of
the provision limting expenditure, we may now proceed to
examine the facts and see whether the first respondent
i ncurred or authorised expenditure exceeding Rs. 10,000/- in
connection with his election.
The first item of expenditure which we rmust consider in this
connection relates to expenses incurred in holding public
neetings in connection wth the election of the first
respondent. The first respondent in the return of expenses
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filed by himwith the District Election Oficer showed three
amounts as having been spent by himin connection with his
public neetings. One was an anobunt of Rs. 188/- paid to
Tandon Tent & Furniture House for furnishings supplied for
twel ve public neetings held between 20th February, 1971 and
2nd March,, 1971. This expenditure was supported by the
bill of Tandon Tent & Furniture House, R-25 which showed
that for each of the twelve public neetings, Tandon Tent &
Furniture House had supplied twenty durris, six takhats and
two chaddars at an aggregate charge of Rs. 15/- per neeting.
The ot her was an anmount of Rs. 180/-, which according to the
first respondent, was paid to Saini Electric Wrks for
m crophone, | oudspeakers and |ighting arrangenents nade at
the sane twelve public neetings. The paynent of this anount
was sought to be supported by the receipt of Saini Electric
Wor ks, . R-27 which showed a consolidated charge of Rs.
180/- "on account of | oudspeaker and lighting arrangenments
for the period from 20th February, 1971 to 2nd March, 1971".
The third was an ampbunt of Rs. 440/- paid to Aggarwal Tent
House for ~furnishings and electric equi pnent supplied at
el even public neetings andthe bill of Aggarwal, Tent House
R-26 for this amount showed that Aggarwal Tent House had
supplied for each public nmeeting one takhat, four durries,
two chandanis, one m crophone and four floodlights for a
t ot al

(1) Al.R 1971 S.C/ 266.
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amount of Rs. 440/- inclusive of Rs. 100/- for cartage and
Rs. 40/for |abour ' charges. The  first respondent thus

admtted a total nunber of twenty-three public meetings and
according to him the total ,expenditure at each of these
public neetings was about Rs. 30/- for furnishings as well
as electric equipnent, the aggregate expenditure being only
Rs. 800/ -. The petitioner challenged this figure of expendi-
ture given by the first respondent and contended that in
addition to twenty-three public nmeetings admtted by the
first respondent, nmany nore public neetings were ‘'held in
connection wth the election of the first respondent and
much | arger expenditure was incurred in each of these public
neetings than what was shown by the first respondent in the
bills of Tandon Tent & Furniture House and Aggarwal Tent
House and the receipt of Saini Electric Wrks.: The argunent
of the petitioner was that in fact the first respondent had
held nore than fifty public nmeetings and at each of these
public neetings he had incurred expenditure of not |ess than
Rs. 200/- and the expenditure incurred in these public
neetings itself exceeded the prescribed limt of Rs.
10,000/ -. The petitioner also urged that a huge neeting was
organised by the first respondent in connection wth the
election of the first respondent at |Idgah Road which was
addressed by the Prine Mnister and this neeting alone cost
about Rs. 50,000/- and the ceiling of Rs. 10,000/ was clearly

exceeded. These contentions require a close |look at the
evi dence | ed on behalf of the parties.
W will first turn to consider the nunber of neetings

organised in connection wth the election of the first
respondent. The first respondent, no doubt, adnitted twenty
three public neetings, as indeed he was bound to do in view
of the return of expenses filed by him but he did not state
at any tinme, until he came in the witness box after the
cl osure of the evidence of the petitioner, as to which were
these twenty three public neetings and when and where they
were held. The petitioner set out in the particulars
regardi ng paragraphs 20(2) and 24 of the petition, furnished
by him pursuant to the order of the Ilearned Trial Judge
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dated 6th August, 1971, the dates and places of the public
neetings where the allegations contained in the poster
annexure 'A were orally repeated by the first and fifth
respondents and these particulars included reference to
several public neetings which did not form part of the
twenty three public nmeetings ultimately admitted by the
first respondent, and yet the first respondent did not in
his reply to the particulars deny that any of these public
neetings were hold by the respondent, but nmerely contented
hi nsel f by stating vaguely and evasively t hat "t he
correctness of the statenments made against par agr aph
20(2)(ii)" was denied. It is apparent that though nore than
twenty three public neetings were held by the first
respondent the first respondent had not yet nade up his mnd
as to which twenty three out of these public neetings he
should admit. If in fact only twenty three public neetings
were held and the particulars furnished by the petitioner
i ncl uded other public neetings, the first respondent would
have pronptly come out with an assertion that such and such
public nmeetings alleged by the petitioner were not held.
But he could not and did not particularise any such public
nmeetings and deny them
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It is also significant to note that when the petitioner in a
rather curious nmenoeuvre summoned the first respondent to
produce certain docunents, the first respondent stated that
he did not have any list of public nmeetings held in
connection with his election and he did not have any record
showi ng "the places where they were held including dates,
nanmes of the speakers who addressed or were to address" such
public neetings. The first respondent also stated in cross-
exam nation that he had no record with himin support of his
statenment that there were twenty three public neetings. It
is rather strange and difficult to believe that the  first
respondent shoul d not have any record of the public neetings
held by himin connection with hiselection. If the first
respondent did not have any such record, how could he in his
evidence give with any definiteness or certitude the / dates
and places of the twenty three public neetings admitted by
hi m It is apparent that the first respondent refused to
produce the record of the public nmeetings under the pretext
that he did not have any such record, because he did not at
that stage, before the evidence of the petitioner was~ fully
disclosed to him wsh to commt hinself to any specific
public neetings and the record, if produced, would have gone
against him and showed that many nore than twenty three
public neetings were held by him The non-production of the
record nmust result in an adverse inference being drawn
agai nst the first respondent.

There is also another circunmstance which deserves to be
noted at this stage. The first respondent was summmned by
the petitioner to produce inter alia applications for
perm ssion to hold public neetings made by himor on his
behal f or for his benefit by any of his workers or election
agents or other agents and in answer to this sumobns  he
stated that he did not nmake any such application nor was any
such application nmade on his behalf or for his benefit by
any of workers, election agents or other agents. The first
respondent added that Dr. Roshan Lal made "applications for
perm ssion to the authorities as President of the Delhi
Sadar District Congress Committee". it is obvious fromthese
statenments that until this tine the first respondent had not
thought out and fornulated his defence in regard to the
public neetings. The first respondent wanted to | eave open
an exit in case the petitioner was able to show that nore
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than twenty three public neetings were held and he,
therefore, deftly and subtly threw out a veiled suggestion
inmplying that the public neetings were held by the Delhi
Sadar District Congress Conmittee. This attitude of the
first respondent betrays an anxiety to hold back the true
facts in regard to the public meetings.

It may also be noted that even in the cross-exam nation of
the petitioner and his wi tnesses, the first respondent did
not put forward his case as to which were the specific
public neetings held by himin connection with his election
and which were not. It was only after the evidence on
behal f of the petitioner was closed and the first respondent
knew what exactly was the case of the petitioner, that he
for the first time in his evidence particularised twenty
three specific public” neetings adnmitted by him Thi s
strategy was adopted obviously with the object that
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the twenty three public neetings nanmed by the first
respondent should fit in with the uninpeachabl e docunentary
evi dence ‘ which might be produced by the petitioner and his
wi t nesses and shoul d not be falsified by such evidence.

Wth these broad general observations we now turn to
consi der the oral and documentary evidence in regard to the
public meetings of the first respondent. The first
respondent in his evidence admtted the following twenty
three public neetings and accepted financial responsibility
for them:

1.23-2-71 Mal ka Ganj 12. 25-2-71Narayan Mark

2.19-2-71 Roshanara Road 13. 15-2-71Chowk Tatu Shah

3.16-2-71 Chanta Ghar Bagi chi Tatu ShahSubzi Mand

14. 18- 2- 71Kasab Pura

4.2-3-71C ock Tower 15.20-2-71 Chowk Bar a Toot

Subzi Mandi 16. 21- 2- 71Deputy Ganj

5. 24-2-71 Chhe Tooti

in Pahar ganj . 17.21-2-71Tel ewar a

6. 1- 3- 71Chowk Chhe Toot i 18. 24-2-71 Teliwara

7. 22-2-71 Chuna Mandi 19. 13- 2- 71Chowk Ki shan Ganj

8. 19-2-71 Tel Mandl 20.1-3-71P. Bl ock, Andha

9.2-3-71 Chowk Lachman Puri Mugha

10. 25-2-71 Katra Karim 21.16-2-71K. Bl ock, Andba
Ram Nagar Mugha

11. 2- 3- 71Chowk N mnal a 22.23-2-71 Nagia Park Nab

Karim 23.24-2-71 In front of

Birla MIIs.

These were the twenty three public neetings for _which

accordign to the first respondent, furnishings and electric
equi prent ware supplied by Tandon Tent & Furniture House,
Saini Electric Wrks and Aggarwal Tent House. The question
is whether any further neetings were held in connection with
the election of the first respondent. To establish that
many nore public neetings than twenty three were<-held to
pronmote the el ection prospects of the 'first respondent, the
petitioner led considerable oral as well as documentary
evi dence.

We shall presently examne this evidence, but before we do
so. it would be convenient to dispose of two objections of a
prelimnary nature raised on behalf of the first respondent.
The first respondent urged that though the petitioner at one
time contended that about forty to fifty public rmeetings
were held in connection with the election of the first
respondent, he did not adhere to this claimin the course of
the argunents before the learned Trial Judge and confined
his claimonly to nine public neetings in addition to the
twenty three public nmeetings admitted by the first
respondent, and therefore, it was not now open to himin the
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present appeal to contend that any further public neetings
were held by the first respondent over and above the nine
clainmed before the learned Trial Judge. This objection is,

however, untenabl e
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because it is clear fromthe judgment itself that the
petitioner could not have confined his claimto the nine
public neetings referred to by the |earned Trial Judge and
t he | ear ned Trial Judge was obvi ously under some
nm sapprehensi on when he made observation to that effect in
the judgnent. CQut of these nine public neetings, there were
six which were included in the twenty three public nmeetings
admtted by the first respondent and if that be so, it is
difficult to inagine howthe petitioner could have clained
them as being in additionto these twenty three public
neeti ngs. The petitioner could not possibly have confined
his claimto these nine public neetings, when out of them

six were those which were admtted by the first respondent,

and could not, therefore, be "in addition to the adnitted
public nmeetings”. |In fact,as the subsequent discussion in
the judgnent —shows, the  |learned ~Trial Judge actual ly
proceeded to consider the evidence of the police officers
and the officers belonging to the CID which was led on
behal f of the petitioner for the purpose of proving various
ot her public neetings in addition to the nine referred to by
the learned Trial Judge and held, on a consideration of this
evi dence, that none of 'these public neetings clainmed by the
petitioner was established. This exercise would have been
whol Iy unnecessary if the petitioner had given up his «claim
in regard to these public neetings and confined his argunent

only to the nine public neetings referred to by the |earned
Trial Judge.

It was then contended by the first respondent in. a |ast

desperate attenpt to thwart an inquiry by this Court. into
the nunmber of public neetings, that the petitioner had given
particul ars of only thirty three public neetings in
conpliance with the order made by the |l earned Trial Judge
dated 6th August, 1971 and it was, therefore, not  open to
him to claimthat any further public nmeetings were held by
the first respondent and his argunment should be confined
only to the thirty three public neetings specified in the
particulars. This argunent of the first respondent is -also
futile. It is clear fromthe particulars furnished by the
petitioner pursuant to the order dated 6th August, 1971 that

the particulars of thirty three public neetings were given
by the petitioner under paragraphs 20(2) (ii) and 24 and not

under paragraph 25 of the petition, The petitioner had
alleged in paragraphs 20(2) and 24 that the | allegations
contained in the poster annexure 'A were orally repeated by
the first and fifth respondents at various public neetings
and the petitioner was, therefore, required “to gi ve
particul ars of such public neetings. These particulars were
given by the petitioner specifically in reference to
par agr aphs 20(2) and 24 and they had nothing to do with the
allegations in paragraph 25. So far as paragraph 25 is
concerned, the only particulars which the petitioner was
required to furnish were "details of the itenms or heads of

expenses incurred by respondent No. 1", and the petitioner
accordingly gave items or heads of expenses under the
headi ng "Paragraph 25(1) of the petition”". The petitioner
was not required and did not give particulars of the public
neetings held by the first respondent at which expenses were
incurred or authorised by the first respondent. There is
nothing, therefore, in the particulars which debars the
petitioner fromagitating as to what was the actual’ nunber
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of public nmeetings held by the first respondent.

-M255 Sup. Cl/75
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The area of Sadar Parlianentary constituency was conprised
within the jurisdiction of four different police stations,
nanely, Roshanara Road, Pahargunj, Subzimandi and Sadar
Bazar . The Station House Oficers pasted at these four
police stations were sumobned by the petitioner to give
evidence as regards the public neetings held wthin their
respective jurisdictions. Khenraj Dutt (P.W 1) was the
first wtness called on behalf of the petitioner. He was
the Station House Oficer at Roshanara Road police station
and he deposed fromthe records in his possession and filed
alist PW1l/1 showing that two public neetings were held by
the first respondent within the jurisdiction of his police
station, one at Nagia Park on 23rd February, 1971 and the
other near Birla MII|s conpounds on 24th February, 1971
Both these public neetings are included in the twenty three
public neetings admitted by the first respondent and we need
not, therefore, dwell on the evidence of this wtness.

The next - witness who gave evidence on behalf of the
petitioner was Ramesh Chand, Station House Oficer from
Sadar Bazar Police Station (P.W 6). He prepared from the
records in his possession a |list showi ng the public neetings
held with in the/jurisdiction of his police station and
filed it in court as Ex. PW®615. The entries in this |ist
have been the subject matter of controversy between the
parties and we ,shall, therefore, refer to these entries in
sone detail. The list was broadly in three parts. One part
expressly referred to public nmeetings held by the New
Congress, the second part to public neetings held by
Jansangh and the third part which was headed” "Qthers", to
certain other public neetings. There wore nine public
neetings set out in the first part as having been organised
by the New Congress. The first-eight were those included
in the twenty three public neetings adnmitted by the first
respondent. The ninth was a public neeting at |dgah Road
which was addressed by the Prime Mnister. W shall dea
with the Idgah Road neeting separately as it stands’ in a
di fferent category by itself. W are not concerned with the
public neetings held by the Jan Sangh and -need not,
therefore, refer to the second part. The third part was
headed "Others" and in this part eight public Meetings were

set out as having been held on different dates. The
guestion which was keenly debated before us was as to  what
was the neani ng of the heading "Qthers". The contention of

the first respondent was, and that was a contention which
found favour with the | earned Trial Judge and on which | arge
part of his judgment on this point rested, that the heading
"Qthers" signified that the public neetings enunerated under
that heading were held by individuals or political - parties
ot her than the Congress and the Jan Sangh. The Petitioner
on the other hand, urged that the heading "Qhers™ was
intended to indicate only that the public neetings referred
to therein were other public neetings over and above those
set out in the first and second parts and since the records
did not show which were the political parties which held
them they were shown in a separate category under this
particul ar heading. The word "Qthers" was not intended to
convey that these public 'nmeetings were of others, that 1is
of individuals or political parties other than the Congress
and the Jan Sangh. W think that the neani ng sought
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to be given by the petitioner is correct and it nust be
preferred to that canvassed on behalf of the first




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 55

respondent. The list was admittedly prepared by Ranesh
Chand and he explained in his evidence in so nany terns as
to what he neant by the heading "Qthers". He stated in his
evi dence, obviously referring to the public nmeetings set out
in the third part, that "the nane of the party is not

mentioned against Some of the neetings". These public
neetings nmay have been held by the Conggress or the Jan
Sangh or any other individual or political party. The

records fromwhich the list was prepared did not show which
were the political parties which held these public neetings
and they were, therefore, classified under the heading
"Qt hers". Ranesh Chand did not say that these public
neetings were held by sone individuals or political parties
other than the Congress and the' Jan Sangh and that is why
they were included under the heading "Qhers" nor was any
such suggestion made to-him in cross-examnation. The
expl anati on given by Ranesh Chand that the names of the
political parties which held these public nmeetings were not
known and hence not nentioned in the list was not chall enged
on behalf of the first respondent in cross-examination and
if this explanation is to be accepted, as it nmust be, it is
apparent that these public nmeetings were subsuned under the
headi ng " hers" because the records did not show which were
the political parties which held them " The word "Q hers",
neant nerely "other neetings" and not neetings "of others",
that is of individuals or political parties other than the
Congress and the Jan Sangh. W cannot, therefore, say that
nerely because a particular public neeting finds a place in
the third part under the heading "Qhers", it could not be a
public neeting of the Congress.  The third part would show
that the public neetings there referred to were held on the
dates nentioned against them but whether these public
neetings were held by the Congress or the Jan Sangh or any
other individual or political party could be ascertained
only from other evidence, because the records wth the
police did not show the nanes of the political parties which
hel d t hese public neetings.

The third witness fromthe police force sunmmoned on behal f
of the petitioner was Chanan Lal (P.W 7) who was the
Station House Oficer posted at Pahargunj Police Station

Thi s witness also prepared from the records in hi's
possession a list showing the public neetings of the
Congress held within the jurisdiction of his police station
and filed it in court as Ex. PW7/1. There were twelve
public neetings shown in this |ist as having been held by
the Congress, but out of them three public neetings,
nanel y, one at Chunamandi on 17th February, 1971, the other
at Arakashan Road, Bagichi Al auddin on 27th February, 1971
and the third at Chowk Lachmanpur on 1st March, /1971
appeared to have been cancelled. Thus, according to this
list, nine public neetings were held by the Congress within
the jurisdiction of the Pahargunj Police Station. Qut  of
these nine public neetings, seven were included in the
twenty three public nmeetings admtted, by the first  res-
pondent and we need not, therefore, refer to them That
| eaves for consideration two public neeti ngs whi ch

according to the list, were held at Multani Dhandha on 18th
February, 1971 and 22nd February, 1971. So far as the
public nmeetings at Multani Dhandha on 18th
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February, 1971 is concerned, the contention of the first
respondent was, and that was the contention which appeal ed
to the Ilearned Trial Judge, that it was a neeting of T.
Sohan Lal who was a Congress candidate from the adjoining
Karol Bagh Parlianentary constituency and not a neeting of
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the first respondent. W do not think it is possible for us
to hold affirmatively that this public neeting was a neeting
of T. Sohan Lal. The first respondent could have easily
sunmoned T. Sohan Lal who belonged to the same politica

party as he and established through his evidence that this
was public neeting of T. Sohan Lal, but the first respondent
failed to do so. That, however, does not help the
petitioner, because the burden is on the petitioner to show
that this public neeting was a neeting of the first
respondent and the petitioner rmust discharge that burden on
the evidence on record. How one fact which stands out from
the evidence of Om Prakash Makkan (RI/W) is that a part of
Mul t ani Dhandha (within the jurisdiction of Pahargunj police

St ati on) fell within the area of t he Kar ol Bagh
Parliamentary constituency and this fact could not be
controverted on behalf of the petitioner. |If a part of

Mul tani  Dhandha fell wthin the area of the Karol Bagh
Parliamentary constituency, the possibility cannot be ruled
out that the public neeting of 18th February, 1971 i ght
have been held by T. Sohan Lal in his part of Miltan
Dhandha in connection with his election. That in fact was
the suggestion made by Omn Parkash Makkan (RI/W) in his
evidence and it was repeated on behalf of the first
respondent in the course of the argunents. This suggestion
gains strength fromthe fact that anongst the speakers at
this public neeting, shown in the list Ex. PW7/ 1, was T.
Sohan Lal. There was no positive evidence |ed on behalf of
the petitioner showing that this public neeting was held in
that part of Miltani. Dhandha which fell within the cons-
tituency of the first respondent. The only evidence on
which the petitioner sought to rely in this connection was
that of Madan Lal Kherana (PW 10), but that evidence nerely
referred to a neeting of the first respondent in. Miltan
Dhandha and, as we shall presently  show, the first
respondent did hold a public meeting at Miltani Dhandha on
22nd February, 1971, and this evidence was obvi ously
referable to that public neeting. The evidence on record
does not, therefore, exclude the possibility that the public
nmeeting of 18th February 1971 m ght have been held 'by T.
Sohan Lal in his part of Miltani Dhandha which also fel
within the jurisdiction of Pahar Gun’ Police Station--and we
cannot hold it proved that this public nmeeting was a neeting
of the first respondent. The petitioner, however, stands on
a firmer footing in regard to the public neeting at~ Ml tan
Dhandha on 22nd February, 1971. This public neeting is
clearly shown in the list as having been held as a neeting
of the Congress and Ex. PW7/3, which is a copy of the
report intimating permssions granted to the Congress. for
hol ding various public neetings, shows that perm ssion was
granted for holding this public nmeeting. The only ground on
which the learned Trial Judge rejected this public- neeting
was that it was shown as cancelled in the list Ex. PW 7/1.
But this was an obvious error committed by the | earned Tria
Judge, because if we look at the list Ex. PW7/1, it is
clear that, unlike the three public nmeetings at Chunamandi,
Ar akasban Road Bagi chi Al auddi n and Chowk Lachmanpuri, there
is no endorsement of cancellation against this public
neeting and the
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list clearly shows that this neeting was held, but the tota
nunber of persons attending it and the nanes of the speakers
were not known and hence not mentioned in the records. It
was suggested on behalf of the first respondent in the
course of argunents that this public neeting mght also be
of T. Sohan Lal but this suggestion is wholly untenable. In
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the first place, out of seven public neetings for which
perm ssions were granted under Ex. PW 7/3, six were
admttedly public nmeetings in connection with the election
of the first respondent, and therefore, if would be
reasonable to infer that the seventh public neeting at
Mul t ani Dhandha on 22nd February, 1971 nust al so be a public
neeting of the first respondent. Secondly, it is difficult
to believe that within four days of the first public neeting
at Miltani Dhandha on 18th February, 1971, T. Sohan La

shoul d have hel d another public neeting at the same place.
It is nore probable that this public neeting should have
been held by the first respondent for whom this was the
first and the only neeting in this area. Lastly, Madan La

Khorana (PW 10) deposed to a public neeting of the first
respondent at Muiltani Dhandha and this evidence was not
chall enged at all in cross-exam nation and it was not even
suggested to this-witness that-no neeting was held by the
first respondent in Miltani Dhandha. W, therefore, hold,
on the strength of the list PW7/1 and the perm ssion PW7/3
supported by the evidence of ‘Madan Lal Khorana (PW 10), that
a public neeting was held at~ Mil'tani Dhandha on 22nd
February; 1971 in connection with the election of the first
respondent .

Then we cone to the evidence of Ram Murti  Sharma (PW8), who
was the Station House Oficer at Subzimandi Police Station

This witness filed a list Ex. PW8/3 showing the public
neetings held by the Congress within the jurisdiction of his
police station and giving particulars of @ such public
nmeetings. There were only six public meetings shown in this
list and they were all includedin the twenty three public
neetings admtted by the first respondent. Since no further
public neetings appeared to have been held by the Congress
according to this list, we need not say any thing nore about
it. The petitioner, however, relied on a letter dated 12th
February, 1971 Ex. PW®8/2 addressed by the Sub-Divisiona

Magi strate to Dr. Roshan Lal according permission to hold
public neetings at certain places on the dates shown agai nst
them The contention of the petitioner was that / since
perm ssion was granted to Dr. Roshan Lal to hold  these
public neetings, they rmust be presumed to have been hel d and
must be added to the twenty three public neetings admtted
by the first respondent. Now, out of seven public neetings
for which perm ssion was granted by this letters four were
admttedly held as shown in the list Ex. 8/ 3. The question
is whether the other three public neetings, nanely, one at
"K' Bl ock, Andha Mughal on 18th February, 1971, the other at
Mal ka @unj on 22nd February, 1971 and the third ~at GChanta
Ghar on 3rd March, 1971 for which perm ssion was granted,
were held. We may straight away dismss the public neeting
al l eged to have been held at Ghanta Ghar on 3rd March, /1971

for there is no evidence at all to showthat this public
neeting was held and Ram Murti Sharma (P.W 8) actually
stated in this evidence that the permi ssion for this ' public
nmeeting was cancel |l ed by
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the Sub-Divisional Mgistrate by his order dated 13th
February, 1971. Indeed, it is difficult to see how this

public neeting could possibly have been held on 3rd March

1971 within 48 hours before the date of polling. So far as
the other two public neetings, one at 'K Block, Andha
Mughal on 18th February, 1971 and other at Malka Gunj on
22nd February, 1971 are concerned, they also stand on the
same footing and cannot be regarded as proved, because there
is no evidence at all to show that these two public neetings
were actually held pursuant to the perm ssion granted by the
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Sub- Di vi si onal Magi strate.
W nmay then refer to the evidence of the C D officers
summoned by the petitioner to prove the holding of various
public neetings by the first respondent. The first wtness
bel onging to this group was Mahender Pal Singh (PW20) who
was an Inspector, CID Special Branch at Tees Hazari. He
stated in his evidence that during the election period his
staff used to cover election neetings held by various
political parties and they included public neetings held by
the first respondent. He further stated that the officers
who were sent to cover the public neetings used to attend
them and then submit, either on the basis of the shorthand
notes taken down by themor fromnmenory, reports of the
speeches nmde at these public neetings. He was then asked
to state from his records as to what were the public
neetings held in the Sadar Parlianmentary constituency which
were covered by his staff. He, however, clainmed privilege
in respect of the records brought by himand produced an
affidavit ~ of the Inspector General of Police in support of
his claim of _privilege. The affidavit was pl ai nly
i nadequate as it nmerely repeated the |l anguage of section 123
of the Evidence Act under which the privilege was clained,
wi t hout informng the Court-as to how the records in respect
of which the privilege was clainmed fell within the terns of
the section. The/learned Trial Judge, therefore rejected
the claimfor privilege based on this affidavit but gave a
further, opportunity to the Inspector General of Police to
file a proper affidavit claimng privilege on 4th January,
1972. It appears that the |Inspector General of Police was
not ready wth his affidavit on 4th January, 1972 and he
asked for further tine upto 10th January, 1972.  The | earned
Trial Judge granted himtinme but nadean order ‘that the
counsel for the Inspector Ceneral of Police should give to
the counsel of the petitioner by 5th January, 1972 "a |ist
of the persons who were deputed to attend the Congress
el ection nmeetings in Sadar. Parlianentary consti tuency
together with their present official addresses, the dates of
the neetings attended, the tines of the neetings’ and the
list of the speakers at such neetings". In conpliance wth
this direction, a chart containing the requisite particulars
prepared fromthe records was handed over to the counsel for
the petitioner on 5th January, 1972. This chart referred to
twenty two public neetings held in support of the first
respondent in Sadar Parlianentary constituency -and gave
dat es and pl aces of these public neetings, the nanes of the
speakers who spoke at these public neetings and the officers
who covered them The |nspector Ceneral of Pol i ce
thereafter filed another affidavit dated 6th January, . 1972
claimng privilege on the ground that the records contained
“"the mental notes and reports of officials which are nade by
public officers in the course of the discharge “of their
official duties", for the benefit

281

of the CID Special Branch and the practice of keeping such
docunents was necessary for the proper information of the
CID Special Branch, and the disclosure of these docunents
"would lead to injury to public interest and prejudice the
working of the CI D Special Branch. And noreover, these
docunents were unpublished official records relating to the
affairs of the State.” The learned Trial Judge, by an order
dated 12th January, 1972 upheld the claimof privilege made
on the strength of this affidavit. The result was that the
reports nmade by the officers conprised inter alia the nenta
not es nmade by them were shut out fromthe petitioner and
a very valuable piece of evidence which would have
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est abl i shed beyond doubtwhat were the public neetings held

by the first respondent was denied to the petitioner. There
can be no doubt that these reports were made by public
servants in discharge of their official duty and they were
rel evant under the first part of section 35 of the Evidence
Act since they contained statenments showi ng what were the
public neetings held by the first respondent. Vide P. C. P

Reddiar v. S. Perunmal. (1) But by reason of the order nmade
by the |l earned Trial Judge uphol ding the claimof privilege,

these reports were renoved fromthe ken of the petitioner as
well as the learned Trial Judge. The petitioner contended
before wus that the learned Trial Judge was in error in
uphol di ng the claim of privilege and that the reports
shoul d have been nade available to the petitioner. There is
great force in this contention of the petitioner because it
is difficult to see-how,  barring any observations or
not hi ngs made by the officers by way of comrent or opinion

the rest  of the reports containing factual data could
possi bly be regarded as privileged. The |earned Trial Judge
hi nsel f coul'd have | ooked at the reports for the purpose of
satisfying hinmself as to what was the nature of the
statenments contained in the reports and whether they were
privileged, and if so, to what extent, but the learned Tria

Judge apparently di'd not choose to do. " However, it is not
necessary for us to decide this question of privilege and we
need not express any final opinion uponit, since we find
that the officers who covered these public neetings and nade
reports have thenselves given evidence on behalf of the
petitioner and though they did suffer fromthe handi cap that
they could not refresh their nenory by Jlooking at the
reports, they have given fairly reliable evidence in regard
to the public nmeetings covered by them and the exclusion of
the reports fromthe evidence is, therefore, really of not
much consequence. Mor eover, the chart~ furnished ' by the
counsel for the Inspector General- of Police to t he
petitioner gives sufficient information as to the dates and
pl aces of the public neetings held in connection with the
election of the first respondent and the nanmes of the
speakers who spoke at these public neetings. The petitioner
made an application to the learned Trial Judge being IA No.
645 of 1972 for taking this chart in evidence and marking it
as an exhibit in the case but the | earned Trial Judge, by an
order dated 20th April, 1972, rejected this application. W
do not think the |earned Trial Judge was right in rejecting
this chart out of hand as document w thout

(1) [1972] 2 S.C. R 646
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any evidentiary value whatever. It is <clear that the
entries in the reports nmade by the officers 'stating the
dat es and pl aces of the public neetings covered by them and
the nanes of the speakers at those public neetings could not
possi bly be privileged and in fact, as appears clearly from
the affidavit clainmng privilege, the Inspector CGeneral of
police did not claim privilege in respect of these
particulars entered in the reports. The claimfor privilege
nmade by himwas in respect of reports of speeches nade at
the public nmeetings since they were based on nental notes
and were not "verbatim copies of the speeches of the
speakers”. It was for this reason that the learned Tria

Judge directed that a chart show ng the dates and pl aces of
the public neetings and the nanes of the speakers should be
conpil ed by the I nspector General of Police and handed over
to the counsel for the petitioner. This chart was obviously
to be prepared fromthe official records in the possession
of the Inspector General of Police which would be relevant




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 55

under the first part of section 35 of the Evidence Act.

When this direction was given by the learned Trial Judge,

the first respondent did not raise any objection, though the
furnishing of the chart would be clearly tantanount to
production of the relevant parts of the official records
containing particulars in regard to the dates and places of

the public neetings and the nanes of the speakers. The
chart furnished by the Inspector General of Police in
conpliance with this direction of the learned Trial Judge
was, therefore, clearly admissible in evidence. The
| nspector Ceneral of Police, in fact, affirmed this chart in
his affidavit claimng the privilege and said in paragraph 3
of that affidavit that the chart had been supplied to the
counsel of the petitioner "through the w tness I|nspector

Mohi nder Pal Singh." It -was suggested on behalf of the first

respondent that there was nothing to show that this chart

produced by the petitioner along with his application I A No.

645 of 1972 was the same as that given by the Inspector

General of police. “But this suggestion is wholly untenable.

It is nothing but an afterthought. No such plea was put

forward by the first respondent-in reply to A No. 645 of

1972. The first respondent did not dispute, in t he
affidavit filed by himin reply to this application that the
chart produced by the petitioner was not the same as that

handed over to himby the Inspector General of Police. The
first respondent then contended that if this chart were
treated as evidence, he would be deprived of -an opportunity
of cross-examning the CID officers who made the reports or

mai ntai ned the official records fromwhich the chart was
pr epar ed. But that is no argument, because even if the
reports made by CID officers or the official , records
mai ntai ned by them had been produced by the Inspector

CGeneral of Police, they would have been admissible in
evi dence under the first part of section 35 of the Evidence
Act, w thout any oral evidence as to their contents ' being
required to be given by the CID officers who nmade the
reports or maintained the official records, The petitioner

is, therefore, not unjustifiedin asking us to treat the
chart as a Piece of evidence with probative val ue, though it

must be said that it is weak type of evidence and standing
by itself wthout anything nore, it cannot be regarded
sufficient to establish the holding of a public nmeeting by
the first respondent. It can, however, certainly be relied
upon as a corroborative piece of evidence which nmay  be
consi dered along with
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other evidence for the purpose of deciding whether a
particular public nmeeting was held in connection wth
el ection of the first respondent.

W nmay now turn to consider the oral evidence of the CID
officers in regard to the specific public neetings-held in
connection wth the election of the first respondent. But

before we do so, we nmay refer to one general criticism
levelled by the learned Trial Judge for disbelieving the
oral evidence of the CID officers. Wenever a CID officer

deposed to a public neeting hold by the first respondent,

whi ch was not to be found in the Iists PW615, PW7/1 and PW
8/ 3, the learned Trial Judge pronptly rejected the evidence
and refused to accept the public neeting on the ground that

if such a public nmeeting had taken place, it would have
certainly found a place in one of these lists and the
absence of nention of it in these lists clearly indicated
that it nust not have taken place,. This approach of the
learned Trial Judge is in our opinion erroneous. It is
obvious that the lists Ex. PW6/5 PW7/1 and PW 8/3 are
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not exhaustive of all the public nmeetings held within the
jurisdiction of the respective police stations. They refer
only to those public neetings where the police station staff
was sent for mai ntenance of |aw and order. It is quite
possi bl e that there m ght have been other public neetings of
which the police station officers had no notice and which
m ght not have been covered by the police station staff and
hence not entered in the registers maintained by the Police
stations. In fact, Uresh Chandra stated in his.evidence
that in February 1971, twenty four election nectingsa were
held within the jurisdiction of his police station on behalf
of various parties and yet the list Ex. PWG®6/5 shows only
ei ghteen public neetings. The absence of nmention of a
public neeting in the lists Ex. PW®6/5 PW7/1 and PW 8/3
cannot, therefore, be a ground for disbelieving the testi-
nony of an independent and disinterested witness like a C D
of ficer. Moreover, it is difficult to appreciate how the
oral testinmony of a wtness can be contradicted by a
negative i'nference to be drawn fromthe absence of an entry
in the register or |list mmintained by another witness, when
that other witness has not stated in his evidence that his
regi ster or list was exhaustive and no other public neetings
were held It may al so be noted that no question was put to
any of the police station officers on behalf of the first
respondent suggesting that the lists Exs. PW®615, PW 7/1
and PW8/3 were exhaustive and no public neetings other than
those shown in these lists were hold within-the respective
jurisdictions of their police stations. The absence of men-
tion of a particular public neeting in the lists EXxs. PW
615, PW7/1 and PW8/3 cannot, therefore, be relied upon as
a circunstance for disbelieving the testinony of the CD
officers in regard to the holding of such public  neeting.
The learned Trial Judge also relied very nmuch on the
evidence of the first respondent and his witnesses | denying
the holding of the public neetings deposed to by the CID
of ficers but such denial by partisan and i nterested
wi tnesses can have no neaning in the face of /positive
evidence of the CID officers supported by the chart
furnished by the Inspector CGeneral of Police and no wei ght
can attach to it. As observed by this Court-in Rahim Khan
v. Khurshid Ahned (1):

(1) C A 816 of 1973, dec. on August 8, 1974
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"Negative evidence is ordinarily no good to disprove the
factum of meetings."

Turning to the oral evidence of the CID officers, the first
CID officer to whomwe nust refer in this connection is
Uresh Chander (PW39). This witness stated that he covered
sever al el ection neeti ngs in Sadar Parl|ianentary
constituency during the GCeneral Elections of 1971 and
anmongst others, he attended the public neetings “at Chowk
Chhe Tooti, CGhanta Gnhar, Tel Mandi, Amarpuri Col ony, | Chowk
Azad Market and near Inperial C nema. He could not give the
dates of these public nmeetings fromnenory, but it is clear
fromthe chart furnished by the Inspector General of Police
to the petitioner that these six public neetings were held
on 24th February, 16th February,’ 1971, 19th February, 1971
25t h February, 1971, 26th February, 1971 and 22nd February,
1971. CQut of these six public neetings, three, namely, one
at Chowk Chhe Tooti on 24th February, 1971, the other at
Ghanta Ghar on 16th February, 1971 and the third at Te
Mandi on 19th February, 1971 were anbngst the twenty three
public neetings admtted by the first respondent. So far as
the public nmeeting near Inperial Cnema on 22nd February,
1971 is concerned, that was al so, according to the first




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 26 of 55
respondent included in the admtted twenty three public
neetings. The contention of the first respondent was that

this public neeting was the same as the one at Chuna Mand
on 22nd February, 1971 admitted by him and was not an
addi ti onal neeting. This contention appears to be well
founded. It is clear fromthe report of perm ssions Ex. PW
7/3 that Inperial Cinema is in Chuna Mandi and in fact a
perm ssion was granted under Ex. PW?7/3 for holding a
public neeting in Chuna Mandi in front of inperial C nema on
17th February, 1971, though it was subsequently cancelled as
appearing fromthe list Ex. PW7/1. The first respondent
also stated in his evidence that there was a neeting in
Chuna Mandi in front of Inperial C nena on 22nd February,
1971. The public neeting near inperial Cinema on 22nd
February, 1971 deposedto by Unesh Chandra was, therefore,
the sanme as the public neeting at Chuna Mandi admitted by
the first respondent. ~That leaves for consideration two
public ~neetings, one-at Amarpuri. Colony on 25th February,
1971 and the otherat Chowk Azad Market on 26th February,
1971. Both these public neetings were disputed by the first
respondent. But the evidence given by Uresh Chandra (PW 39)
supported by the relevant entries in the chart shows beyond
doubt that these two public neetings were hold by the first
respondent. There was hardly any cross-exam nation of Uresh
Chandra (PW39) on this point. No suggestion was nade to
him that he was an interested w tness and i ndeed such a
suggestion could not be made as he was a CID officer. It
was not even put to himthat these two public neetings did
not take place as deposed to by him The only question put
to this witness was as to how he renmenbered the places of
the public neetings’ deposed to by himand his frank answer
was that the places of these public nmeetings were stated by
himfrommenory. There is no reason why this w tness shoul d
be disbelieved nmerely because he gave the places of the

public neetings attended by himfromnmenory. In fact, as
poi nted out above, the
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chart furnished by the Inspector General of Police clearly
supports his oral evidence. The learned Trial Judge
rejected the evidence of this witness on two grounds. One

ground was that this witness did not state that the public
neetings deposed to by himwere Congress neetings of the
first respondent. This ground is fallacious, in that it
over| ooks- the positive evidence given by this witness that
the first and fifth respondents spoke at these public
neetings, though of course; he could not say whether both of
them spoke in all the public meetings or in.only some of
them Moreover, the chart furnished by the |Inspector
General of Police shows the nanes of the speakers at ~ these
public neetings and it is evident from these nanmes that
those publicneetings were "Congress neetings of respondent
No. I". The other ground relied on by the learned Tria
Judge was that the claimof the petitioner in regard to the
public neetings at Amarpuri col onyand Chowk Azad Market —was
belied by the list Ex. PWG®6/5 in which, according to the
| earned Trial Judge, the public neetings at these two pl aces
were stated to be of political parties ’'other’ than the
Congress or the Jan Sangh. This ground is also wuntenable
and for two reasons. 1In the first place, the list Ex. PW
6/5 does not refer to any public neeting at Amarpuri Col ony
on 25th February, 1971 or Chowk Azad Market on 26th
February, 1971 under the heading 'O hers’, and none of these
two public neetings deposed to by Unesh Chandra (PW 39)
finds a place inlist Ex. PW®6/5. Secondly, as already
poi nted out above, the heading 'OQhers’ does not indicate
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that a public neeting under that heading was a neeting of
arty individual or political party other than the Congress
or the Jan Sangh. W nust, therefore, hold, on the strength
of the evidence of Uresh Chandra (PW39), supported by the
chart furnished by the Inspector General of Police, that in
addition to the twenty three public neetings admtted by the
first respondent, two further public neetings were held in
connection with the election of the first respondent, nanely
one at Amarpuri Col ony on 25th February, 1971 and the other
at Chowk Azad Market on 26th February, 1971

The next w tness whose evidence we must consider is Ranbir
Singh. (PW49), who was at the material time a Sub-Inspector
in CID Special Branch. He has stated that he covered three
or four election neetings of the first respondent, and
though he could not renenber the sequence, he asserted that

these election neetings were at Chowk Chhe Tooti, d ock
Tower, Chowk Tatoo Shah Bagichi and Pahari Dhiraj. He
further said that the first respondent spoke at all these-

public neetings and the fifth respondent al so spoke at one
or two of them He also gave the nanes of sone of the other
speakers —at these four public nmeetings. These four public
neetings also find a place in the chart furnished by the
I nspect or Ceneral of Police and according to that chart, the
public neeting at Chowk Chhe Tooti was held on 12th
February, 1971, the “public nmeeting at Chowk Tatoo Shah
Bagi chi was held on 15th February, 1971, the public neeting
at Cock Tower was held on 2nd March, 1971 and the public
neeting at Pahari Dhiraj was held on27th February, 1971
The second and the third of these publise neetings were
included in the twenty three public neetings admtted yb
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the first respondent and the di spute was only as regards the
first public nmeeting at Chowk Chhe Tooti on 12th February,
1971 and the fourth public neeting-at Pahari Dhiraj on 27th
February, 1971. W will first-consider the position in
regard to the public meeting at ~Pahari Dhiraj on 27th
February, 1971. The learned  Trial Judge rejected the
evidence of Ranbir Singh (PW49) in regard to thi's public
neeting on the ground that the list Ex. PW®615 showed this
public neeting as " a neeting of political —parties other
than the Congress and the Jan Sangh" and the first
respondent had in his evidence denied that any such public
neeting was held by him W do not think that the Iearned
Trial Judge was justified in taking this view In the first
place, if we look at the list Ex. PW615 it shows a public
neeting at Pahari Dhiraj on 27th February, 1971 wunder the
heading 'O hers’. "We have al ready pointed out that the
heading ' Qhers’ does not nean anything nore (than other
neetings and nerely because a particular public neeting
finds a place under that heading, it does not nean that it
was not a neeting of the Congress. The list Ex. PW 615
does not, therefore, in any way contradict the evidence of
Ranbir Singh (PW49) on this point. Secondly, the evidence
of Ranbir Singh (PW49) is supported by the entry at seria
No. 18 in the chart furnished by the Inspector General  of
Pol i ce which shows that a public neeting was held in support
of the first respondent at Pahari Dhiraj on 27th February,
1971 at which, anobngst others, respondents Nos. 1 and 5
were the speakers. Thirdly, there is no reason why an-
i ndependent witness like Ranbir Singh (PW 49), who has
absolutely no interest in the result of the litigation one
way or the other should be disbelieved. It is true that the
pl aces of the four public neetings deposed to by him were

mentioned in the summons served upon himand it was for that

reason that he could give the names of these places in
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his evidence, but that does not detract fromthe value of
his evidence, because unless these places nmentioned in the
sunmons were correct, he would not have subscribed to them
in his evidence. He would have said "'1 do not renenber".
But he gave evidence in regard to these public neetings
because he renenbered though his nmenory was prodded by what
was stated in the summpbns. He even gave the names of sone
of the speakers and deposed broadly to the arrangenents made
at these public neetings. Not even a suggestion was nmade to
himthat the public neeting at Phari Dhiraj was a neeting of
some other political party or individual. It may also be
noted that apart from Ranbir Singh (PW49), Kundanlal (PW
27) and Chunnilal (PW32) also deposed to the public neeting
at Pahari Dhiraj and there is no reason why their evidence
shoul d not be accepted, particularly when Kundanlal (PW 27)
was an i ndependent w-tness w thout any political affiliation
and Chunni lal (PW32) was also a person bel onging neither
to the Congress nor to the Jan Sangh. W, therefore, hold
that a public neeting at Pahari Dhiraj was held in
connection with the election of the first respondent on 27th
February, 1971.

So far as the public neeting at Chowk Chhe Tooti on 12th
February, 1971 is concerned, it is clearly established by
the evidence Ranbir Singh (PW49) supported by the entry at
serial No. 1 in/'thechart furnished by the Inspector
CGeneral of Police. It may be noted
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that Ranbir Singh (PW49) stated in his evidence that the
speakers, at the public neeting at Chowk Chhe Tooti were the
first respondent, fifth respondent, Shiv Charan Gupta and
two or three others. This statenent tallies conpletely with
the nanmes of the speakers given in the chart~ furnished by
the I nspector General of Police against the entry at  Seria
No. 1. We do not see any reason why the evidence of Ranbir
Singh (PW49), who is a whol Iy independent witness should be
rejected and the denial of the first respondent; who is a
party to the Ilitigation or “his supporters should be
preferred. It is true that there is no nention of this
public neeting at Chowk Chhe Tooti in the list Ex. PW 7/1,
but as pointed out above, the absence of nmention of this
public neeting in the list Ex. PW7/1 cannot be a ground
for disbelieving the testinony of an independent and
disinterested wtness |ike Ranbir Singh (PW49). W nust,
consequently, hold that a public neeting of the first
respondent was held at Chowk Chhe Tooti on- 12th February,
1971.

W then go on to consider the evidence of Daulatt Ram (PW
42), who was also at the material time Sub-Inspector in._ the
CID Special Branch. He said in his evidence that he covered
two el ection neetings of the first respondent, one at / Chowk
Bara Tooti and the other at Hathi khana, Bahadurgarh Road.
The chart furnished by the Inspector General of Police shows
that the public neeting at Chowk Bara Tooti was held on 20th
February, 1971, while the public neeting at Hathikhanna,
Bahadurgarh Road was held on 26th February, 1971. So far as
the public neeting at Chowk Bara Tooti on 20th February,
1971 is concerned, it was admtted by the first respondent,
but the public neeting at Bahadurgarh Read on 26th February,
1971 was disputed and the first respondent denied that any
such public nmeeting was held by him The evidence of Daul at
Ram (PW42) in regard to this public nmeeting 1is, however.
very clear and there is no reason why it should not be
accepted, nmerely because he has deposed to this public
nmeeting fromnenory. |In fact the nenory of this witness was
severely tested in cross-exam nation by the first respondent
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but he stood the test firmy and was unshaken. There is
not hing suggested as to why the testinmony of this wtness
should be rejected. This witness not only deposed to the
holding of the public nmeeting at Bahadurgarh Road but
actually gave the nanmes of the speakers at this public
neeting, namely, the first respondent, the fifth respondent,
Mr Mishtaq Ahned and Sardar Wazir Singh. These nanes tally
conpletely with the nanes of the speakers given in the chart
furnished by the Inspector General of Police. W also find
that the list Ex. 6/5 shows that a public neeting at
Bahadurgarh was held on 26th February, 1971. It is
undoubt edl y nmenti oned under the heading 'others’ but, as we
have al ready expl ai ned, this does not nmean that it could not
be a neeting of the Congress. It is significant to note
that not even a suggestion was made to this witness that the
public neeting at Bahadurgarh was a neeting of sone other
political party or individual. Such a suggestion would
obvi ously have ~been futile, because the evidence of this
wi tness was that the only neetings he covered were those of
the Congress and the Jan Sangh and this public neeting
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political party or individual .. W are, therefore, satisfied
beyond doubt that ~ a public nmeeting at Hat hi khana,
Bahadurgarh Road was held on 26th TFebruary, 1971 in
connection with the el ection of the first respondent.

The next witness in this group is Sukhbirt Singh (PW46) who
was at the material tine a Head Constable in CID Specia
Branch. He said in his evidence that he covered one neeting
of the first respondent in Sadar Parlianentary constituency
and that was a neeting at Chhoti Masjid, Bara H ndu Rao on
26t h February, 1971. The speakers at this neeti ng,
according to him were O P. Jain, Mr _Mshtaqg Ahnad,
Narendra Kumar and Dada Ataf-ur-Rahman. This evidence
clearly establishes the holding of this public neeting by
the first respondent and there is no reason why it should
not be accepted, particularly whenwe find that it has not
been challenged at all in cross-exam nation by the first
respondent. It is no doubt true that Subhash Arya (Rl W 35),
stated in his evidence that a public neeting was schedul ed
to be held at Bara Hi ndu Rao on 26th February, 1971, but it
was cancel | ed because he could not arrange for any speakers
at this public neeting. But we fail to see how this
statenment of Subhash Arya (RIW35), who was adnittedly a
partisan witness, could be preferred to the testinony  of
Sukhbir Singh (PW 46) who was wholly ~independent and
disinterested, having no interest in the result of the
"litigation. It may al so be noted that an application Ex.
PW 611 for permission to hold this public nmeeting was . made
by Dr. Roshan Lal on 26th February, 1971, that is, on the
sanme day on which this public neeting was to be held and it
is difficult to believe that such application ,could have
been nade by Dr. Roshan Lal in the norning of 26th February,
1971 wi thout naking the necessary arrangenents for speakers
at this public neeting which was to be held the sane
evening, The |l earned Trial Judge rejected the evidence of
Sukhbir Singh (PW46) in regard to this public neeting on
the ground that this public neeting was shown in the |ist
Ex. PW 6/5 as a neeting organised by other politica
parties and not by the Congress. But this ground is, wth
the greatest respect to the learned Trial Judge, wholly m s-
conceived because we do not find any reference to this
public neeting in the list Ex. 6/5 even under the heading
"OQthers’. Not only is the evidence of this Wi t ness
uncontradi cted by any docunmentary evidence but it actually
finds support fromthe entry at Serial No. 16 in the chart
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furnished by the Inspector General of Police where it is
shown as a neeting held in support of the first respondent.
The names of the speakers given by this witness also tally
with the nanes set out against the entry at Serial No. 16 in
the chart furnished by the Inspector General of Police. We
must, therefore, accept the case of the petitioner that a
public neeting at Chhoti Masjid; Bara Hi ndu Rao was held by
the first respondent on 26th February, 1971
That takes us to the evidence of Shyam Singh (PW 45), who
Was at the material time posted in the CID Special Branch
He said in his evidence that he covered two public neetings
of the first respondent, one at Chowk Nabi Karim on 26th
February, 1971 and the
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ot her at Chowk Neemwala in Nabi Karimon 2nd March,’ 1971
The second public neeting at Chowk Neemwal a on 2nd March
1971 was included in the twenty three public neetings
admtted by the first respondent, but the first public
neeting at Chowk Nabi Karimheld on 26th February, 1971 was
di sputed by himand the case of the first respondent was
that no such public nmeeting was helld. W do not see any
reason why the evidence of Shyam Singh (PW45) in regard to
the public neeting at Chowk Nabi Karimon 26th February,
1971 should not be accepted. If we ook at the cross-
exam nation of this witness by the first respondent, we do
not find any challenge at all to the statement of this
witness in regard to the holding of 'this public nmeeting.
Moreover, the evidence of this witness is supported by the
statement of Chunni. Lal (PW32) in cross-examnation that
the Congress held a public neeting inter alia at Nabi Karim
Chowk. But nore than this support fromthe oral evidence of
Chunni  Lal (PW32) is the corroboration to be found in the
chart furnished by the Inspector General of Police. The
entry at Serial No. 14 in this chart clearly supplies
authenticity and veracity to the evidence of Shyam Singh (PW
45) that this public neeting did take place as clained by
the petitioner. The nanes of ‘the speakers given 'by this
witness in his oral evidence find a place anpbngst the
speakers nentioned in this chart. There can, therefore, be
no doubt despite the denial of the first respondent, that a
public neeting at the Chowk near the Police Post, Nabi Karim
was held by the first respondent on 26th February, 1971
The petitioner also clainmed that two other public neetings
were held by the first respondent in connection wth his
el ection, one at Chowk Singhara on 18th February, 1971 and
the other at Tonga Stand, Pahar Gunj on 2nd March, 1971
These two public nmeetings are shown as having been held in
support of the first respondent in the entries at Seria
Nos. 4 and 21 in the chart furnished by the Inspector
CGeneral of Police. The CID officer who, according to this
Chart, covered these two public neetings was Uresh- Chandra
(PW 39) but since Unesh Chandra (PW39) was precluded fromrefer
ring to the reports made by hi m cont emporaneously for
the purpose of refreshing his nmenory and required to  give
evidence only on the basis of what he recalled, he omtted
these two public neetings in the evidence given by him
There was also no other evidence in support of these two
public neetings. The case of the petitioner, therefore,
rested only on the entries at Serial Nos. 4 and 21 in the
chart supplied by the Inspector General of Police. But as
poi nted out above, this chart is definitely weak piece of
evidence and it would not be correct torely wupon it as
substantive evidence for the purpose of holding, on the
strength of its evidentiary value alone w thout anything
nore, that these two public neetings, nanely one at Chowk
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Singhara on 18th February, 1971 and the other at Tonga
Stand, Pahar Gunj on 2nd March, 1971 were held in support

of the election of the first respondent.

Then there were three other public nmeetings clainmed by the
petitioner to havebeen held by the first respondent,
nanel y one at
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Katra Karimon 17th February, 1971, the other at Chuna Mand
near |nperial C nema on 17th February, 1971 and the third at
Tel Mandi on 19th February, 1971. There is no evidence at
all to show that these three public neetings were held. The
only piece of evidence on which the petitioner could place
reliance was the copy of the report Ex. PW7/3 which showed
the perm ssions granted by the Sub-Divisional Magistrate to
the Congress to hold certain public nmeetings which included
inter alia these three public neetings. But fromthe nmere
factual of permssion, wthout any further evidence, we
cannot ~come to the conclusion that these three public
neetings ‘were heldin connection with the election of the
first respondent. The sane position obtains in regard to
three other public neetings claimed by the petitioner
nanely, one at 'K Block, Andha Mughal on 18th February,
1971, the other at Mlka GQurj on 22nd February, 1971 and the
third at Ghanta Ghar on 3rd March, 1971. There is no
evi dence in support of these three public neetings. Wat we
have are only the applications for permission to hold these
three public nmeetings and they are clearly insufficient to
establish that these three public neetings were held. In
fact, the public neeting at Ghanta CGhar on 3rd March, 1971
could never have been held because of the “ban ~on public
neetings within forty eight hours before the date of
pol I i ng.

W then proceed to consider the public neeting  which
according to the petitioner, was held in Gul abi Bagh. The
only evidence in support of this public neeting is a
reference to it in the bill of Agarwal Tent House, Ex. R-
26. But, as we shall presently show, this bill of = Agarwa
Tent House cannot be regarded as genuine and it would not,
therefore, be correct to base any finding on a statenent
contained in it. in the absence of any Positive evidence on
behal f of the petitioner in support of this public neeting,
the denial of the first respondent nust be —accepted. e,
therefore, reject the case of the petitioner that a “public
neeting was hold by the first respondent at Gul abi Bagh

That takes us to the public neeting at Pulbangash on~ 26th
February, 1971. Ex. PW®6/1 is the application nade by Dr.
Roshan Lal for permission to hold a public nmeeting at Chowk
Pul Bangash on 26th February, 1971 and, in the | absence of
any evidence to the contrary, we nust presune that the
perm ssion applied for was granted. The |ist Ex. PW 615
shows that a public nmeeting was held at Pul Bangash -on 26th
February, 1971. The reference to this public neeting is
under the heading 'Qthers’, but, as we have alr eady
di scussed this circunmstance does not mlitate against  this
public neeting being a neeting of the Congress Then there is
the positive evidence of |nder Mhan Bharadwaj (PW30) that
there was a public neeting of the,, first respondent at Pul
Bangash on 26th February, 1971 and when he was passing
al ong, he saw pamphlets, [|ike annexure A bei ng
distributed at this public nmeeting. It appears that the
statement of this witness in regard to the factum of this
public neeting was not challenged in cross-examnmination on
behal f
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of the first respondent. The only challenge was to the
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accuracy of what he saw at this public neeting. VWhen we
turn to the evidence |l ed on behalf of the first respondent
inregard to this public neeting, we find a very interesting
feature which is eloquent of the truth. Om Prakash Makkan
(RIW 1) admitted in his cross-examnation on 4th February,
1972 that he went to another neeting of the first respondent
and the place whore this neeting was hold was Pul Bangash.
But his cross-exam nation was not conpleted on 4th February,
1972. It was continued on 7th February, 1972 and in the
course of the further cross-exam nation on that day, he
sei zed the opportunity to go back on his previous adm ssion
and tried to explain it away by saying: "I did not see any
neeting at Pul Bangash. | had gone there to see Tirlochan
Singh. Wen | went there | saw 20 or 25 peopl e com ng back

| asked them whether Tirlochan Singh was there and was
informed that Tirlochan Singh was not there. Amongst  the
peopl e returning was ny brother-in-law Dina Nath and he told
me that there had been a neeting in some house". This was a
crude '‘and clunsy attenpt to explain away an adm ssion
unwi ttingly made and it cannot deceive us. The adm ssion of
the w tness stands uninpaired and there can be no doubt that
it represents the truth. Wwen Subhash Arya (RIW 35) was
cross-examned in regard to this public nmeeting, he adnmitted
that this public neeting was scheduled to be hold at Chowk
Pul Bangash on 26th February, 1971, but it could not be hold
because he was not able to arrange for any speakers. Thi s
statenment of Subhash Arya (RIWB5) clearly inplies that the
permi ssion for holding this public nmeeting was obtained, but
the reason for not holding it was different. W, however,
find it difficult to believe that this public meeting could

not be held on account of want of speakers. It is a nost
unconvi nci ng expl anati on given by Subhash Arya (RIW35) for
the purpose of explaining away this  public neeting. In

fact, the list Ex. PW®6/5 clearly shows that a public
neeting was held at Pul Bangash on 26th February, 1971, W
are, therefore, satisfied fromevidence on record that this
public neeting was held in connection with the election of
the first respondent.

The claimof the petitioner in regard to the public neeting
said to have been hold by the first respondent at Sadar Nal a

Road on 15th February’ 1971 is, however, not well~ founded.
There is no evidence at all to show that this public neeting
was hel d. The only piece of evidence on Wich t he

petitioner could rely was the intimtion Ex. PW®6/2 gives.
by the Superintendent of Police, North District, Delhi to
the Deputy Inspector GCeneral of Police, Delhi that the
Congress had decided to hold a public neeting at Sadar Nala
Road on 15th February, 1971 and assistance should be
provided to the local police in maintaining Law and order
But from this piece of evidence alone, wthout ~anything
nore, it cannot be concluded that the public- neeting
referred to in this intimation was in fact hold. Subhash
Arya (RIW35) stated in his evidence that a public neeting
was undoubtedly scheduled to be hold at Sadar Nal a Road  on
15th February, 1971, but it had to be cancell ed because  no
arrangenent could be nmde in regard to speakers. Thi s
statenent of Subhash Arya (RIW35) stands
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uncontroverted by any positive evidence on behalf of the
petitioner in regard to the holding of this public neeting,
unlike the case in regard to the public neeting at Pu
Bangash on 26th February, 1971. We, therefore, reject the
claim of the petitioner that any such public neeting was
hol d at Sadar Nal a Road on 15th February, 1971
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We have discussed the evidence in regard to the nunber of
public neetings held in connection with the election of the
first respondent in great detail because we are taking a
view different fromthe one taken by the learned Trial Judge
and, in all fairness to the learned Trial Judge as well as
to the first respondent, we think it necessary that we
should articulate our reasons fully. The above discussion
shows that in addition to the twenty three public neetings
adnmtted by the first respondent, nine further public
neetings were held at the following places and on the
foll owi ng dates, nanely

1. Amar Puri Col ony on 26-2-1971
2. Chowk Azad Market on 26-2-1971
3. Chhoti Masjid, Bara H ndu Rao 26-2-1971
4, Pahari Dhiraj on 27-2-1971
5. Chhe Tooti -on 12-2-1971
6. Hathi Khana, Bahadurgarh Road on 26-2-1971
7. Near Police Post, Nabi Karim on 26-2-1971
8. /Mul tani Dhanda on. 22-2-1971
9. ' Pul Bangash on 26-2-1971

The first respondent owned the responsibility for expenses
in respect of the twenty three public neetings admitted by
himand the only question could be in regard to the expenses
of the additional nine neetings above-nentioned. It was not
the case of the first respondent that any public neetings
were hold in connection with his election which were
financed by the Congress or any otherindividual. The first
respondent in fact adnmitted in his cross-exanm nation that he
"bore the expenses of all the election nmeetings in ny
consti tuency". There can, therefore, be no'scope for the
argunent that the expenses of any of these nine public
neetings were net by any Organisation or individual other
than the first respondent. |In any event, even if the
expenses of some out of these nine public neetings were
incurred by the District Pradesh Congress Committee or any
other branch of the Congress organisation or any other
friend or supporter, such expenses nust be held to be
authorised by the first respondent, be. cause the /first
respondent know ngly took advantage of such public neetings
by participating in themand consented to or at any rate,
acqui esced in such expenses and, in any view of the nmatter,
failed to disavow them The question which we nust,
therefore, proceed to consider is as to what were the
expenses incurred or authorised by the first respondent ~in
connection wth these twenty three plus nine public
nmeetings.

Now, the first respondent disclosed in his return of

expenses only three anbunts, nanely, Rs. 180/-, paid to
Tandon Tent and
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Furniture House, Rs. 180/- paid to Saini Electric Wrks and
Rs. 440/- paid to Agarwal Tent House, and his case was that
these were the only three ampunts spent by himin connection
with his public neetings which were twenty three in nunber.
Since we have held that nine nore public neetings were held
in addition to the twenty three-admitted by the first
respondent, it must follow that the first respondent
suppressed the expenditure incurred or authorised by him on
these nine further public nmeetings. What should be the
approach of the Court when the Court finds that certain
itens of expenses are suppressed by a candidate is a nmatter
whi ch we shall presently discuss. But before we do that, we
must exam ne the question whether the expenditure shown by
the first respondent in connection with twenty three public
meetings admitted by him is genuine. Did the first
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respondent spend only three ambunts of Rs. 180/-, Rs. 180/-
and Rs. 440/- in connection with these public neetings or
these anounts represent a very nuch |ower figure than what
was actually spent by the first respondent. The expenditure
of these amounts was sought to be supported by the bill of
Tandon Tent & Furniture House, the receipt of Saini Electric
Wrks and the bill of Agarwal Tent House. The case of the
first respondent was that furnishings in connection wth
twel ve public neetings were supplied by Tandon Tent & Fur-
niture House and el ectric equipnent by Saini Electric Wrks
and furnishings and electric equipnent in connection wth
the remaining eleven public neetings were supplied by
Agarwal Tent House. However, strangely enough, when the
first respondent was asked in cross-exanm nation, he could
not say as to which were the public neetings to which Tandon
Tent & Furniture House and Saini Electric Wrks supplied
furnishings and el ectri c equi prent and which were the public
nmeetings to which furnishings and electric equipment were
supplied by Agarwal Tent House.” If in fact, furnishings and
el ectric ‘equi prent were supplied by Tandon Tent & Furniture
House, Saini Electric Wrks and Agarwal Tent House and the
arrangenents with these three firnms had been nmade personally
by the first respondent, as clained by himin his evidence,
it is difficult to understand why the first respondent could
not specify the public nmeetings catered by Tandon Tent &
Furniture House and Saini Electric Wrks and the public
neetings catered by Agarwal Tent House.. Surely, the first
respondent nmust have naintai ned sone records  to show to
which public neetings furnishings and electric equipnent
were supplied by these three firns; otherw se, how could he
have checked whether the bills submtted by these three
firnme were correct. The inability to produce the records
and to particularise the specific public neetings catered by
these three firns is a factor which throws considerable
doubt on the genuineness of ~“the story of the first
respondent that furnishings and electric equipnment were
supplied by these three firns. It is also rather strange
that the first respondent could not give particulars of the
furnishings and electric equipnent  actually supplied by
these three firnmns.

It may also be noted that the bill of Tandon Tent &
Furniture House was sought to be proved by the first
respondent by exam ni ng Bhagmal Tandon (RIW14), the sole
proprietor of that firmas a
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witness. But so far as the receipt of Saini Electric Wrks
and the bill of Agarwal Tent House were concerned, the first

respondent did not call any representatives of these two
firnme to give evidence and prove the contents of  these
docunents. Since the correctness and genui neness of /these
documents was chal | enged on behal f of the petitioner, the.
first respondent ought to have summoned the representatives
of these two firnms and led their evidence for the purpose of
establishing that in fact they supplied furnishings and
electric equipnent and charged no nore than the anobunts
shown in these docunments. The first respondent, however,
did not choose to do so and preferred to rest his case
marely on his oral testinmony which was so vague and evasive
as not to give even the particulars of the specific public
nmeetings at which furnishings and electric equipment were
supplied by the different firns. It nmay al so be pointed out
that so far as Saini Electric Works is concerned, not even
the bill of this firmwas attenpted to be produced by the
first respondent. The receipt of this firm which was
produced fromthe records of the Chief Electoral Oficer-
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nerely showed a sumof Rs. 180/- as having been received
from the first respondent "on account of |oudspeaker and
light arrangenents for the period from 20th February, 1971
to 2nd March,1971". It did not show where"l oudspeaker and
[ight arrangements” were supplied, what was the nunber of
public neetings at which the supply was nade, how many
| oudspeakers were supplied and what was the nature and
extent of the lighting arrangements nade at each public

neeti ng. The rate at which "l oudspeaker and Iight
arrangenents" were supplied was al so not mentioned in the
receipt. The receipt also did not refer to supply of

m crophones and, therefore, presumably, m crophones were not
supplied by Saini Electric Wrks and the amount of Rs. 180/ -
did not cover arty charges oil. that account.

The evidence of Subhash Arya (RIW35) al so exposes the in-
firmties in the case of the first respondent on this point.
Subhash Arya (RIW35) in his evidence made a distinction
bet ween  big public neetings and small public neetings and

stated that "for big public nmeetings respondent No. | had
instructed “himto place an order with Tandon Tent House to
supply furniture etc. other than electricity. Electricity
material was supplied by Saini Electrical Wrks. For
smaller public neetings the furniture etc. used to be
supplied by Agarwal Tent House". These were, according to

this wtness, twelve big public neetings and eight out of
these big public neetings, were held at" Clock Tower, Bara
Tooti, Chowk Neemwal a, Tel Mandi, Chhe Tooti, Chuna Mandi
Kasabpura and Deputy Gunj, and the he remaining four, in
Pahar Gunj. It is clear fromthe particulars of the twenty
three public neetings adnmtted by the first respondent that
out of the aforesaid eight big public nmeetings referred to
by this wtness, three were held prior to 20th February,
1971, one at O ock Tower on 16th February, 1971, the other
at Tel Mndi on 19th February, 1971 and the third at
Kasabpura on 18th February, 1971. Now, if furnishings at
bi g public meetings were supplied by Tandon Tent & Furniture
House, as clained by Subhash Arya (RIW35), it nust follow
that furnishings at these three big public neetings held at
d ock
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al so have been supplied by Tandon Tent & Furniture House.
But the bill of Tandon Tent & Furniture House shows that

furnishings were supplied only at "12 public neetings hold
in the nmonth 20/2/71 to 2/3/71" and no furnishings were
supplied at any public meetings hold prior to 20th February,

1971. If that be so, Tandon Tent & Furniture House could
not possibly have supplied furnishings at the three big
public nmeetings hold at C ock Tower, Tel Mandi ‘and Kasabpura
prior to 20th February, 1971. This casts grave doubt on the
case of the first respondent that furnishings were supplied
by Tandon Tent & Furniture House at twelve public  neetings
held by the first respondent and irresistibly leads to the
conclusion that the. bill of Tandon Tent & Furniture House
is, to say the least, highly suspicious. The case of the
first respondent in regard to furnishings and electrica

equi prent supplied by Agarwal Tent House, also suffers from
the same infirmty. Agarwal Tent House, according to
Subhash Arya (RIW35), supplied furnishings and electrica

equi prent at smaller public neetings. The public neeting at
P Bl ock, Andha Mughal on 1st March, 1971 was admittedly a
small  public neeting and, therefore, if the case of the
first respondent were true, furnishings and electrica

equi prent at this public neetings should have been supplied
by Agarwal Tent House. But the bill of Agarwal Tent House
showed that furnishings and electrical equipnent wer e
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supplied by that firmonly at el even public neetings held in
the nonth of February, 1971. It is, therefore, obvious

that, according to this bill, furnishings and electric

equi prent coul d not have been supplied by Agarwal Tent House
at this public neeting held on 1st March, 1971. The bill of

Agarwal Tent House thus does not fit in with the evidence
and it is difficult to accept it as genuine. The only way
in which the first respondent tried to get out of this

rat her difficult situation was by saying that t he
distinction made by Subhash Arya (RIW 35) between big
nmeetings and small neetings was a distinction wthout a
di fference made under sone m sapprehension and this

expl anati on appealed to the | earned Trial Judge.

But it is difficult to see how one could explain away this

distinction in such a casual manner, when Subhash Arya (RIW
35) put forward this distinction deliberately and advisedly

as part of the case of the first respondent and there was

nothing  in his evidence to suggest that it was nade under

any m sappr ehensi on.

Then, again,~ it may be noted that,the bill of Agarwal Tent

House referred to two public neetings one at Gul abi Bagh and

the other at Sadar Bazar and charged for furnishings and

electric equipnent said to have been supplied at these two
public nmeetings. The first respondent, however, denied that

any public neeting/'was held by himat Sadar Bazar and in the
absence of any positive evidence to the contrary, we nust

accept this denial as correct. So far as the public neeting

all eged to have been held at Culabi Bagh is concerned, the
first respondent at one place inhis evidence disclained any

know edge as to where G@Gulabi~ Bagh was situate, but

subsequently, in the courseof his cross-examnation, he
unwittingly blurted out that Gul abi Bagh was
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at a distance of two or two and a half-mles fromthe shop
of Agarwal Tend House, which nmeans that he know where Cul abi
Bagh was. Now, according to the list of twenty three public
neetings given by the first respondent, there was no public
neeting at Qulabi Bagh and yet the bill of Agarwal Tent
House referred to a public neeting at Gulabi Bagh. The
first respondent was, therefore, constrained to put forward
a rather ingenious explanation in the course of  arguments
that @ul abi Bagh was in the area known as Andha Miughal ~ and
the reference in the bill of Agarwal Tent House was,
therefore, to the public neeting i n Andha Mughal. But this
explanation is palpably incorrect, because the only two
public neetings out of those admitted by the first ~respon-
dent which took place in Andha Mughal were at P Bl ock

Andha Mughal and ’1C Bl ock, Andha Mughal, and Gul abi Bagh

Andha Mughal is clearly and indisputably a different  area
from 'P Block or 'K Block. Andha Mighal. There ' was,
therefore, no public neeting of the first respondent held at
@ul abi Bagh. The bill of Agarwal Tent House which refers to
the public nmeetings at Gul abi Bagh and Sadar Bazar cannot,
in the circunmstances, be |ooked upon as a docunent inspiring
confidence and no reliance can be placed upon it.

There are also certain other infirmties which stare us in
the face if we examine the matter a little nore closely.
The bill of Agarwal Tent House showed a lunmp sum of Rs.
100/ -for carnage charges and a lump sumof Rs. 40/- for
| abour charges in respect of furnishings and electrica

equi pment supplied at eleven public neetings held by the
first respondent. That would nmean that an aggregate sum of
Rs. 300/was charged by Agarwal Tent House to the first
respondent by way of hire for furnishings and electrica

equi prent and the rate of hire thus came to about Rs. 27/-
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per public neeting. So far as the bill of Tandon Tent &
Furniture House is concerned, it did not nmake any separate
mention of cartage or |abour <charges in respect of
furnishings supplied at twelve public nmeetings of the first
respondent. The explanation of the first respondent as well
as Bhagmal Tandon (RIW14), the sole proprietor of this
firm was that the rate of Rs. 15/- per public neeting

nmentioned in this bill was inclusive of cartage and | abour
charges and that is why these charges were not separately
shown as in the bill of Agarwal Tent House. obviously, sone

such explanation had to be given by the first respondent,
because no separate ampbunt in. respect of cartage and | abour
charges was shown by himin his return of expenses. But
that exposes conpl etely the dubious character of the bill of
Tandon Tent & Furniture House. The <cartage and | abour
charges, according to the bill of Agarwal Tent House, were
Rs. 13/- per public nmeeting. W wll assume in favour of
the first respondent that the cartage and | abour charges in
respect of furnishings supplied by Tandon Tent & Furniture
House and the electrical equipnent supplied by Sai ni
El ectrical Wrks were the sane, nanely, Rs. 13/- per public
nmeeting, even though the furnishings supplied by Tandon Tent
and Furniture House were in nmuch greater quantity than those
supplied by Agarwal  Tent House. But even on that mninma
footi ng, the aggregate charges by way of hire for
furni shings supplied by Tandon Tent & Furniture House and
el ectric equipnent supplied by Saini Electric Wrks would
come to Rs. 17/- per public meeting. Is it not strange

2 97

and al nost incradible that the hire charges for furnishings
and electrical equipnment supplied by Agarwal Tent House at
smal | public nmeetings should be Rs. 27/- per public  neeting
while the hire charges for furnishings supplied by ' Tandon
Tent & Furniture House arid el ectrical equipnment supplied by
Saini Electric Wrks at big public neetings should be only
Rs. 17/- per public nmeeting.  The furnishings supplied by
Tandon Tent & Furniture House,were adnittedly nmuch /nore in
gquantity then those supplied by Agarwal Tent House and,
therefore, the hire charges of Tandon Tent & Furniture House
and Saini Electric Wrks shoul d have been hi gher than those
of Agarwal Tent House. But strangely enough they were | ower
by about Rs. 10/- per public neeting. It would be straining
our credulity to the utnost to accept this fantastic theory.
W nmay also point out that it is rather strange that -the
first respondent should have entered into arrangenents  with
Tandon Tent & Furniture House and Agarwal - Tent House to
supply fixed items of furnishings, irrespective of the
nature or size of the public meeting. Wuld the nature. and
quantity of the itens of furnishings required at. a public
neeting not depend on the place or locality in which the
public neeting is to be hel d-whether the audi ence  expected
would be large or small ? This is of course riot a
ci rcunmstance on which we place rmuch reliance but it ' cannot
be said to be wholly w thout significance. Then again it
may be noted that the rate of about Rs. 27/per public
neeting by way of hire for furnishings and el ectric equip-
nment supplied by Agarwal Tent House as also the rate of Rs.
15/per public nmeeting for furnishings supplied by Tandon
Tent & Furniture House and the rate of Rs. 15/- per public
nmeeting for electrical equipnent supplied by Saini Electric
Works-both the latter rates being inclusive of |abour and
cartage charges-are absurdly | ow and can hardly be regarded
as genui ne. It was not the case of the first respondent
t hat the rates charged by these three firnms wer e
confessional rates. |In fact, Bhagnial Tandon (RIW14), who
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is the proprietor of Tandon Tent & Furniture House, stated
in his evidence that the rates charged by himfromthe first
respondent were the usual nmarket rates. |If we look at the
bills Exs. PWI15/1-A, PW15/1-B and PW 15/ 1-C produced by
Permod Kumar (PW15), it is clear that the narket rates
particularly for the supply of electrical equipment were
very nmuch hi gher than those shown to have been charged by
these three firms.

W may then exani ne the evidence of Bhagmal Tandon (R W 14),
who came as a witness on behalf of the first respondent. He
stated in his evidence that he did not receive any orders
from the first respondent to supply furnishings during the
el ection but it was Subhash Arya (RIW35) who placed orders
with him"to arrange for furniture for election neetings of
respondent No. 1". He deposed that the bill in respect of
furnishings supplied by himwas submtted by him to the
first respondent and hereceived paynent of the amount of
the bill  against the receipt Ex. R-8. He was severely
cross-exam ned on behal f of the petitioner and in his cross-
exam nation, he adnmitted
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that even during the previous elections he had worked for
the first respondent who had stood as a candi date on behalf
of the Congress. He stated that he maintained only a bil
book, a ledger and a cash book and he produced these books
of account in Court. The bill book contained the carbon
copies of the bills issued by the witness during the period
6th February, 1971 to 21st March, 197 1. The bill for the
furnishings supplied to the first respondent bore the nunber
8170 and a carbon copy of it found a place in the bill book
This bill was for Rs. 180 and-it was dated 4th March, 1971
There were carbon copies of bills Nos. 8167, 8168 and 8169
in the bill book which all bore the date 4th March, 1971
The aggregate amount of these four bills, nanmely, Bills Nos.
8167, 8168, 8169 and 8170, came to Rs. 189.75 and this
aggregate ampunt appeared to have been carried to the cash
book and entered on the credit side under the date 4th
March, 1971 at page 93 of the cash book. The particul ar
soft his entry in the cash book showed that the  amount of
Rs. 189 .75 was credited as representing cash received in
respect of bills Nos. 8167 to 8170. This anpbunt of R 189
-7 5 was then carried to the | edger at page 15 and «credited
in the account headed "Cash Hire in respect of Goods"  under
the date 4th March, 1971. Now if these entries in the cash
book and the | edger are genuine, they would go along way to
support the genuineness of the bill No. 8170 said to have
been subnmitted by Tandon Tent & Furniture House to the first
respondent. But, we do not think we can, with any degree of
confidence, place reliance on these entries. It is  well
known in bookkeeping that it is the cash book which is the
primary book and the Il edger is only a subsidiary book ' which
is always prepared fromthe cash book at periodic intervals.
We rust, therefore, first exam ne whether the entry of Rs.
189 .75 in the cash book can be regarded as genui ne. Thi s
entry in the cash book shows that the amount of Rs. 189 .75
was received in cash on 4th March, 1971 in respect of bills
Nos. 8167 to 8170. That would nean that the ampbunt of Rs.

180/- in respect of bill No. 8170 was received by Tandon
Tent & Furniture House fromthe first respondent in cash on
4th March, 1971. But, if we look at the original bill No.
8170, we find an endorsenment at the foot of that bil

showi ng that the amount of that bill, nanely, Rs. 180/-, was
paid to Tandon Tent & Furniture House on 7th April, 1971

That is also borne out by the receipt R-8 dated 7th April
1971 said to have been passed by Bhagmal Tandon (RIW14) on
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behal f of Tandon Tent & Furniture House in favour of the

first respondent. But, if the anount of the bill was paid

by the first respondent to Tandon Tent & Furniture House on

7th  April, 1971, it is difficult to see how it could be

shown in the cash book as having been received on 4th March

1971. In fact, if we |look at the cash book, it is apparent,

even to the naked eye, that the whole of it seems to have
been witten out in the same ink at one and the sane tinme.
We have in the course of our experience yet to cone across a
genui ne cash book witten with such neatness, uniformy wth
the same pen and in the same shade of ink over a hundred
pages. We cannot place any reliance on the entry of Rs.
189.75 wunder date 4th March, 1971 at page 93 of the cash
book and the corresponding entry at page 15 of the | edger
nust al so |i kew se be regarded as unreliable. it is no doubt
true that the bill book produced by Bhagnal Tandon (RIW 14)
cont ai ned a carbon-copy of bill-No. 8170 all eged
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first respondent. But we are not at all satisfied about the
genui neness- of this bill. W have already set out sone of
the reasons why we find it-difficult to accept this bill as
genui ne. We may add two or three nore reasons for taking
this view In the first place, if we |ook at the bill book,
it is evident that this is the only bill which has been nade
out in English. /'Therest of the bills are all in Urdu
Secondly, it is apparent fromthe receipt Ex. R-8-and this
Bhagmal Tandon (RIW 14) was forced to admit in cross-
exam nation-that the bill nunmber originally witten in that
recei pt was different ‘and it was struck off and in its place
bill No. 8170 was mentioned. ~That raises a certain anopunt
of suspicion as to the genuineness of bill No. 8170. Then
again it is rather strange that Bhagnmal Tandon (RIW 14)
should have no record in his possession to show which were
the public nmeetings at which furnishings were supplied by
his firm and what were the dates on which such public
meetings were held. It is also surprising that bill No.
8170 submitted by himto the first respondent should not
nention the dates and places of the public nmeetings at which
furni shings were supplied by his firm Bhagmal Tandon (RIW
14) could not even state fromnenory as to which were the
pl aces at which the public neetings catered by his firmwere
hol d. He said it his evidence quite unwittingly that he
used to receive chits or telephone calls "contai ni ng
requirenents for the election neetings of respondent No. 1".
But inmediately realising that he had slipped into a rather
i nconveni ent statement he corrected hinself by saying that
the <chits which were received me-rely indicated the places
where the material had to be supplied and it « had al ready
been agreed as to what he was supposed to supply at / each
public neeting. When asked to produce these chits, he
stated that they had not been retained by him “and were
destroyed as soon as the final account was made up ‘on 4th
March, 1971. It may be noted that the version of Om Prakash
Makkan (RIW1) in this connection was a little different.
He did not support the story of chits, but stated that "“our
vol unteers wused to go and specify the requirenent for each
neeting". Then Bhagnmal Tandon (RIW 14) was questioned
whet her any receipts Were obtai ned evidencing delivery of
t he furnishings to the representatives of the first
respondent . He first blundered into the statenent that he
mai nt ai ned copies but immediately resiled fromit by saying
that he mmintained a bound book of printed forns and every
time that a thelewala went to deliver furnishings at a
public neeting, he would tear off a printed formfrom this
bound book and give it to the thelewala to obtain the
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signature of the person who received the furnishings and the
thel ewal a woul d bring back that printed formduly signed by
such person. No copies of these printed forns of receipt
were, however, mmintained by himand the originals were torn
off by himafter the account was settled with the first
respondent on 4th March, 1971. He was then cross-exan ned
with regard to paynent of carnage charges to the thel ewal as.
He stated that he used to pay the thelewalas at the rate of
Re. 1/- or Rs. 1.50 for each one way trip and thus, accord-
ing to him the cartage charges came to about Rs. 3/- per
each return trip. Since the cartage charges of Rs. 3/- per
each return trip would be, a legitimte business expenditure
incurred by himwhich he would be entitled to claimby way
of deduction in his incone
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tax assessment, he was asked whether it was recorded in his
account books. But he was not in a position to show any

entries  in the account books relating to paynment of the
cartage charges and he was, therefore, constrained to say
that he used to nmake this paynment from his pocket and did
not record it anywhere in his books. This is an explanation
which is difficult to swallow No business nman would fai
to show in his account books expenditure incurred by him in
the course of his business which he can claimas a deduction
in his incone tax assessnent. W are, therefore, not at al
satisfied that furnishings were supplied by Tandem Tent &
Furniture House as clainmed by the first respondent and
Bhagnal Tandon (RIW 14) and we cannot accept bill No. 8170
alleged to have been submitted by that firmto the first
respondent as genui ne.

Since, in the viewtaken by us, the bills of Tandon Tent &
Furniture House and Agarwal Tent House and the receipt of
Saini Electric Wrks do not appear to be  genui neness and
they do not correctly show the expenses incurred by the
first respondent in regardto the twenty three public
nmeetings admitted by him it becomes necessary for us to
inquire what were the expenses actually incurred’ by the
first respondent in connection. with the twenty three public
neetings admitted by him as also nine further ‘public
neetings proved to have been held in support ~of his
el ecti on. Now, except in case of two public neetings, one
at Tel Mandi on 19th February, 1971 and the other at Chuna
Mandi on 22nd February 1971 no evi dence was | ed on behal f of
the petitioner to show the actual expenses incurred by the
first respondent in regard to any of these public neetings.
I ndeed, the petitioner could not possibly lead any such
evi dence, because what expenses were actually incurred woul d
be a mtter wthin the special know edge of the first
respondent. But that does not npan that on the material on
record, the Court cannot arrive at a reasonable estimate of
the expenses incurred by the first respondent. It is now
well settled by the decision of this Court in Megraj Patodia
v. B. K Birla, (1) that "if the court comes to the
conclusion that an item of expenditure has been suppressed
in the return of election expenses, the nore fact that there
is no sufficient evidence about the anmount that nust have
been spent is not ground foreign ignoring the matter. It is
the duty of the court to assess all expenses as best it can
and though the court should not enter into the region of
specul ation or merely try to guess the anount that nust have
been spent, it would generally be possible to arrive at an
amount of expenditure oil a conservative basis and, where it
is possible to arrive at any such estinate, such estinated
amount shoul d be hold as not shown by the candidate in his
el ection account”. See also P. C. P. Raddiar v. S. Peruma
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(2). The Court cannot fold its hands and surrender in
hel pl essness because the respondent refuses to cooperate and
assist and holds back the relevant information in his

possessi on. The Court in such a case is not powerless to
arrive at the truth as best as it can. The Court can and
must, as far as possible, assess the anpbunt of expenditure
on the basis of the material on record when it finds that

there is suppression of sone item of expenditure or the item
is deliberately shown as | ess than what must have actually
been incurred. Here in the present case

(1) [1971] 2 S.C R 118.

(2) [1972] 2 S.C. R 646.
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the first respondent has not only suppressed the itens of

expenditure on nine further public neetings but also the
itens of expenditure on adnmitted twenty-three public

neetings are deliberately shown at a much | esser figure than
what nust have actual l'y been incurred. W must, therefore,

exam ne whether there is sufficient material before us on
the basis of which we can arrive at a reasonable estimte of

the expenses incurred by the first respondent in connection
with the admtted twenty-three public neetings and the
further nine public neetings.

Now the material before us for estimating the expenditure
which nust reasonably have been incurred by the first

respondent in connection with his public neetings is of two
ki nds; one consists of docunentary evidence in the shape of

Exs. PW 15/1-A, « PW15/1-B and PW15/1-C and the other

consists of oral evidence of witnesses. Since docunentary
evi dence always carries greater weight and ~assurance than
oral evidence and it is safer to rest ~a conclusion on
docunentary evidence rather than oral evidence which may
sonetines be treacherously deceptive and difficult of

correct evaluation, we would first examine the docunentary
evidence and see how far it helps us to determine the
expendi ture i ncurred by the first respondent . The
petitioner called in evidence Pernod Kumar (PW15) ‘and the
docunentary evidence in the shape of Exs. PW 15/1-A PW
15/1-B and PW15/1-C was produced by this wtness. Thi s
witness stated in his evidence that he carried on business
of hiring out furnishings and electrical equipment and .in

course of his business he "hired out durries, stage, loud-
speakers etc. to respondent No. | during the election
peri od". He produced fromhis bill book carbon copies  of

three bills in respect of furnishings ~and el ectrica

equi prent hired out by himto the first respondent. ~ One was
bill No. 263 dated 20th February, 1971 for Rs. 368/-, the
other was bill No. 270 dated 24th February, 1971 for.  Rs.

414.50 and the third was bill No. 271 dated 24th February,

1971 for Rs. 360/- He said that one or two days before the
date of the first bill, the first respondent had cone to him
acconpani ed by Sat Prakash Makkan and one ot her person whose
nane he did not renenber and placed an order with him "wth
respect to all the three bills" and the furnishings —and
electric equipnent nentioned in these three bills were
supplied by himaccording to the order placed by the first

respondent and the paynment of the ampunts of these three
bills was made to himpersonally by the first respondent.

The copies of these three bills were marked Exs. 15/1-A, PW
15/1-B and PW15/1-C. The first respondent challenged the
genui neness of these three bills and the |earned Trial Judge
felt serious doubt about the authenticity of these three
bills and declined to act upon them W do not think the
learned Trial Judge was right in casting doubt on the
genui neness of these three bills. There is absolutely no
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reason why these three bills should be regarded as unworthy
of «credibility. Permod Kumar (PW15) who produced and
proved these three bills is a conpletely independent w tness
who has no interest in one side or the other. It was
faintly suggested to himin cross-exani nation that he was a
menber of the Jan Sangh and he worked for Jan Sangh
candidates in the elections but this suggestion was stoutly
denied by himand in fact there is nothing
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to show that he was in any way interested in the Jan Sangh
It was then put to himthat he was a partner of one
Padanchand Goel who was a nenber of the Delhi Minicipa
Cor poration on Jan Sangh ticket. He admtted that there was
a partnership between himand Padanchand Goel entered into
in 1966 but that partnership was dissolved within three or
four months after Padancthand CGoel becane a nenber of the
Del hi  Municipal Corporation. ~It does not follow nerely
because an erstwhile partner of this wtness was a nmenber of
the Jan Sangh, that he too should be having interest in the
Jan Sangh. It would be too much to presunme that a person
wi thout any political affiliation cannot have any business
relationship with a nmenber of a political party, and if
there is any business relationship, it must be presumed that
both belong to the sanme political party.. In fact we find
fromthe carbon copies of bills Nos. 296 and 297 in the bil
book Ex. PW 1511 that this w tness supplied naterial on hire
even to the Youth Congress which is~ avowedly a Congress
Or gani sati on. There is absol utel y no reason suggested why
this wtness shoul d have gone to the Iength of « fabricating
false docunents for the purpose of supporting the case of

the petitioner. The carbon copies of the bills Exs. PW
15/1-A, PW1611-B and PW 15/ 1-C find place in their. proper
serial order in a bound bill-book and it is indeed difficult
to appreciate how they could be subsequently introduced in
the bill-book unless of course the suggestion be that the
whole of the bill-book was fabricated for the purpose of
this case. This was, however, not the suggestion 'made to
the witness in cross-examnation. In any event  we have

carefully gone through the whole of the bill-book which is
marked Ex. PW15/1 and we do not find-any indication in it
which mght betray that it is a subsequently got ~up bill-

book. Even the bill-book for the imediately preceding
peri od was produced by this witness and it is marked Ex. PW
15/ 2. That bill-book contains carbon copies of bills
comencing form No. 201 and ending with No.- 250 and the bil

book Ex. PW1511 starts from carbon copy of bill ~No. 251
and ends wth carbon copy of bill No. 300. The carbon
copies of the bills in both these bill-books appear to be

quite natural and regular and no valid reason has / been
suggested as to why we should regard them w th suspicion

It is no doubt true that it was elicited in the cross-
exam nation of this witness that he did not maintain any
cash-book or |edger or any other account book but that is
not such an unusual circunstance as to lead us to believe
that the carbon copies of the bills produced by hi mwere not

genui ne. It is not at all inprobable that the only record
which the wi tness naintai ned was the bill-book, because by
the very nature of his business, the bill-book would contain

a complete record of the anpbunt of hire received by him
The carbon copies of the bills not only show the nanes of
the parties to whommaterials are given on hire but also the
dates and the particulars of the itens and the hire charges
in respect of the sane. The witness also admtted in cross-
exam nation that he did not maintain any recei pt books but
that is also not at all unusual. One does not need to have
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a regular receipt book. A receipt can always be given on

the bill submitted to the customer. Then sonme minor
di screpancies were sought to be shown in the carbon copies
of one or two other bills in the bill book. Ohe was in
respect of bill No.256.1t was pointed out to the wtness
that bills Nos. 254 and 255
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bore date 15th February, 1971, while bill No. 256 bore date
14t h February, 1971 and he was asked how a latter bill could

bear an earlier date than the earlier bills. The witness
pointed out that was an obvious nmistake and there is no
doubt that it was so. It is apparent fromthe carbon copies

of bills No. 254, 255 and 256 that bill No. 256, was in
continuation of bills Nos. 264 and 265, forming part of one
single bill in the nameof K. K Bajaj, and since the Ilater
two bills bore date 15th February, 1971, the former should
al so have been dated 15th February, 1971, but through sone
obvious  error the date cane to be nentioned as 14th
February, = 1971. No point can be nade of this obvious
m st ake. Then the attention of the witness was drawn to
sonme bills in-the bill books PW1511 and PW 15/2 which were
shown as cancel |l ed, and there was sonme cross-exani nation of
the witness on thispoint: But we fail to see how this

circunstance is of any help to the first respondent. It is
clear from the bill books Exs. PW1511 and PW 15/2 that
whenever a bill was cancelled, the original as well as the
carbon copy were marked "cancell ed" or crossed out. Now,
there is nothing unusual in cancelling a bill if it is found
that there is sone nistake nmade while witing it out. Thi s

happens sonetinmes even to the nost careful of men.and is not
a. circunstance which should Le regarded in any manner as

suspi ci ous. The inmportant thing is that the originals as
well as the carbon copies of the cancelled bills are
retained in the bill books. That would show the | regular
manner in which the bill books are maintained by the

witness. There are no blank bills in the bill books PW 1511
and PW 15/ 2 which coul d have been utilised subsequently for
the purpose of fabricating a bill as of an earlier  date.
The suggestion nmade in the cross-exani nation of course was
that there were blank bills in the bill book PW 1511 and
these were wutilised for the purpose of naking out false
bills in the nane of the first respondent. But this
suggestions is wholly unwarranted and is not supported ' by
anything in the bill book PW15/1 or PW15/2. There are
only three cancelled bills in the bill book PW15/1. They
are bills Nos. 253, 269 and 296. It will be seen that none
of these three bills is blank. Each one of them has been
made out in the nane of sone party or the other and then it
has been cancell ed. The sane position obtains in regard to
bills Nos. 207, 208 and 229 in bill book PW15/2. I't is
apparent in the case of sonme of these bil's that they were
cancel |l ed because of’ sone mnistake and then new bills were

made out in the names of the same parties. Conpare, for
exanpl e, cancelled bill No. 229 with bill No. 231, cancelled
bill No. 208 with bill No. 209 and cancelled bill’ No. 253

with bill No. 254. There is no reason why any blank unuti -
lised bills should have been allowed to remain in the bil

books. That is not done by people who nmaintain their
accounts in the regular course of business. Permod Kunar
(PW 16) could not have anticipated on 20th February, 1971
that sonme blank bills mght come in handy at a future point
of time and he should, therefore, |eave sone blank bills in
the bill books. It is also difficult to believe that there
should have been a blank bill No. 263 and again three
continuous blank bills at Nos. 269, 270 and 271. W find it
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i npossible to accept this theory of fabrication of bills
Exs. PW15/1-A, PW15/1-B and PW15/1-C by utilising blank
bills in the bill book Ex. PW1611. Moreover, there is
i nherent evidence in these bills which indicates their
genui ne-
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ness. The charge for a conplete stage of 12' x 10' size and
5 height with chadder, durries and carpets is shown in the
bill Ex. PWI15/1-A as Rs. 40/- per day. That appears to be
quite reasonable conpared to the ridiculously low figures
given in the bills of Tandon Tent & Furniture House and

Agar wal Tent House. Simlarly, the charge for one
"l oudspeaker service with five units and double mke wth
standby battery arrangenents"” is shown in the bill EX. PW

15/1-A as Rs. 90/- and for one |oudspeaker service wth
ei ght units and double mke wth st and- by battery
arrangenents is shown in the bill Ex. PW 15/1-B as Rs.

120/-, ~while according to the hills of Agarwal Tent House
and the receipt of "Saini Electric Wrks, it would be only
about Rs. 6/-, because out of Rs. 15/- shown by them a
m ni mum anmpunt of Rs. 3/to Rs. 4/--would be taken up by
cartage and | abour charges and the hire of four flood |ights
at the rate of Re. 1. 50 per flood Iight would come to Rs.

6/ -. It is possible tobelieve that in the year 1971 two
m cr ophones-even one, we may assunme with five | oudspeakers

and standby battery arrangenents coupled with the services
of an attendant to | ook after the unit could be available
for Rs. 6/- for a period of about four hours in the city of

Delhi ? It is an insult to our intelligence to be told that

the charge would be sonething as low as Rs. 6/- or for the
matter of that, even Rs. 16/-. Then again, it nmay be
noticed that the bills Exs. PW15/1-A and PW15/1-B were in
respect of hire charges for the material supplied at the
public neetings at Tel Mandi on 19th February, 1971 and
Chuna Mandi on 22nd February, 1971. Both these public
nmeetings were big public neetings which, according to the
evi dence, were attended by nore than 2000 people and it is,

therefore, quite reasonable to assunme that a | arge nunber of

durries nmust have been required at each of these two ‘public
neetings as nentioned in the bills Exs. PW16/1-A and PW
15/ 1- B. The bill Ex. PW16/1-C showing hire charges for

sets of Dbattery operated | oudspeakers for —announcing on
scooter for two days is also quite natural because it-is in
evi dence that announcenents of public 'neetings were nmade
from scooters and battery operated | oudspeakers nust- have

been wutilised for the purpose. It is significant that the
first respondent has not shown hiring of battery operated
| oudspeakers from any other party. We are, therefore,

sati sfied beyond doubt that the three bills Exs. . PW16/1-A,
PW 15/ 1-B and PW15/1-C are genui ne and they correctly’ show
the expenses incurred by the first respondent.

Now the bills Exs. PW15/1-A and PW 16/1-B serve two
pur poses. They not only show the actual expenses incurred
by the first respondent in connection wth the public
neetings at Tel Mandi on 19th February, 1971 and Chuna Mand

on 22nd February, 1971, but also provide reliable materia

for making a reasonable estinmate of the expenses which nust
have been incurred by the first respondent in connection
with other public neetings. The act ual expense in
connection wth the public neeting at Tel Mandi on 19th
February, 1971 was Rs. 350/according to Ex. PW1611 A and

in connection wth the public neeting at Chuna Mandi on

22nd February, 1971 it was Rs. 400/- as appearing from
Ex. PML5/1-B. W& may err on the side of conservatism and take
the lesser of these two figures, nanely, Rs. 360/-, as a
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basis for nmaking a reasonable estimate of the expenditure in
connection with other public neetings. This would nean that
there nmust have been expenditure

3 05
of about Rs. 350/- per public meeting in connection wth
public neetings of the type which were held at Tel Mandi on
19th February, 1971 and Chuna Mandi; on 22nd February, 1971
These were obviously bigger neetings and for the smaller
ones, the expenditure would be sonewhat less and we may
reasonably estimate it at Rs. 150/- per public neeting on a.
nost conservative basis.
This estimation is anply supported by the oral evidence in
the case. W do not propose to refer to the evidence of al
the witnesses exam ned on behalf of the petitioner on this
point, because a |arge nunber of them were openly and
avowedl y supporters of Jan-Sangh and it would not be safe to
rely on their uncorroborated testinmony for the purpose of
founding ‘a charge of corrupt practice against the first
respondent'. But there are a few witnesses whose evidence
i nspires " _confidence and we shall discuss their evidence.
The first -wi tness we nust refer in this connection is Chunn
Lal (PW 32). He was hinmself a candidate at the election
sponsored by Congress (0) and figured as respondent No. 3 in
the petition. W have gone through his evidence carefully
and critically and he has inpressed us as a wtness of
truth. It may be noted that though he was a candidate at
the election, he was not interested either in the Jan Sangh
or in the Congress.Being a nmenber  of Congress(O,he was
opposed both to the Congress-and the Jan Sangh. The
evi dence he gave was quite restrained and he did not indul ge
in any exaggerated statenents. H s frankness and
gui l el essness are evident fromhis admssion in_ cross-
exam nation that he was "fond of contesting election for
parliament, corporation, or netropolitan council'. H s
pathetic statenent that all his workers abandoned him "on
the eve of the day of polling" is al'so quite el oquent of his
sincerity and truthfulness. He stated in his evidence that
the public neetings held by the Congress were "shandar".
There wused to be stage covered with curries and - chandinis,
| oudspeakers, carpets and lights.. "The stage was made
attractive to attract the people". He frankly adnmitted that
Jan Sangh neetings had also the sane furnishings  and
el ectrical equipnent but stated that "the Jan Sangh neeti ngs
were not so shandar" as the Congress neetings. "He then
deposed to a public neeting held by himin Bara H ndu  Rao.
He stated that this public neeting held by him was very
small  but even then, it cost himbetween Rs. 150/- and Rs.
200/ - . W are inclined to accept this evidence as it
appears to us to have a ring of truth. Now, there can be no
doubt that if a snmall public neeting held by Chunni Lal (PW
32) cost himRs. 150/- to Rs. 200/-, a much nore “’shandar’
public neeting held by the Congress would certainly cost
anything nore than Rs. 200/-. The estimate of Rs. 150/- per
public neeting can, therefore, safely be regarded as a
reasonabl e estinmate
W nmay also refer to the evidence of Dharanvir (PW 66).
This witness was also an independent w tness having no
i nterest either in Jan Sangh or in Congress. VWhen
guestioned in regard to his association with Jan Sangh he
stated enphatically and in clear ternms that he was neither a
wor ker nor a menber of the Jan Sangh. It was suggested to
himthat his brother Jagdi sh was a Secretary of a Mandal of
Jan Sangh to which he replied that to his know edge, at any
rate, during the
306
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last Six O seven years, his brother Jagdi sh had not been a
Secretary of any Jan Sangh Mandal. He was al so questioned

about the political affiliation of his brother Jagdish and
his answer was that he did not know whether his brother
Jagdi sh was a nenber of Jan Sangh. There is nothing to show
that this witness had any interest in Jan Sangh or that he
bel onged to the political persuasion of’ Jan Sangh. H s
evi dence cannot, therefore, be assailed on the ground that
he was an interested witness. Now this witness carried on
busi ness of hiring shanyanas, furniture and marri age
accessories. He stated that he attended a public neeting of
the first respondent at Bara Tooti Chowk on 22nd February,
1971- the date 22nd January, 1971 given by him being an
obvi ous mstake-and at this public neeting, he saw a stage
big enough to accommodate 25 to 30 persons covered by
curries, chandinis and 2 or 3 carpets, 200 durries for
people to sit, two or three mcrophones, seven or eight
| oudspeakers and about 30 or 35 big flood Iights. The
stage, according to him, nust have been made of 24 or 30
takhats and there were three tiers, one above the other, in
which these takhats were arranged. He then proceeded to
give the rates of durries, carpets, chandnis, takhats,
m crophones and flood lights. He stated that the norma

charges were Re. 1/- per takhat of the size of 6 x 3 X
13', Rs. 2/- per chandni of the size of 12" x 9 Rs. 4/- per
carpet of the size of 6 x 9° 75 paise per durry of the Size
of 1' X9, Rs. 1 .50to Rs. 2/- for-each flood 1light and
Rs. 60 or Rs. 70 for the type of nake which he saw at this
public neeting. He was cross-examne at length both in
regard to the furnishings which he saw at this public
neeting as also in regard to the rates deposed to by him

but his evidence could not be shaken in cross-examnation

He of course frankly admtted that the rates he had given
were of a nmedium class goods which he kept in his shop and
the rates of third class goods could be |ower than 'those
stated by him But when he was shown the bill of Tandon
Tent & Furniture House, he opined/in no uncertain terns that
the rates charged in that bill were low, though it was
al ways open to a dealer to charge less if he sowanted. it
may, however, be renenbered in this —connection that the
evi dence of Bhagmal Tandon (RIW14) was that the rates
charged by him were normal rmarket rates: There can

therefore, be no doubt that the charges shown in the bill of
Tandon Tent & Furniture House were not genui ne charges but
were deliberately deflated to suit the convenience of the
first respondent. It may also be noted that the charge of
Rs. 60-/ or Rs. 70-/ for the mcrophones deposed to by this
witness was not at all challenged on behalf of the first
respondent in cross-exam nation nor was the charge of Re.
1 .50 or Rs. 2-/ for each flood light. It is, therefore,
apparent from the evidence of this wtness that t he
expenditure in connection with the public neeting at. Bara
Tooti Chowk on 22nd February, 1971 could not have been |ess
than Rs. 250/- and that justifies the reasonabl e estinate of
Rs. 150/- per public neeting.

We nay also refer to the evidence of O P. Bharti (RIW23) in
this connection. This wtness was sunmoned on behal f of the
first respondent and his evidence, therefore assunmes somne
i mport ance. He was questioned in cross-exanm nation in
regard to what he saw at the public nmeeting of the first
respondent at Bara Tooti Chowk which

307

he attended. He stated that in this public neeting there
was a stage 20" in length, 10" in width and 5 in height.
The stage was covered by durries and chaddars. There were
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two mcrophones. There were durries on the ground in front
of the stage. There were four or five flood lights on the
stage and there was electric bulbs hung at three or four
poles. Now, in order to make a stage of the size deposed to
by this witness, it would be necessary to have at |least 30
takhats of the size 6’'x 3 x 1--3/4" and that would cost not

less than Rs. 30/-. The cost of two mcrophones wth
| oudspeakers woul d easily be in the nei ghborhood of Rs. 80/-
or Rs. 90/-. Then the flood lights and electric bul bs would

also cost at least Rs. 15/- even on the basis that there
were only 4 or 5 floodlights and electric bul bs hanging at
only 3 or 4 poles; which appears to us to be quite clearly
an underestinmate. There would al so be expense in connection
with durries and Chaddars. It is true that according to
this witness; the durries in front of the stage would be at
the nmost 20 or 25 but weare not inclined to accept this
statement becausein a public neeting where there are nore
than 2000 people, there nust be many nore durries than
nerely, 20 or 25.  In fact, Daulat Ram (PW42) who was a
Sub- I nspector fromthe CID Special Branch, clearly stated
that "there were a considerabl e nunber of durries" in the
neeting at Chowk Bara Tooti. ~The expense in this connection
cannot be less than Rs. 26/- to Rs. 30/-. And added to this
woul d be cartage and | abour charges which we may put at not

less than Rs. 13/-. That would easily take the aggregate
expenditure wall ' above Rs. 160/- even-on a nost mninal
basi s. W do not, therefore, think that we would be

unjustified in accepting a conservative estimte of Rs.
150/ - per public nmeeting.

We, therefore, hold that the petitioner has established that
the first respondent incurred expenditure of Rs.  360/- on
the public neeting at Tel Mandi on 19t h February, 1971, Rs.
400/ - on the public nmeeting at Chuna Mandi -on 22nd February,
1971 and Rs. 350/- for two sets of battery operated
| oudspeakers for announcenment on scooter. So far 'as the
other thirty public neetings in connection with the el ection
of the first respondent are concerned, we think that on a
very conservative estimte, the first respondent nust be
held to have incurred expenditure of Rs. 150/- ~per public
neeting and that would nake a total —expenditure of Rs.
4,500/- in connection with these thirty public  neetings.
The aggregate expenditure incurred or authorised by the
first respondent in connection with the total nunber of
thirty two public neetings nmust, therefore, add up  to Rs.
5,600/-. But the first respondent showed only an aggregate
expenditure of Rs. 800/- in the return of expenses filed
by him and that would nean that, over and ~above the
expenditure of Rs. 800/- shown by him he incurred or
authorised further expenditure of Rs. 4,800/- on these
thirty-two public neetings held in connection wth his
el ection.

That takes us to a consideration of the public neeting at
| dgah Road whi ch was addressed by the Prine Mnister. So
far as this public neeting is concerned, the evidence on
record is not sufficient to establish that the expenses in
connection with it were incurred or authorised by the first
respondent. There is no reliable evidence "on behal f of the
petitioner to show that this public neeting was held by 5-
5- - M255Sup. Cl /75
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the first respondent or that it was a public neeting held
specifically in connection with the election of the first
respondent. The evi dence does not even go so far as to say
that this public neeting was held in the Sadar Bazar
Parliamentary constituency fromwhere the first respondent
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was a candidate. In fact, Govind Ram Varma (PW19) admtted
that the place where this public nmeeting was held was in
Karol Bagh constituency. |t also cane out in evidence that
this public neeting was attended both by the first
respondent and T. Sohan Lal and it could not, therefore,
possi bly have been a public neeting excl usively in
connection with the election of the first respondent. [If it
had been exclusively an election neeting of the first res-
pondent, permission for holding it would in the ordinary
course have been obtained by Dr. Roshan Lal, but Dr. Roshan
Lal clearly stated in his evidence that he never applied for
perm ssion to hold this public neeting. It is true that the
first respondent spent a sumof Rs. 35/for patrol for a
scooter which his wife and one Mss Abrol utilised for going
round asking wonen voters to attend this public neeting
which was going to be addressed by the Prime Mnister, but
that does not necessarily nmean that this public neeting was

arranged by the first respondent or the expenses in
connection with it were incurred or authorised by the first
respondent. It “is quite possible that even if public

neeting was organi sed by hi's political party for the purpose
of general party propaganda, the first respondent woul d make
efforts to persuade persons wthin the area of hi s
constituency to attend this public nmeeting as that would
indirectly help in his election canpaign. But on that
account alone, wthout any positive evidence pointing in
t hat direction no responsibility for i ncurring or
aut horising expenditure in connection wth this public
nmeeting could be fastened on the first respondent. The
petitioner pointed out that the first respondent  had been
shifting his stand from tinme to tine as to who was
responsi ble for holding this public neeting. Wen Grdhari
Lal Raval (PW35) was in the w tness box, a suggestion was
made to himin cross-exanination-on behalf of the first
respondent that this public neeting had been arranged by the
District Congress Committee, Karol Bagh, but later ' on the
first respondent changed his stand and canme forward with the
case that the Delhi Pradesh  Congress Conmi t't ee was
responsible for this public neeting. The peti'tioner
contended that this equivocation and uncertainty on the part
of the first respondent in regard to a matter on which he,
as the then Secretary of the Del hi Pradesh —Congress Com
mttee, was bound to have definite i nformation and
know edge, <cast a grave doubt on the truthfulness and
veracity of the first respondent when he denied hi s

responsibility for this public neeti ng. There is
considerable force in this criticismlevelled onbehalf of
the petitioner. It is difficult to understand how the first

respondent found hinself unable to assert definitely whether
this public neeting was arranged by the District Congress
Conmi ttee, Karol Bagh or the Delhi Pradesh Congr ess
Conmittee. He was the secretary of the Delhi Pradesh
Congress Conmittee and he rmust surely have known as to who
arranged this public neeting. whether it was the District
Congress Comm ttee, Karol Bagh or the Del hi Pradesh Congress
Conmittee. Then why did the first respondent not cone out
with a positive case right fromthe begining? This does
give rise to suspicion that perhaps the
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first respondent had sonething to hide fromthe Court. | f
in fact this public neeting was arranged by the District
Congress Conmittee, Karol Bagh, the first respondent could
have easily called the Secretary of that Cormittee to prove
this fact. Equally, if the Del hi Pradesh Congress Conmittee
wer e responsible for this public neeting, the first
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respondent, who was the then Secretary, could have easily
produced the records of the Del hi Pradesh Congress Committee
to show that the expenditure in connection with this public
neeting was incurredby thatorgani- sation.ln fact, the
petitioner sunmonedC. L. Parvana, Permanent Secretary of the
Del hi Pradesh Congress Committee, to produce the records in
connection with this public neeting; but this wtness stated
that the Del hi Pradesh Congress Committee did not nmaintain
any record of the neetings addressed by the Prinme M nister.
if this public nmeeting was arranged by the Delhi Pradesh
Congress Committee and the expenditure in connection with it
was incurred by that Organisation; it is difficult to
believe that no record was maintained by it. We cannot
escape the feeling that the record was being deliberately
kept back fromthe court by C. L. Parvana who cane on behalf
of the Delhi Pradesh Congress Committee. It may also be
noted that though C. L. Parvana was cited as a w tness on
behal f ~of the “first respondent at serial No. 28 in the
suppl enentary list of witnesses filed on 4th February, 1972
and he ‘was summpned to cone "with record relating to
el ection neetings addressed by Snt. Indira Gandhi

i ncluding the neeting addressed in Idgah, Delhi", the first
respondent did not call himin evidence and bring the record
of the Delhi Pradesh Congress Committee relating to this
public nmeeting before the Court. The ' first respondent,
thus, failed to show that expenditure-in_ ‘connection wth
this public neeting was incurred by the Delhi Pradesh
Congress Conmittee or the District Congress Conmittee, Karo
Bagh. That, however, cannot hel p the petitioner because the
bur den is on the petitioner  to establish t hat the
expenditure in connection wth this public neeting was
incurred or authorised by the first respondent and of that,
unfortunately for the petitioner, there is no evidence. The
expenditure in connection with this public neeting at ' Idgah
Road cannot, therefore, be attributed to the first 'respon-
dent .

W nmmy now consider the itemof [ expenditure representing
printing charges of hand-bills and posters paid to Sood
Litho Press and the cost of paper required for the purpose
of printing these hand-bills and posters. The” first
respondent admitted that an expenditure of Rs. ~100/- was
incurred by himin connection with printing of 5000 hand-
bills containing appeal of the Prime Mnister, by Sood Litho
Press and this expenditure was shown by himin his return of
expenses. The controversy, however, was whether this anount
of, Rs. 100/- paid to Sood Litho Press related only to the
charges for printing the handbills or it covered also the
cost of paper required for the purpose. There was a 'Bil
of Sood Litho Press bearing No. 798 dated 27th February,
1971 in respect of this amobunt of Rs. 100/- and that was
filed by the first respondent with the Returning- Oficer

along with his return of expenses. This bill was produced
in Court by D. B. Bhardwaj, (PWJ5)

310

from the office of the Returning Oficer in obedience to a
sunmmons obtained by the petitioner. Wen this bill was
produced, it bore an endorsenent "conplete Prtg. etc." and
i mredi ately bel ow that, another endorsenent "Printing

charges only", but this second endorsement appeared scored
out. The first respondent did not offer any explanation in
hi s exam nation-in-chief as to how and in what circunstances
the second endorsenent "Printing charges only" was scored
out . In fact, he did not say anyt hi ng in hi s
exam nation-in-chief in regard to this bill of Sood Litho
Press. It was only in cross-exam nation that he stated for
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the first time that the charges nmentioned in this bil
i ncluded the cost of apaper. He was, however, constrained

to admit that it was not stated in this bill in so many
words that the charges included the cost of paper. But he
relied on the word "etc". in the first endorsenment "

conplete prtg. etc." and contended that this word suggested
that the charges not only related to printing but also
covered the cost of paper and it was for this reason that
the second endorsenent '.Printing charges only" was scored
off as inappropriate. Wen it was put to him in cross-
exam nation that the second endorsenent "Printing charges
only" was scored off by himafter he had received the bill;
he deni ed the suggestion and stated that the bill cane wth
this endorsenent scored off. The case of the first
respondent, therefore,  was that the second endorsenent
"Printing charges only" was scored off at the time when the
bill was issued by Sood Litho Press. But this case was put
forward for the first tine in the cross-exam nation of the
first respondent. Wen Taurus Farber (PW2), the Manager of
Sood Lithe Press, was in the w tness box, no suggestion was
made to himthat when he issued this bill; he scored out the
second endorsenent "Printing charges only". Taufiq Farooq

had brought the Bill Book of Sood Litho Press for the
rel evant period and he stated in his evidence that he found
froma copy of this bill which was in the Bill Book that the
bill was "in respect of 500 hand-bills-appeal of Snt

Indira Gandhi, Conplete prtg. charges only at the rate of
Rs. 20/- per 1000 for Rs. 100/-." Thi's statenment of Taufiq
Farooqgi was not chall enged on behalf of the first respondent
in cross-exam nation and it nmust, therefore, be accepted
that the copy of this bill inthe Bill Book contained the
second endorsenent 'Printing charges only" and it  was not
scored off. MNowit is difficult to believe that when Taufiq

Farooqi issued this bill, he should have cancelled the
second endorsenent Printing charges only" on the original of
this bill, but left it unscarred off in the carbon copy. In
fact no such suggestion was nmade to Taufiqgq Farooqgi. It was

not so stated even by a single wtness of the /first
respondent. No explanation was offered in the evidence |ed
on behalf of the first respondent unrevealing the nystery
surrounding the scoring off of the second endorsenent
"Printing charges only". On this state of the evidence, the
conclusion is irresistible that when this bill was issued by
Sood Litho Press; it bore the second endorsement “Printing
charges only" as did the carbon COPY produced by Taufiq
Farooqgi and this second endorsenment was scored off at some
subsequent st age. This conclusion is strengthened and
fortified by the fact-that the link of the line scoring. the
second endorsenent "Printing charges only" is of a different
shade than the ink of the words in the second endorsenent.
Then again, there is a
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very inportant circunstance which shows beyond doubt ' that
the second endorsenent "Printing charges only" was scored
off at some subsequent stage after the issue of the bill.
This circunstance constitutes a rather disturbing and
di squieting feature of the case. The original bill was
adnmittedly filed by the first respondent with the Returning
Oficer along with his return of expenses. Before it was
produced by D.B. Bhardwaj (PW5), the petitioner applied
inter alia for a certified copy of this bill and he got a
certified copy of 16th June, 1971 which showed the second
endorsenent "Printing charges only" intact wthout any
scori ng. The inference is, therefore, inevitable that on
16th June 1971 when a certified copy was issued by the
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office of the Returning Officer. the original bill contained
the second endorsenent "Printing charges only" and this
second endorsement was not scored off. But when the first
respondent obtained a certified copy on 3rd August, 1971
this certified copy did not contain the second endorsenent

at all, which would mean that in the original bill it was
scored off. There can, therefore, be no doubt that the
second endorsenent "Printing charges only" in the origina
bill was scored off sonetine between 16th June, 1971 and 3rd

August, 1971 when the original bill was in the office of the
Returning Oficer. W are not concerned to inquire as to
who was responsible for this un-authorised scoring off of
the second endorsenent. . That would be a matter for the
Returni ng officer or other appropriate election authorities
to investigate and determine. But we cannot help nentioning
that the scoring off of the second endorsement was certainly
advantageous to the first respondent. The first respondent
contended that the second endorsenent |limting the amount of

the bill 'to printing charges only was inappropriate, since
the word * etc’. in the first endorsenent suggested that the
amount of the bill covered not only printing charges but

al so the cost of paper, but this contention is also futile.
it is difficult to see howthe first endorsenent conplete
printing etc."can possibly be construedas including the cost

of paper.. It was /precisely in order to stave off such an
argunent as this that the second endorsement "Printing
charges only" was made in the bill when it was issued by
Sood Litho Press. It may denotedand this is a very

i mportant circunstance-that when Taufiq Forooqgi was in the
witness box, no question was put to himon behalf of the
first respondent requiring himto explai n what he neant by
the word ,etc’ and suggesting that this wrd was intended to
i ncl ude the cost of paper. There is al so anot her
ci rcunst ance which strongly nilitates against the contention
of the first respondent. |If the cost of paper were included
in the bill, it would have been shown as a separate item and
sales tax would have been charged on it as in the /'case of
the bill of Kapur Printing Press R18 and the estimate / given
by Prencthand Grover R6. The absence of sales tax-in the bil
is a clear indication that the cost of paper was not
included in the anpbunt of the bill. W are, therefore,  of
the view that the anpbunt of Rs. 100/- shown in the bil
represented only printing charges and did not include the
cost of paper. The cost of paper utilised in printing 5000
hand-bills containing the appeal of the Prinme Mnister
woul d, therefore, have to be added to the election -expenses
of the first respondent.
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Now this itemof cost of paper was suppressed by the  first
r espondent and we would, therefore, have to nmke a
reasonabl e estimate of the expenditure incurred onit on the
basis of the material on record. There is, fortunately for
the petitioner, evidence on this point which enables us to
make a reasonable estimate of the cost of paper which  nust
have been utilised in printing these 5000 hand-bills. Babu
Ram Sharma (PW 1) stated in his evidence that Sarvadeshik
Press, of which he was in enployee, printed 8000 hand-bills
containing the appeal of the Prime Mnister for the first
respondent and these hard-bills were Ilike the docunent
marked A/ 13 which, as deposed to by Taufiq Farooqi, was
simlar to the hand-bills printed by Sood Litho Press.
According to Babu Ram Sharma, four reans were utilised by
Sarvadeshik Press for printing 8000 hand-bills like A/ 1 3
and the cost of paper utilised for this purpose was Rs. 30/-
per ream Now, if four reams were utilised for printing
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8000 panphlets; it nmust follow a fortiorari that the
printing of 5000 panphlets nust have required at | east two
and a half reans and, according to the price given,by Babu
Ram Sharma, the cost of these two and a half reanms of paper
would be Rs. 75/-. It is true that Babu Ram Sharma was a
wi t ness who was summoned primarily to depose to the printing
of various panphlets and hand bills by Sarvadeshi k Press for
the first respondent and his evidence on that point was ser-
iously challenged on behalf of the first respondent, but so
far as the quantity of paper required for the purpose of
printing hand bills Iike A/13 and the price of such paper
were concerned, his evidence was not at all challenged in
Cross-exam nation. We can, therefore, safely estinmate the
cost of paper utilised in printing 5000 hand-bills by Sood
Litho Press at Rs. 75/-, being the price of two and a half
reanms of parer at the rate of Rs. 30/- per ream

W rmust nowrefer to the second bill of Sood Litho Press
whi ch was di sputed by the first respondent. Taufiq Farooq
produced i'n hi's exam nation-in-chicf a copy of bill No. 785

dated 18th~ February, 1971 in the name of "Shri Amar Nath
Chawla through Shri J.P. Gool" for Rs-54/- in respect of

printing charges of posters, hand bill and Kkitabat. The
copy of this bill, which was marked Ex. PW2/1, carried at
the foot of it an endorsenent, nanely,  "Printing charges

only" and according tothe evidence given by Taufiqg Farooqi

it bore his initial-S. Taufiq Farooqgi admitted that the
printing work covered by this bill was undertaken by Sood
Litho Press on behalf of the first respondent, but, in an
attenpt to support the first respondent, he started by
saying, alnost at the commencenent of his ~exam nation-in-
chief, that he did not knowthe first respondent, though

there was no provocation to himto do so. W' are not
prepared to accept his statement that he did not know the
first respondent. It is apparent from hi's evidence that he

was out to favour the first respondent. The petitioner in
fact apprehended this situation and he, therefore, obtained
from this witness an affidavit dated 17th August, 1971 and
in this affidavit the witness stated on oath that "the
originals of Annexures 'A and 'B nentioned in the election
petition and attached to the same were printed through us
with our print line Shri Amar Nath Chawl a acconpanied by
Shri J. P. CGoel had given ne the orders for printing the
sai d annexures and the manuscri pt/subject-matter was ~handed
over to ne by the said
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Amar Nath Chawl a". When confronted with this affidavit,. he
had to% admt that it bore his signatures on both pages but
cane out with art explanation that his affidavit had  been
brought to himby some Aryasammji boys headed by Mahi nder
Kumar Shastri and they forced himto sign this affidavit and
he accordingly signed it and gave it to Mahinder ' Kumar
Shastri . This explanation is, to say the |least, puerile.
It is difficult to believe that this witness should  have
been forced to, sign this affidavit by some Arya Samaji boys
headed by Mahi nder Kumar Shastri. He does not say what was
the force used by these persons and why he could not resist
the wuse of this force and succunbed to it. He was,
according to his statenent in evidence, forced to put his
signature on this affidavit in his press. But if that were
true, he would have surely shouted for help because the shop
of Sood Litho Press is situate on the main road and there
are quite a few other shops adjoining to it. Moreover, he
woul d have inmediately conplained to his enployer Krishan
Avtar Agarwal, the proprietor of Sood Litho Press, and also
| odged a complaint with the police, or at any rate addressed
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a notice to Mahinder Kumar Shastri, but admttedly he "did
not take any action or nmake any report to nmy proprietor or
anybody else that | have been forced to sign this
affidavit". This is nmpst unnatural and clearly exposes the
hol | owness of the explanation given by the witness. W have
no doubt that this affidavit was made by the wtness
voluntarily and he knew the first respondent as well as the
fifth respondent but deliberately feigned ignorance in order
to support the case of the first respondent. it is,
therefore, clear fromthe evidence of this w tness that Sood
Litho Press carried out printing work for the first
respondent as shown in the Bill Ex. PW2/1. There is no
reason to doubt his testinony on this point. If at all he
could, he would have tried to help the first respondent,
but, obviously. there being docunentary evidence in the
shape of Ex. PW2/1,in his Bill Book, he was helpless and
he had to depose to it. ~The |l earned Trial Judge refused to
rely on ‘the copy of bill Ex. PW2/1 on the ground that
Taufi g Faroogi, who produced it, was an unreliable wtness.
But he was clearly in error in adopting this approach
because, in the first place, the copy of the bill Ex. PW
2/'1 was, documentary evidence which did not depend for its,
validity and authenticity on the oral evidence of Taufigq
Farooqi, and secondly, Taufiq Faroogi turned against the
petitioner and tried to help the first  respondent, and
therefore,. any evidence given by him against the first
respondent coul d not be regarded with-suspicion, but was, on
the contrary, nore credible. It may be noted-and this is
alnbst a conclusive, circunstances -that there was no
cross-exam nation of Taufiqg Farooqi in regard to the copy of
the Bill Ex. PW2/1. His evidence on this point was not at
all challenged in cross-exani nation on-behalf of the first
respondent. It was not even suggested to himthat the first
respondent did not got printing work done by Sood ' Litho
Press as shown in the copy of the bill Ex. PW2/1 or that
the copy of the bill Ex. PW2/1 was false and fabricated.
The only question put to Taufiq Paroogi was whether any
decl arati on was taken by himfromany one in connection with
the printing of the hand-bills and posters fornmng the.
subj ect-matter of the copy of the bill Ex. PW2/1 and his
answer was in the negative. But that is far froma
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chall enge to the printing work shown in the copy of the bill
Ex PW2/1. Merely because no declaration was taken by good
Litho Press fromany one in connection with this printing
work, it does not necessarily follow that no printing work
was done by them It is riot uncomon to find that during
el ections posters and hand bills are printed wi t hout
conplying with the requirenment of section 127A. The reason
is, as pointed out by this Court in RahimKhan v. _Khurshid
Ahmed & Ors. (1), that "there is no agency of the law which
takes pronpt action after due investigation, with the result
that no printer or candidate or other propagandist 'during
el ecti ons bothers about the aw and he is able successfully
to spread scandal without a trace of the source, know ng

that nothing will happen until long after the el ection, when
in a burden-sone litigation this question is raised". We
may enphasi se once agair that there should be some
i ndependent sem -judicial instrunentality set up by |aw,

whi ch woul d i mredi ately investigate, even while the election
fever 1is on and propaganda and canvassing are in progress
and the wevidence is raw and fresh how the offending hand
bills and posters have come into existence, who has printed
them and who is responsible for getting them printed for
"violations thrive where pronpt check is unavail abl e". As
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the evidence, goes, there being no challenge to the
authenticity of the copy of the bill Ex. PW2/1 and to the
testinmony of Taufiq Farooqgi on this point, we nust accept
the case of the petitioner that the first respondent got
printing work done as shown in the copy of the bill Ex PW
2/1 and incurred an expenditure of Rs. 54/- for that
pur pose.
But as the endorsenent on the copy of the bill Ex. PW 2/1
shows, this expenditure of Rs. 54/- was only in connection
with the printing charges. The cost of the paper utilised
for the purpose of printing would al so have to be added in
determning the expenditure incurred or authorised by the
first respondent. Now it is evident fromthe copy of the
bill Ex. PW2/1 that the total nunber of posters printed
was 3700. Taufiqg Farooqgi did not state in his evidence as
to what were these posters printed by his firm and denied
that they were the same as the poster Annexure 'B° to the
petition. But ~the -poster Annexure 'B’ to the petition
clearly ,bears the print-line of Sood Litho Press and since
the first respondent refused to disclose to the Court what
were the posters which were got printed by him from Sood
Litho Press, we would not be unjustified in holding that the
posters which were printed by Sood Litho Press for the first
respondent were the sane as Annexure 'B . to the petition
Babu Ram Sharma (PWI1) stated in his 'evidence that for
printing posters of the size of Annexure B to the petition
two reans of paper 1000 would be required and the price of
paper wutilised in the poster Annexure 'B to the petition
was Rs. 50/- per reamat the relevant time. 'To the same
effect was al so the evidence of Chater Sain (PW55). There
was no cross-exam nation of either of these two w tnesses on
this point as regards quantity and price of paper. W nust,
t herefore,
(1) C A No. 816 of 1973-dec. on-August 8, 1974.
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accept this evidence and on the basis of this evidence, we
can safely conclude that the total cost of paper utilised in
printing 3700 Posters was Rs. 375/- The hand bills 'shown to
have been printed in the copy of the bill Ex. PW2/1 were
2000 and again, for the sane reasons, we do-not think we
woul d be wong in taking the view that they were the sane as
the hand bill Annexure "A to the petition, because Annexure
"A" to the petition bears the print-line of Sood Litho Press
and the first respondent suppressed from the Court
information as to what were the hand bills printed by  Sood
Litho Press for him Babu Ram Sharma (PW11l) stated that
hal f ream woul d be required for printing 1000 hand bills of
the size of Annexure A to the petition and the price of
paper used for Annexure 'A was Rs. 30/- per ream at/ the
relevant time and this statenent was supported by the
evi dence of Chater Sain (PW22). The cost of paper utilised
in printing 2000 hand bills would, therefore, be Rs. | 30/-.
Thus, the aggregate cost of paper utilised in printing
poster and hand bills as shown in the copy of the bill Ex.
PW 2/1 would conme to Rs. 405/- but we nmay take it at Rs.
300/- on a very conservative basis.
We nust, therefore, add to the expenditure incurred by the
first respondent, Rs. 75/- being the cost of paper utilised
in printing 5000 hand bills shown in the admtted bill of
Sood Litho Press, Rs. 54/being the anount of the bill of
Sood Litho Press of which the copy is exhibited as PW 2/1
and Rs. 300/- being the cost of paper utilised for printing
3700 posters and 2000 hand bills shown in the copy of the
bill Ex. PW2/1.
It would thus be seen that the total expenditure proved to
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have been incurred or authorised by the first respondent, in
addition to that shown by himin his return of expenses,
adds up to Rs. 4,800/-+ Rs. 75+Rs. 54+Rs. 300/-, naking in
the aggregate Rs. 5,229. Now

admttedly the expenditure shown by the first respondent in
his return of expenses was Rs. 5,415 .62. If the further
expenditure of Rs. 5229/- is added to this adm tted
expenditure of Rs. 5,415. 62, the total expenditure proved
to have been incurred or authorised by the first respondent
cones to Rs. 10,644. 62, and that would be clearly in excess
of Rs. 10,000/- which is the prescribed Iimt. That would
be sufficient to invalidate the election of the first
respondent on the ground of corrupt practice defined in
section 123(6) of the Act.

On this viewit is unnecessary for us to consider the other
items of expenditure alleged to have been incurred or
aut horised by the first respondent and we do not, therefore,
propose to discuss them particularly as they are of a
debat abl e/ character. W also do not think it necessary to
di scuss i'ssues 8 and 9 relating to publication of Annexures
A and 'B to the petition and oral repetitions of the
all egations contained in Annexure’ A and' B'to the petition
at various public nmeetings set out in the particulars
supplied by the petitioner. There can be no doubt that the
al l egations contained in Annexure A" and 'B" to the De-
tition related to the personal character of the petitioner
and they were reasonably calculated to -prejudice t he
prospects of his election, but it is a highly controversia
guesti on whet her they were published by the
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first respondent or his election agent by bringing out
Annexure A* and 'B to the petition or orally at the public
neetings and we do not propose to express any opinion on it.
It may be noted that the |earned Trial Judge found, ' on a
consi derati on of the evidence, that t he al | egati ons
contained in Annexure 'A and 'B'tothe petition were true
but this finding was seriously attacked on behalf of the
petitioner and it was contended that there was no  evi dence
at all on the basis of which the learned Trial Judge coul d
arrive at such a finding. There is prima facie considerable
force in this contention of the petitioner, because the
finding of the |earned Trial Judge that these allegations
were true appears to be based primarily on the reports of
the proceedings in the Parlianent which are no proof of the
contents of the allegations nmade in the ~course of such
proceedings and it does seemto be a little difficult to
sustain it. However, as pointed out above, it is not
necessary to examne the correctness of this finding and to
pronounce upon it.

Since we are of the viewthat the first respondent is guilty
of the corrupt practice set out in section 123(6) - of the
Act, we allow the appeal and set aside the election of the

first respondent. The first respondent will pay to the
petitioner costs throughout.
V. P. S,

Appeal Allowed.
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