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ACT:

El ection Dispute-Disqualification for Election-"Ofice of
Profit wunder Governnent "-Manager of Durgah Khwaja Saheb
School, if holds office of Profit ~under Governnent-Durgah
Khwaj a Saheb Act, 1955 (XXXVI O 1955), ss. 4(1), 5 6, 9,
11, 20Constitution of India, Art. 102(1) (a)-

HEADNOTE

The appel | ant was the nanager of a school run by a comittee
of managenment formed under the provisions of the Durgah
Khwaj a Saheb Act, 1955, He was appoi nted by the
adm ni strator of Durgah Khwaja Saheb and was being 'paid Rs.
100 per month. He was elected to the Council of States by
t he El ectoral College of Ajnmer —and the unsuccessfu

candi date, the first respondent, challenged the election on
the ground that the appellant wag holding —an office of
profit under the Governnent at the time of the election and
was, therefore, disqualified to be chosen as a nenber  of
Parliament in view of Art. 102(1) (a) of the Constitution of
India. It was contended for the first respondent inter alia
that as under ss. 5 and 9 of the Act the Governnent of India
had the power of appointment and renoval of menbers of  the
conmmittee of nanagenent as al so the power to appoint’ the
administrator in consultation with the comittee, t he
appel l ant was under the control and supervision- of the
Governnment and that therefore he was holding an office of
profit under the Governnent of India. But the appellant was
neither appointed by the Government of I|India nor renovable
by it nor was his salary fixed by the Governnent and it was
pai d out of the funds of the Durgah Endownent.

Hel d, that the appellant was hol ding his appoi ntment under a
conmttee which was a statutory body and could not be
considered as the holder of an office of profit wunder the
Government of India within the meaning of Art. 102(1) (a) of
the Constitution of India. Accordingly, the election of the
appel | ant was valid.

Shi vhandan Sharna v. The Punjab National Bank Ltd., (1955) 1
S.C.R 1427, distinguished.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 335 of 1957.
Appeal by special l|eave fromthe judgment and order dated
January 31, 1957, of the Election Tribunal, A mer, in
El ection Petition No. 2 of 1956.
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Mukat Behari Lal Bhargava and Naunit Lal, for the appellant.
Respondent No. 1 in person.

1957. Septenber 12. The follow ng Judgnent of the Court
was del ivered by

KAPUR, J.-This is an appeal fromthe order of the Election
Tri bunal dated January 31, 1957, setting aside the election
of the appellant, Muwulana Abdul Shakoor, who was elected to
the Council of States by the Electoral College of A ner
whi ch consisted of 30 nenbers constituting the State
Legi slature of A mer. He received 19 votes as against 7
poll ed i'n favour of the other candidate who is respondent
No. 1 in_this appeal. The total nunber of valid votes
poll ed was 26 and there were 3 invalid votes. The result of
the el ection was published in the Oficial Gazette on March

31, 1957, declaring the election of the appellant. The
unsuccessful candidate, the present first respondent, filed
his election petition on May 2, 1956. It i's not necessary

to set out all the allegations in the petition because the
mai n controversy  between the parties is  whether t he
successful candi date, the present appellant,  held an "
office of profit " under the ~Government. The i npugned
el ection was held on March 22, 1956.

By a notification issued on February 17, 1956, t he
nom nations for candidature were to be filed bet ween
February 28, 1956, and March 1, 1956. The date for scrutiny
was March 5, 1956, and for the polling March 22, 1956. The
appel l ant filed two nom nati on papers on February 28, 1956,
and a third one on March 1, 1956. The respondent Ri khab
Chand Jain also filed his nom nation papers on ‘March 1
1956. On March 5, 1956, the respondent Ri khab Chand Jain
rai sed certain objections to the validity of the appellant’s
nom nation, the nmain ground being that the appellant was
holding an office of profit under the Governnent. The
Returning Oficer by his order dated March 6, 1956, rejected
the two nomi nation papers of the appellant filed on February
28, 1956, but accepted the third one, i.e., of March 1,
1956, because, according to that officer
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under the provisions of Durgah Khwaja Saheb | (Enmeregency
Provisions) Act, 1950 (XVIl of 1950) which was in force up
to February 29, 1956, the appellant was hol ding an office of
profit under the Government but on the com ng into force of
the Durgah Khwaja Saheb Act (XXXVI of 1955) on March 1
1956, he no longer held such office under the Governnent.
On My 3, 1956, the respondent filed an election petition
under s. 81 of the Representation of the People Act, 1951,
in which he submtted that the third nonination paper of the
appel l ant shoul d al so have been rejected as even under the
provi sions of Durgah Khwaja Saheb Act (XXXVI of 1955), the
appel lant was holding an office of profit under t he
Government and therefore his case was covered by the
provisions of Art. 102 (1)(a) of the Constitution. He also
prayed that he be declared elected as the votes cast in the
appellant’s favour were " thrown away votes and the
respondent al one received a najority of valid votes.

A mgjority of the Election Tribunal by their order dated
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January 31, 1957, held that on March 1, 1956, the appellant
was holding an office of profit under the Governnment and
therefore his nomination paper was hit by Art. 102(1) (a) of
the Constitution. They set aside his election and accepting
the contention as to " thrown away votes declared the
respondent el ect ed. Di sagreeing with the majority, the
Chairman of the Election Tribunal held that on March 1

1956, the appellant was no longer holding an office of
profit wunder the Governnent, his nomination paper was
rightly accepted and his election was valid and therefore
the respondent could not be declared elected. On the
guesti on whether the two nom nation papers of the appellant
dated February 28, 1956, were valid or not the Tribuna

unani nously held themto be invalid on the ground that the
appel lant held an office of profit under the Government on
that date.

It is not necessary to go into the question whether the two
nom nation papers filed by the appellant on February 28,
1956, were valid or not because if the nomination paper
filed on March 1, 1956, is valid the question of their
validity would not arise. 1t may

390

here be stated that the argunent before us has proceeded on
the assunption that ‘the appellant held an office of profit.
The controversy between the parties was therefore confined
to whether this office of profit was ‘held under the
CGovernment of India and therefore the disqualification for
menbership under Art. 102(1)(a) applies to the appellant.
In order to resolve this controversy the inportant question
of construction that arises is: was the appellant holding an
of fice of profit under the Governnent of India and does Art.
102(1)(a) of the Constitution operate ? This article is as
fol |l ows:

102(1) " A person shall be disqualified for being chosen as,
and for being, a nenmber of either House of Parlianent-

(a) if he holds any office of profit under the Government
of India or the Governnent of any State, other /than an
office declared by Parlianment by law not to disqualify its
hol der; "

This article occurs under the heading D squalifications of
Menbers. In the sane part of the Constitution, i.e., Part
V, are given the disqualifications for —election to  the
of fices of President and Vice-President. The relevant part
of Art. 58 which lays down the disqualification for the
of fice of the President is:

Art. 58(1) "No person shall be eligible for election as
Presi dent unl ess he-

(2) A person shall not be eligible for election as
President if he holds any office of profit wunder the
CGovernment of India or the Governnent of any State or  under
any local or other authority subject to the control of —any
of the said CGovernments."

There is a simlar provision in regard to the Vice-President
in Art. 66(4).

Counsel has rightly pointed out the difference in the
| anguage between the two articles. Wereas in the case of
the President and Vice-President the hol ding of an office of
profit under an authority subject to the
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control of the Government is a, disqualification, it is not
so prescribed in the case of menmbers of the |egislatures.
The Madarsa Durgah Khwaja Saheb Akbari in which t he
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appel | ant hel d the appoi ntnment of a nmanager (mohatmin) is a
school for teaching Persian, Arabic and Mislim theol ogy.
Before 1951 it was nmanaged and run by the Governnent of the
Ni zam of Hyderabad. |In 1951 this school was taken over by
the Durgah Committee. On February 28, 1955, the appellant
was given an honorary appoi ntment of mohatm n (manager) of
the school by the Administrator of Durgah Khwaj a Saheb. He
was to work under the Adnministrator and was to hold charge
of the managenent of the school. But from May 1955 he was
being paid Rs. 100 per nonth which has been variously
descri bed as sal ary and honorarium

Counsel for the appellant raised three questions of
construction that this appointnent as nmanager of the schoo

amounted neither to an office nor to an office of profit nor
to an office of profit under the Governnent. A deci sion
favorable to the appellant on the last question, i.e.,
office of profit under the Government, would render the
deci sion of the other two questions wholly unnecessary and
therefore assumng that the appellant held an office of
profit, ‘the question remains: was it an office of profit
under the Government and therefore fell wthin Art. 102
(1)(a) of the Constitution. In order to deternmine this we
have to exam ne the provisions of the Statute wunder which
the appointing authority canme into existence and its powers
under the statute. Before and up to 1936 the Durgah Khwaja
Saheb Endownent was admi nistered by a conmittee which was
constituted by the Chief Conm ssioner of A ner under s. 7 of
the Religi ous Endownents Act (XX of 1863). 1n 1936 the then
Central Legislature ‘enacted the Durgah Khwaja Saheb Act
(X111 of 1936). By the provisions of  that Act the
managenent and admi ni stration was vested in Durgah Commttee
constituted under s. 4 of the Act. It was a body corporate
with perpetual succession and common seal having the right
to sue and be sued in the
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nane of the president of the Committee. Under s. 5 which
dealt with the constitution of the Commttee it/ was to
consi st of 25 menbers sone of whom were el ected ‘and sone
nom nat ed. Section 11(f) of the Act gave to the Committee
the power to appoint all its servants.

The Act of 1936 was replaced by the Durgah Khwaja Saheb
(Emergency Provisions) Odinance 3 of 1949, which in -turn
was replaced by the Durgah Khwaja Saheb ( Ener gency
Provisions) Act (Xv11l of 1950). By s. 3 of that ~Act the
Durgah Conmittee constituted wunder the Act of 1936 was
superseded and the nanagenent was vested in an Admi nistrator
appoi nted by the Central Governnent who under.s. 7 was to be
under the control of the Central Governnent and had all the
powers of the commttee constituted under the Act of = 1936.
That Act continued to be in force up to February 29, /1956,
and it was during its continuance that the appellant filed
two nomination papers on February 28, 1956, which were
rejected by the Returning Oficer

The Act of 1950 was replaced by the Durgah Khwaj a Saheb Act
( XXXVl of 1955) which, received the assent of the President
on Cctober 14, 1955, but cane into force oil March 1, 1956.
Under s. 4(1) of this Act the administration, control and
managenent of the Durgah Endowrent canme to be vested in a
Conmittee, which is a body corporate having perpetua

succession and common seal and which can sue and be sued
through its President. Under s. 5 the Conmittee is to
consist of not less than 5 and not nmore than 9 menbers. of
the Hanafi Muslimfaith all of whomare to be appointed by
the Central Government. Section 8 gives power to the
Central Governnent to supersede the Committee. Under s. 9
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the Central Government in consultation with the Conmttee
can appoint a Nazim (adm nistrator) of the Durgah who is an
ex-of ficio secretary of the committee. His salary is to be
fixed by the Central Government but is to be paid out of the

revenues of the Durgah Endownent funds. The Committee
exerci ses its power of administration, control and
managenent through the Nazim

393

The powers and duties of the Committee are given in s. 11 of
the Act; clause (i) of this section which is relevant for
the purpose of this case when quoted runs as under

s.11 " The powers and duties of the Comrmittee shall be-

(i) to appoint, suspend or dismss servants of the Durgah
Endownrent . "

Under s. 20 the Conmittee has the power to make bye-laws to
carry out the purposes of the Act, and the respondent
enphasi sed cl ause (1) of sub-s.-2 which provides:

S. 200 (2) " An particular and without prejudice to the
generality of the foregoing power such bye-laws may provide
for-

(i) the duties and powers of the enployees of the Durgah."
Sub-section 5 of this sectionis as follows:

" (5) The Central Government may, after previous publication
of its intention, cancel any bye-law which it has approved
and confirmed, and thereupon the bye-law shall cease to have
effect."”

The respondent contended that because under the Act of 1955,
the Commttee of  Managenent is to be appointed by the
Government who also . appoint the Nazim (adm nistrator)
through whomthe Committee acts and because under s. 6(2)
the Governnent has the power of renmpbval from office of any
menber of the Committee and because the Conmittee can nake
byl aws prescribing the duties and powers of the enployees of
the Durgah, the appellant was -under the control and
supervision of the Central Government and therefore he was
hol ding an office of profit under the Government of |India.

It is significant to note ‘that in laying down the
di squalifications of the President and the Vice-President
t he Constitution has expressly provided t he

di squal i ficati ons which include not only an office of profit
under the Governnent of India or
394

the Governnent of any State but also an office of profit
under any |ocal or other authority subject to the control of
any of the said Governnents. This last disqualification the
Constitution does not make applicable to the nmenbers of the
| egi sl atures.

No doubt the Commttee of the Durgah Endownent! is to be
appointed by the Governnment of India but it is a  body
corporate wth perpetual succession acting within the four
corners of the Act. Merely because the Conmittee  or the
menbers of the Committee are renoveabl e by the Governnment of
India or the Committee can nake bye-laws prescribing the
duties and powers of its enployees cannot in our opinion
convert the servants of the Conmittee into holders of office
of profit under the CGovernnment of India. The appellant is
neither appointed by the Governnment of India nor is
renoveabl e by the CGovernnent of India nor is he paid out of
the revenues of India. The power of the Governnent to
appoint a person to an office of profit or to continue him
in that office or revoke his appointnent at their discretion
and paynent fromout of Government revenues are inportant
factors in determ ning whether that person is holding an
of fice of profit under the Governnent though paynment from a
source other than CGovernnent revenue is not always a
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decisive factor. But the appointnent of the appellant does
not come within this test.

A nunber of election cases reported in the Election Law
Reports were cited before us but they were decided on their
own facts and are of little assistance in the decision of
the present case. The test of the power of dism ssal by the
Government or by an officer to whom such power has been
del egated which was pressed in support of his case by the
respondent is equally inapplicable to the facts of the
present case because the appellant cannot be dismnissed by
the Governnent or by a person so authorised by t he
CGover nrent . He is a servant of a statutory body which in
the matter of its servants acts within the powers conferred
upon it by the statute.

The respondent then sought to fortify his sub. mssions by
relying on Shivnandan Sharnma v. The,
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Punj ab ~ Nati onal Bank Ltd. (1). ‘That was a case under the
I ndustriall Disputes Act and the question for decision was
whet her . ‘a ~cashier appointed by the Bank's treasurer on
behal f of the Bank and paid by the Bank was a servant of the
Bank. It was held that he was. The rule of that case is
that if the naster enploys a servant and authorises him to
enpl oy a nunber of persons to do a particular job and to
guar ant ee their fidelity and ef ficiency for cash
consi deration, the enployees thus appointed by the servant
woul d be, equally with the servant,, servants of the naster.
But that again has no application to the ‘facts of the
present case because the appellant has not been enpl oyed by
a servant of the Government who is authorised to enploy
servants for doing sonme service for the Governnent nor is he
pai d out of Indian revenues. No doubt the non-paynent from
out of the revenues of the Union is not always a factor of
any consequence but it is of ~some “inportance in the
ci rcunst ances of this case.

A conparison of the different articles of the Constitution
58(2), 66(4), 102 (1)(a) and 19 1 (1)(a) dealing wth
nmenbership of the State Legi slatures shows in the case of
nmenbers of the Legislatures unlike the case of the President
and the Vice-President of the Union the disqualification
ari ses on account of holding an office of profit under the
CGovernment of India or the Governnents of the States but not
if such officer is under a local or any other authority
under the control of these CGovernments. As we have said-the
power of appointnent and dismissal by the Governnent or
control exercised by the Governnment is an i-mport ant
consideration which determines in favour of the person
hol ding an office of profit under the Government, but the
fact that he is not paid fromout of the State revenues is
by itself a neutral factor.

It has not been shown that the appellant’s appointnent as a
nohat mi n (manager) of the school satisfies any of the tests
whi ch have been di scussed above. On the other hand on March
1, 1956, he was hol di ng

(1) [1955] 1 S.C R 1427.

51
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hi s appoi ntment under a Conmittee which is a statutory body
and such appoi ntnent cannot be called an appoi ntnent by or
under the control of the CGovernment of India nor is his
sal ary paid out of the revenues of the Governnent but out of
the funds of Durgah Endowrent. In the circunstances the
majority of the Tribunal has erred in holding that the
appel l ant held an office of profit under the Governnent and
the opinion of the Chairman to the contrary lays down the
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correct position.

In viewof this finding in regard to the office of profit
under the GCovernnent, it is not necessary to go into the
guestion whether there were any " thrown away " votes or
whet her the respondent has been rightly declared to have
been el ect ed.

We are of the opinion that the election of the appellant has

been wrongly set aside and we would allow t he appeal and
set aside the order of the najority of the Tribunal. The
appel lant will have his costs in this court as al so

before the Tri bunal .
Appeal al | owed.




