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ACT:

Penal Code--Ss. 302 and 364--Acquittal under s. 364.

Dying declaration--one part believed '‘and another part
di sbel i eved- - Whet her whol e shoul d be rejected.

HEADNOTE:

The appellants B and G were charged with offences under ss.
302 and 364 |.P.C. but were acquitted for an offence under
s. 364 IPC. The deceased had nade a dyi ng declaration that
he was taken forcibly into B s baithak and was shot at. At
the trial B stated that he had fired at the deceased in
sel f defence because the deceased entered his baithak in a
drunken state with a deadly weapon in his hand and attenpted
to attack him Rej ecting the plea of self defence and
bel i eving one part of the dying declaration and disbelieving
another, the trial Court convicted the appellants under s.
302. The High Court affirmed the concl usions of the trial
court.

Dismssing the appeal of B and allowing that of G~ this
Court

HELD : (1) The effect of the acquittal of the accused under
s. 364 IPCin the instant case would only be that for the
charge of nurder, the prosecution cannot rely  upon the
evidence that the deceased was dragged inside. the baithak
by the two accused. The prosecution would have to bring the
charge of murder hone to the accused i ndependently of the
all egation that the accused had forcibly taken the' deceased
inside the baithak. |If, that is done there would no | ega

infirmty in the conviction of the accused. [911 B-D

(2) If a part of the dying declaration has not been proved
to be correct it does not necessarily result in the
rejection of the whole of the dying declaration. The
rejection of a part of the dying declaration would put the
court on the guard and induce it to apply a rule of caution

There may be cases wherein the part of the dying declaration

which is not found to be correct is so indissolubly Iinked
with the other part of the dying declaration that it is not
possi ble to sever the two parts. 1In such an event the court

would be justified in rejecting the whole of the dying
decl aration. There nmay, however, be other cases wherein the
two parts of the dying declaration may be severable and the
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correctness of one part does not depend upon the correctness
of the other. |In the last mentioned cases the court would
not normally act upon a part of the dying declaration, the
other part of which has not been found to be true, unless
the part relied upon is corroborated in material particulars
by the other evidence on record. |If such other evidence
shows that part of the dying declaration relied wupon is
correct and trustworthy the court can act upon that part of
the dying declaration despite the fact that another part of
the dying declaration has not been proved to be correct.
[911 E-H

In the instant case the part of the statenent in the dying
decl aration that the appellant had shot hi mwas corroborated
by the statenment of the appellant hinself because he
admitted having injuredthe deceased by firing at him That
part of the dying declaration is separable from the other
part regarding the deceased having been forcibly taken
i nside the baithak and the truth of the former part does not
depend upon the truth of the latter part. [911 H 912 B]

The case ‘against Gis not free fromreasonabl e doubt and he
is entitled tothe benefit thereto, [913 A

907

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION : Crimnal Appeal No. 307

of 1971.

Appeal by Special Leave fromthe Judgnent & Order dated 3rd
Septenber, 1971 of the Rajasthan Hgh Court in D B
Crimnal Appeal No. 656 of 1970.

A N Mulla, Ganpat Rai and S. K. -~ Sabarwal,  for the
appel | ant s.

Sobhagmal Jain and S. K Jain, for the respondent.

The Judgrment of the Court was delivered by

KHANNA, J.-Godhu (25) and Banwari (45) were convicted by
| earned Additional Sessions Judge Sri Ganganagar under
section 302 Indian Penal Code for causing the death of Gheru
(30) and were sentenced to undergo i nprisonnment ~ for life.
Conviction was also recorded agai nst Godhu —under ~ section
25(1)(a) of the Arms Act and agai nst Banwari under section
27 of that Act. Each of the two accused was sentenced  for
the offence under the Arns Act to undergo rigorous
i mprisonnment for a period of six nonths and to pay a fine of
Rs. 100/or in default to undergo inprisonnent for a further
period of one nmonth. The sentences were ordered to run

concurrently. Charge was also framed against the two
accused for an offence under section 364 |ndian Penal . Code
but they were acquitted on that count. On appeal / the

Rajasthan H gh Court affirned the judgnent of the /'tria
court. The two accused thereafter came up in appeal to this
Court by special |eave.

Godhu and Banwari accused are cousins, being sons of two
sisters. The two accused and CGheru deceased belonged to
village Jhanber in district Sri Ganganagar. The prosecution
case is that the relations of Banwari accused wth Gheru
deceased were strained as there bad taken place a quarre
bet ween t hem about 15 days before the present occurrence. on
Septenmber 21, 1969 at about 2 p. m, it is stated, GCheru
deceased while returning fromthe fields passed in front of
the house of Banwari accused. The two accused then caught
hold of the arns of Cheru and forcibly took himto Banwari’s
bai t hak. Godhu was at that time armed with a single-barre
gun, while Banwari had a doubl e-barrel gun. After taking
Gnheru inside the baithak, the two accused bolted the door of
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the baithak from inside, Gordhan (PW 1), who is cider
brother of Gheru deceased, was at a distance of about 50
yards when he saw the two accused taking Gheru inside
Banwari’s baithak. Gordhan rai sed alarmand also rushed
towards the baithak. Just then two gunshots were heard in
qui ck succession frominside the baithak. Cry of Gheru too
was heard that he was being killed, Gordhan PWthen rushed
towards his house and narrated the incident to his nother
Sardari (PW 3) and brother Udm (PW4). After informng
Sardari and Udmi, Gordhan went to the fields to inform
Sar panch Premaram (PW 2) about the incident.

Sardari and Udm on being told of the incident by Gordhan
went to Banwari’s house and found the two accused present in
the courtyard of that house arned wth guns. Banwar i
accused then threatened Sardari and Udm not to proceed
ahead. Udm thereupon retreated back but Sardari said that
even at the risk of her life she would g0 to Banwari’s
baithak to see her son. The two accused then told Sardari
908

that they had made a mistake. They also requested Sardari
to take away Gheru. Wen Sardari entered Banwari’s baithak
he saw Cheru lying on a cot with injuries on his abdomen and
right hand. On the query of Sardari, Cheru replied that the
stomach injury had been caused by Banwari and the hand
injury by Godhu with gunshots. In the nmeantine, Udn. who
had nade a retreat, came to Banwari’'s baithak along wth
Saudagar Singh (DW4). Udm too asked Gheru-as to who had
infjured him Gheru replied that the stomach injury bad been
caused by Banwari and the hand injury by Godhu  wth guns.
Udm and Sardari then carried the cot on which the deceased
was |lying to their house. Saudagar Singh al so acconpani ed
them On the way Prenmaram Sar panch and Gordhan PWnet them
On arrival at the house of the deceased, those carrying the
cot placed it in front of the door of that house. Priemar am
Sarpanch then asked Cheru deceased as to who had injured
him The deceased then replied that he had been injured by
the two accused by gunshots. The cot of the deceased was
then placed on a cart. Sardari, Udm and Gordhan PW t ook
that cart to Hanumangarh, at a distance of 8 niles from the
pl ace of occurrence. Report about the occurrence was | odged
by Gordhan PWat police station Hanumangarh at 6.30 p.m As
the doctor was not avail able in Hanumangarh hospital, a-jeep
was arranged and in that jeep Sardari and Udm took Gheru to
Ganganagar . Gheru was admitted in the Ganganagar  hospita
the sane night at 12.20 a. m

Dr. Mmnram (PWG6) examined the injuries of Gieru soon
after he was adnitted in the Ganganagar hospital. ~ X-ray of
the abdom nal region of Gheru was then taken to find the
presence of pellets. As the condition of Gheru was serious,
Dr. Mnmanram asked Ganganagar police to arrange for the
recording of his dying declaration. Dying declaration Ex.
P 28 of CGheru deceased was recorded by Shri B. D. Chopra,
Sub Divisional Magistrate on the norning of Septenber 22,
1969 after Dr. S. K Sharma (PW?7) had certified that Gheru

was in a fit condition to nmake statenent. The dying
decl arati on was dictated by the Sub Divisional Magistrate to
his clerk. Gheru admitted the dying declaration to be

correct and thunb-marked it. in that dying declaration Gheru
narrated the facts of the occurrence as given above.

An operation was perforned for the renmoval of pellets from
the body of GCheru on Septenber 22, 1969 by Dr. Gehlot.
Gheru succunbed to his injuries in the hospital on Septenber
24,1969 at 5, 10 a.m

The two accused were arrested by ASI Mahendra Singh (PW 8)
on Septenber 23, 1969. Banwari accused on interrogation, by
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the Assistant Sub Inspector disclosed that day that he had
kept his double-barrel gun along with a bag in the kitchen
of his house and that he could get the sane recovered.
Banwari thereafter got recovered gun P-5 :and a bag
cont ai ni ng three cartridges, tw of which were live
cartridges and one was an enpty cartridge. Licence of the
gun of Banwari too was taken into possession. Godhu accused
was i nterrogated by Sub Inspector Hanuman Dutt on Septenber
27, 1969. CGodhu then disclosed that he had buried a gun
with one enpty and one live cartridge in his cotton field
and-that he could get the sane

909

recover ed. Godhu thereafter got recovered a single-barre
gun along wth one live and one enpty cartridge from his
field.

At the trial Godhu accused denied his participation in the
occurrence.. According to him he heard two gunshots and
thereafter wentto Banwari’s house. Chaitan, Banwari and
Chadu were present there while Gheru was |ying wounded on a
cot in._ '‘Banwari’'s baithak. ~Banwari then sent Godhu to
Gheru’ s house.~ Godhu brought Sardari- and Udm and they al
carried Gheru on a cot to hi's house. A Gandasi was also
carried on that cot. According further to Godhu, Gheru
deceased did not utter any word at that tinme. Godhu al so
deni ed the recovery of “any gun or cartridge at his instance
Banwari accused gave a counter version-of ‘the occurrence.
According to him ' he helped the first - wife of Greru in
securing rmaintenance allowance from him (Gheru). Gheru
consequently becane i ni mcal towards Banwari. ' On the day of
occurrence at about 2 p.m, it is stated, Banwari was |ying
on a cot in his baithak. H s |oaded gun was also |lying on
the cot. Just then Gheru cane insidethe baithak with a
Gandasi in his hand. Cheru was in a drunken state at. that,
time and started abusing Banwari. ~ When Banwari told ' Gheru
not to abuse, Cheru stepped forward and raised his  Gandas
to attack Banwari. Banwari then took his gun and fired two
shots at Gheru in self defence. | Greru fell down ‘and was
laid on his cot by Banwari. Chaitan, Saudagar Singh DW and
Godhu accused along with others then cane there and were
told about the incident by Banwari-. Godhuwas thereafter
sent to Cheru s house and he called Sardari and Udm . Gheru
was taken on the cot from Banwari’'s baithak to his (Gheru’s)
house. Jeep of one Sheonarain was then sent for and on that
jeep Gheru was taken first to Hanumangarh and thereafter to
Ganganagar . Banwari also went in that jeep to ~Hanumangarh
and wanted to lodge a report but he was told by Premaram
Sarpanch that he and Gordhan would |odge the report.
Banwari consequently cane back to his village Jhanber. As
regards his gun and cartridges, Banwari stated that on the
day followi ng the occurrence he gave his gun and two /enpty
cartridges to the police when the sane were denanded by the
Sub I nspector.

Banwari also nade a statement on oath in support of his
version by comng into the witness box as DW 1. Sheonarain
(DW 2), Chaitan (DW3) and Saudagar Singh (DW 4) deposed
that they had been given the version of the occurrence as
gi ven above by Banwari accused.

The learned Additional Sessions Judge did not place any
reliance upon the evidence of Gordhan PWthat the deceased
had been forcibly taken by the two accused inside the
bai t hak of Banwari. Likew se, the trial judge rejected the
prosecution evidence that the two accused’ had told Sardari
i mediately after the occurrence that they had nmde a
nm st ake. The | earned Judge, however, placed reliance upon
the evidence regarding the deceased having made dying
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declarations in.. the presence of Sardari, Udm, Premaram

and Gordhan PWs. Rel i ance was also placed upon dying

declaration Ex. P 28 of the deceased
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recorded by Shri Chopra, Sub Divisional Magistrate. It was,
however, observed that only that part of dying declaration
Ex. P 28 was. worthy of credence as related to the two
accused having fired at Gheru deceased. The other part of
the dying declaration regarding the forcible taking of Gheru
to the baithak of Banwari was not considered to be
trustwort hy. Evi dence about the recovery of the guns and
cartridges at the instance of the accused was al so accepted.
The version contained in the statement of Banwari that he
had caused injuries to Cheru in exercise of the right of
private defence was rejected. Li kewi se, the def ence
evidence was rejected. In the result the two accused were
convi cted and sentenced as above,

On appeal ‘the | earned Judges of the H gh Court substantially
affirmed 'the  conclusions of the trial judge. it was also
observed that no notive for the assault on the deceased had
been proved but that fact was held to be not very material

It is the common case of the parties that Gheru deceased
di ed as a result of injuries received by gunshot s.
According to Dr. Mmanram who exam ned Gheru deceased before
his death as well 'as perforned post nortem examination on
hi s dead body, there were 8 injuries consisting of punctured
wounds and two injuries consisting of lacerated wounds on
the body of Gheru. The punctured wounds were in the
abdom nal cavity, while the |acerated wounds were on the
anterol ateral aspect. of theright wist “joint and the
nedi cal side of palnmer aspect of right hand. St ormach,
nesentery, snall intestines, large intestines and |eft
ki dney were found to be punctured at a nunmber of ' places.
Death was due to henorrhage and shock resulting from gunshot
injuries. The case for the prosecution is that it were the
two accused who fired shots on the deceased as a result of
which he died. As against that, (Godhu accused has denied
his participation in the occurrence, while the plea of
Banwari is that it was he alone who fired both the shots on
the deceased, though, according tohim he did so in
exerci se of the right of private defence.

W may first take the case of Banwari accused. So far as
this accused is concerned, the prosecution has |ed evidence
to show that the deceased nmde a series of dyi ng
declarations in the course of which he stated that Banwari
accused had fired at himand thus caused hi minjuries. The
first dying declaration was nade to Sardari and the second
one to Udm. The third dying declaration was nmade to
Premaram and the fourth one to Shri B. D. Chopra, Sub
Di vi sional Magistrate. These wi tnesses have deposed / about
the deceased havi ng made the dyi ng decl arati on before them
Both the trial court and the High Court have accepted the
evidence of these witnesses in this respect. W see no
sufficient ground to interfere with the apprai senent of that
evi dence by the trial court and the H gh Court.

M. Milla on behalf of the appellants has argued that no
reliance should be placed upon the dying declarations of the
deceased as the deceased in the course of his dying
declaration Ex. P 28 stated that he had been forcibly taken
i nsi de the baithak of Banwari by the two accused.

911

It is pointed out that the two accused were acquitted for
the of fence under section 364 Indian Penal Code and as such
the part of the statenent of Gheru deceased in dying
declaration Ex. P 28 that he had been forcibly taken inside
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the baithak of Banwari by the two accused should be held to
be false. It is further urged that once a part of the dying
decl arati on has been found to be not correct, the whole of
the dying declaration should be rejected.

We have given the matter our consideration and are of the
opi nion that the effect of the acquittal of the two accused
for the offence under section 364 |ndian Penal Code is that
in arriving at the conclusion whether the accused are guilty
of the offence of nurder or not, we should proceed upon the
assunption that the prosecution allegation that the accused
had forcibly taken Gheru inside Banwari’s baithak has not
been substantiated. The prosecution would have to bring the
charge hone to the accused i ndependently of that allegation

I f, however, the prosecution establishes the charge against
the accused i ndependently of ‘that allegation, there would be
no legal inpedinent or infirmty in the conviction of the
accused. It needsalso to be enphasised that the fact that
an allegation has not been substantiated does not neces-
sarily go to show that the allegation is false. An
al | egation may -~ be correct” and still it nay not be
substantiated at the trial. The effect of the acquittal of
the accused under section 364 |ndian Penal Code would only
be, as already nmentioned earlier, that for the charge of
murder the prosecution cannot rely upon the evidence that
the deceased was dragged i nside Banwari’'s baithak by the two
accused.

W are also unable to subscribe to the viewthat if a part
of the dying declaration has not been proved to be correct,
it must necessarily result in the rejection of the whole of
the dying declaration. The rejection of a part of the dying
declaration would put the court on the guard and induce it
to apply a rule of caution. There may be cases wherein the
part of the dying declaration which'is, not found to be
correct is so indissolubly Iinked with the other part of the
dyi ng declaration that it is not-possible to sever the, two
parts. In such an event the court wuld well be justified
in rejecting the whole of the dying declaration. There may,
however, be other cases wherein the two parts of = a /dying
decl arati on nay be severabl e and the correctness of one part

does not depend upon the correctness of the other part. In
the [last mentioned cases the court would not normally act
upon - part of the dying declaration, the other part of

whi ch has of been found to be true, unless the part relied
upon is corroborated in material particulars by the other
evi dence on record. |f such other evidence shows that part
of the dying declaration relied wupon is correct and
trustworthy, the court can act upon that part of ‘the dying
decl aration despite the fact that another part of the dying
decl arati on has not been proved to be correct.

So far as Banwari accused is concerned, we find that the
part of the statenent of Gheru deceased in his dying
declarations that Banwari accused had shot at ‘him is
corroborated by the statement of Banwari hinself because
this accused admts having injured Gheru

912

deceased by firing at him The above part of the dying
declaration is separable from the other part regarding the
deceased having been forcibly taken inside the baithak of
Banwari and the truth of former part does not depend upon
the truth of the latter part. We, therefore, find no
difficulty in accepting the part of dying declaration of
Gheru that Banwari had shot at himand thus caused him
injuries. The plea of Banwari that he fired at the deceased
in exercise of the right of private defence can plainly be
not accepted. Both the trial court and the H gh Court have




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 8

di scussed the matter at great |ength and have concurrently
come to the conclusion that the version of Banwari in this
respect is without any basis. W see no cogent ground to
take a different view.

Conming to the case of Godhu accused we find that there is no
corroboration of the statenent of Gheru deceased in his
dying declaration that Godhu too had fired at him The
prosecution sought corroboration against Godhu from the
evi dence of Sardari and Udm that when they arrived at the
house of Banwari accused, they found Godhu and Banwar
accused present in the courtyard of the house arned wth
guns. It seenms difficult, inour view, to place nmuch
reliance upon this part of the statenent of Sardari and Udm
because it runs counter to the version of the occurrence
given in the first information report wherein it was stated
that both Banwari and Godhu after shooting at the deceased
had run away with their guns.. Godhu and Banwari as such
could not have been found in the courtyard of the house of
Banwari when Sardari and Udm cane there.

The prosecution also |ed evidence to show recovery of
unli censed gun-and two cartridges fromthe field of Godhu in
pursuance of his statenment. This evidence does not connect
Godhu accused wth the crinme of murder of Cheru deceased
because there is nothing to show that the said gun was used
for the murder of the deceased. W thus find that the
material on record is bereft of any evidence which may |end
corroboration to the dying. declaration of Cheru deceased
regarding the conmplicity of Godhu.~ It is, in.our opinion
not safe to base the conviction of Godhu accused upon the
uncorroborated dying declaration of Gheru deceased in this
case.

There is another aspect of the matter so far ‘as Godhu
accused is concerned. As would appear fromthe resune of
facts given above, there are only the statements of | Gheru
deceased al one that Godhu accused too had fired at him As
against the statements of Cheru, we have the statement of
Godhu that he did not cause ‘any injury to Gheru or
participate in this occurrence. in.addition to that, we have
the statenment of Banwari accused not only under section 342
of the Code of Criminal Procedure but also one nade on oath
that the shots on the deceased were fired by Banwari al one.
Not hi ng has been shown to us as to why Banwari should take
the entire responsibility over hinself and why he ~“should
nake a statenment excul pating Godhu. It is also pertinent to
observe in this context that the H gh Court has found  that
Godhu accused has not been shown to possess any npotive to
kill the deceased. We are therefore, of the opinion
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that the case against Godhu for the offence of nurdering
Gnheru deceased is not free fromreasonabl e doubt. He /'would
in the circunstances be entitled to the benefit thereof.

As regards the conviction of Godhu accused for the offence
under section 25 of the Arns Act, the same was not
Chal | enged before the High Court. W accordingly uphold his
conviction for that offence

In the result the appeal of Banwari accused is dism ssed.
while that of Godhu is partially allowed. The conviction of
CGodhu for the offence under section 302 Indian Penal Code is
set aside and he is acquitted on that charge. CGodhu’ s
convi ction and sentence for the offence under section 25 of
the Arms Act are naintained.

P.B.R Appeal partly all owed.
192SupCl/ 75
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