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ACT:
Presi dent and Gover nor s--Wet her fornmal heads--Wether bound
to act on aid and advice of Council of Mnisters--Artkles

166(3), 154(1), 53(1) of constitution of India.

Constitution of India--Article 311--termnation of service
by i nnocuously worded order whether hit by article 311

Cvil service probationer whether can be deened to be
confirmed on the expiry of probation period.

Punjab G vil Service (Judicial Branch) Rules 1951 rr. 7, 9.
Constitution of India Article 235--Hi gh Court whether can
depute an executive authority to inquire into allegations
made agai nst subordi nate judiciary.

Constitution of India, Article 234- - Appoi nt nent and
determ nation of services of subordinate judges if to be
made by Governor personally.

HEADNOTE:
The appellant Shansher Singh was a Subordinate Judge on
probati on. Hi's services were ternnated by the Governnent

of Punjab in the name of CGovernor of Punjab by an order
whi ch did not give any reasons for the term nation.

Li kewi se, the services of |Ishwar Chand Agarwal were also
termnated by the Governnent of Punjab in the nane of
CGovernor on the recomrendation of the Hgh Court. The
appel | ant s cont ended t hat t he Gover nor as t he
constitutional. or the fornal head of the State can exercise
powers and functions of appointment and renoval of menbers
of the subordinate judicial service only personally. the
appel l ants placed reliance onthe decision of this Court in
Sardari Lal’'s case where it is held that the satisfaction
for nmaking an order under Article 311 is the ' persona

sati sfaction of the President or the Governor. The State,

on the other hand, contended that the Governor exercises
powers of appointment and renoval conferred on him by or
under the Constitution |ike executive powers of the State
CGovernment only on the aid and advice of his council of
M ni sters and not personally. The Governor is by and’ under
the Constitution required to act —in_his ~discretion in
several matters. Articles where the expression "acts in his
di scretion"” is used in relation to the powers and functions
of the Governor are those which speak of speci a

responsibilities of the Governor. Qur constitution enbodies
generally the parlianentary or cabi net system of =~ Governnent
of the British nodel. Under this systemthe President is
the constitutional or formal head of the Union and exercises
his powers and functions conferred on himby or| under. the
Constitution on the aid and advice of his council of
M ni sters. Under the cabinet system of Governnment, the
Governor is the constitutional or fornal head of the State
and exercises all his powers and functions conferred on him
by or under the Constitution on the aid and advice of his
council of Mnisters, save in spheres where the Governor - is
required by or under the Constitution to exercise his
functions in his discretion. These appeals have been pl aced
before a l|arger bench to consider whether the decision in
Sardari Lal’s case correctly lays down the | aw.

It was further contended that since the pr obati oner
continued in service after the expiry of the maxi num period
of probation he becane confirnmed that the term nation was by
way of punishment and was in violation of article 311; and
that the H gh Court failed to act in terns of the provisions
of art. 235 of the Constitution and abdicated the contro

over subordinate judiciary by asking the governnent to
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enqui re through the vigilance departnent.
815

(Per A N. Ray C.J. Palekar, Mat hew, Chandr achud.

Al agiri swam, JJ).

HELD :-The decision in Sardari Lal’'s case that the President
has to be satisfied personally in exercise of executive
power or function and that the functions of the President
cannot be delegated is not the correct statenment of |aw, and
i s agai nst the established and uniformview of this Court as
enbodi ed in several decisions. The President as well as the
CGovernor is the constitutional head or formal head. The
President as well as the Governor exercises his powers and
functions conferred on himby or under the Constitution on
the aid and advice of his council of Mnisters save in
spheres where the Covernor is required by or under the
Constitution to exercise his functions in his discretion.

[ 833C F]

Sardari Lal’s case overrul ed.

HELD FURTHER :~ The President or the Governor acts on the aid
and advice  of the Council of Mnisters with the Prine
M nister at the head in the case of the Union and the Chi ef
Mnister at the head in the case of State in all mtters
which vests in the executive whether those functions are
executive or |legislative in character. Nei t her the
President nor the Governor is to exercise the executive
functions personally. The present appeals concern the
appoi ntnent of persons other than District Judges to the
Judicial Service of the State whichis to be made by the
Governor as contenplated in Article 234 of the constitution
after consultation with the State Public Service Comm ssion
and the Hi gh Court. Appointnent or dismssal or renoval of
persons belonging to the Judicial Service of 'the State is
not a personal function but is an executive function of the
Governor exercised in accordance with the rules in that
behal f under the Constitution. [836B-D]

HELD FURTHER : No abstract proposition can be |laid down that
where the services of probationer are termnated ' without
sayi ng anything nore in the order of termnation that it can
never amount to a punishnent in the facts and circunstances
of the case. |If a probationer is discharged on the ground
of m sconduct or inefficiency or for simlar reason wthout
a proper enquiry and without his getting a reasonable
opportunity of show ng cause against his discharge it my in
a given case anount to renpval from service wthin the
nmeani ng of Article 311(2) of the Constitution. [837 F]

HELD FURTHER : In the absence of any rules governing a
probati oner the authority may come to the concl usion that on
account of inadequacy for the job or for any tenperanenta

or other object not involving noral turpitude the / pro-
bationer is wunsuitable for the job and hence nust be
di scharged, the sane does not involve any puni shment. The
authority may in some cases be of the view that the 'conduct
of the petitioner may result in dismssal or renoval on
enquiry but in those cases the authority may not hold an
enquiry and may sinply discharge the petitioner Wth a view
to giving hima chance to make good in other walks of life
without a stignma. The fact of holding an enquiry is not
al ways concl usive. What is decisive is whether the order is
really by way of punishnent. It the facts and circunstances
of the case indicate that the substance of the order is that
the termination is by way of punishnment then the petitioner
is entitled to attract Article 311. Were the departnenta

enquiry is contenplated and if any enquiry is not in fact
proceeded with, Article 311 will not be- attracted unless it
can be shown that the order though unexceptionable in form
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is made following a report based on m sconduct. [837 GA

838 C, F&G

HELD FURTHER : Rule7(1) of the Punjab GCvil Servi ce

(Judicial Branch) Rules 1951 provides that every Subordinate
Judge in the first instance woul d be appointed on probation
for 2 years but the said period mght be extended from tine
to tinme expressly or inpliedly so that the total period of
probation including extension if any does not exceed 3
years. The explanation to rule 7(1) provides that the
probation shall be deemed to have been extended if a
Subordi nate, Judge, is not confirmed on the expiry of his
probation. Any confirmation by inplication is negatived in
the present case because before the conpletion of 3 years
the H gh Court found Prina facie that the conduct as well as
the work of the appellant was unsatisfactory and a notice
was given to the appellant to show cause as to why his
services should not be term nated. Explanation to rule 7(1)
shows that the period of probation shall be deenmed to have
been extended inpliedly if a subordinate Judge is not
confirmed —on the expiry of probation. Therefore, no con-
firmation by —inplicationcan arisein the present case.
[839B; E-G

816

HELD FURTHER : The Hi gh Court for the reasons which are not
stated decided to /depute the Director of Vigilance to hold
an enquiry. It is indeed strange that the H gh Court which
had control over the judiciary asked the Governnent to hold
an enquiry through the Vigilance Department. The nmenbers of
the subordinate judiciary are not only, under the control of
the Hi gh Court but are al so under the care and custody of
the Hi gh Court. The H gh Court failed to discharge the duty
of preserving its control. The request by the H gh Court to
hol d an enquiry through the Director of Vigilance was an act
of self abnegations. The H gh Court should have conducted
the enquiry preferably through Di'strict Judges. The nenbers
of the Subordinate judiciary ook up to Hi gh Court not @ only
for discipline but also for dignity. The enquiry officer
nom nat ed by the Director of Vigilance recorded the
statenments of w tnesses behind the back of the  appellant.
The enquiry was to ascertain the truth of allegations of
m sconduct. Neither the report nor the statements recorded
by the Enquiry Oficer reached the appellant. The Enquiry
O ficer gave his findings on allegations of msconduct. The
H gh Court accepted the report of Enquiry Oficer and wote
to the Governnment that in the light of +the report, the
appellant was not a suitable person to be retained in
service. [841C F]

The order of termnation of the services of ‘Ishwar Chand
Agarwal is clearly by way of punishnent in the facts and
circunstances of the case. The Hi gh Court not only denied
I shwar Chand nerely the protection under Article 311 but
al so deni ed itself the dignified control over the
subordinate judiciary. The form of the order 1is not
decisive as to, whether the order is by way of punishrent.
Even an innocuously worded order term nating the service nay
in the facts and circunstances of the case establish that an
enquiry into allegations of serious and grave character of
m sconduct involving stigna has been made in infraction of

the provisions of Article 311. In such a case t he
simplicity of the formof the order wll not give any
sanctity. The order of termination is illegal and nust be

set aside. [841 G H]

In case of Shamsher Singh the orders of termination of the
services are set aside. The appellant Shansher Singh
succeeds by setting aside the order of termination. in view
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of the fact that Shgansher Singh is already enployed in the
Mnistry of Law, no relief accepting salary and other
nonetary benefits which accrued to himupto the time he
obt ai ned enpl oynent in the Mnistry of Law is given.

(Per Krishna Ilyer J. for hinmself and Bhagwati J. concurring)
(i) The argument about the oath of office of President to
defend the Constitution is sonetines put forward by inti-
m ni sterialist advocat es. The President def ends t he
Constitution not by denying its spiritual essence of Cabinet
responsi bility-indeed he subverts it that way-but by

accepting as his Constitutional function what hi s
responsi ble’ mnisters have decided. Can a Judge, in
fulfillment of the oath of his office, ignore all binding

precedents and deci de according to the ad hoc dictates of
hi s uni nformed conscience ? Tribhovandas’s case answers the
point in the negative. |f every functionary who takes the
oath by the Constitution interprets it according to his
lights, this solemm docunment woul d be the source of chaos
and collusion and the first casualty would be the rule of
law. Such m schief cannot nerit juristic acceptance. [856H
85- A- B]

It is clear fromarticle 74(1) that it is the function of
the Council of Mnisters to advise the President over the
whole of the Central field. Nothing is left to his
di scretion or excepted fromthat field by this article. By
way of contract see Article 163 which i's the corresponding
provision for Governors and which expressly excepts certain
matters in which 'the Governor “is, by or under t he
constitution, required to act in his discretion. There is
no such exception in the case of the President. [858FQF
However, Article 75(3) nakes the Council of ‘Mnisters
responsi ble to the House of the People. ~If, therefore, the
President acted contrary to advice,” the  mnisters would
either resign or, since the advice tendered reflected the
vi ew of the House of the People, they would be thrown out of
of fice by the House of the People. ~“For the sane reason, no
one el se

817
would then be able to forma governnent. The President
woul d, therefore be compelled to dissolve the House. Apart

from the technical difficulty of carrying out - the many
details of a general election in such a situation the
President mght have to dismss the Mnistry and install a
caretaker’ government to co-operate with himin ordering a
general el ection--the consequences of the election mght be
nost serious. if the electorate should return the sane
government to power, the President m ght be accused of
havi ng sided with Cpposition and thrown the country into the
turnoil and expense of a general--election in a vain attenpt
to get rid of a Mnistry that had the support of Parlianment
and the people. This would gravely inpair the position of
the President. [858G H, 859A- B]

If we hold that in a conflict between the Mnistry and the
President, the President’s Voice should prevail in the
| ast resort, either generally or even in a particular class
of cases, this would nmean the elinmination to that extent of
the authority of a Mnistry which is continuously subject to
control or criticismby the house of the People in favour of
the authority of a President who is not so subject. It
woul d thus result in a reduction of the sphere of
responsi ble governnent. So inportant a subtraction nust be
justified by some express provisions in out constitution
[ 859C- D]

If the President, in a particular case, where his own views
differ front those of his Mnisters, ultimately accepts
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their advice in defence to a well understood convention
then even if the act should result in a breach of some
fundanental right, or directive principle enunciated in the
constitution, the responsibility wll be that of t he
m ni sters and not of the President. [859D F

The President under the Indian Constitutionis not a nere
figure head. Like,, the King in England he will still have
the right to be consulted, to encourage and to wam Acting on
mnisterial advice does not necessarily nean inmediate
acceptance of the Mnistry's first thoughts. The President
can state all his objections to any purposed. course of
action and ask his Mnisters in Council, if necessary, to
reconsider the matter. it is only in the last resort that he
nust accept their final advice. [859F-(F

The President in India is not at all a glorified cipher. Ho
represents the nmajesty of the State, is at the apex, though
only synbolically, and ha,, rapport with the people and
parties being above politics. Hs vigilant presence nakes
for good government if only he uses, what Bagehot described
as the right to be consulted, to warn and encourage.

I ndeed, Article 78 wisely sad, keeps the President in
close touch with the Prime Mnister on matters of nationa
i nportance and policy significance, and there is no doubt
that the inprint of 'his personality may chasten and correct
the political governnent, although the actual exercise of
the functions entrusted to him by lawis in effect and in
law carried on by his duly appointed nmentors, i.e. the Prine
M ni ster and his colleagues. |In short, the President, 1like
the’ King, has not nerely been constitutionally ronmanticized
but actually vested wth a persuasive role. Politica
theorists are quite conversant with the dynamic role of the
Crowmn which keeps away frompolitics-and power and yet
i nfl uences both. Wil e he plays such a role he is " not a
rival centre of power in any sense and must abide, 'by and
act on the advice tendered by his Mnisters except in a
narrow territory which is sometines slippery. O | course,
there is sone qualitative difference between the position of
the President and the Governor. - The forner, under Art. 74
hag no discretionary powers; the latter too has none. save
in the tiny strips covered by Arts. 163 (2), 371A(1)(b) and
(d), 371A(2)(b) and (f); VI Schedule para 9(2) (and VI
Schedul e para 18(3), until omtted recently with effect from
21-1-1972). These discretionary powers exist only  where
expressly spelt out and even these are not |left to the sweet
will of the Governor but are renote-controlled by the ~Union
Mnistry which is answerable to Parlianent for t hose
actions. Again, a miniml area centering round reports to
be dispatched under Art. 356 may not, in the nature of
things, be anenable to ministerial advice. [867F-H, 868A-C]
L192SupCl/ 75

818

If only we expand the ratio of Sardarilal and Jayantilal to
every A function which the Article of the Constitution
confer on the President on the Governor, Parlianentary
denocracy wll becone a dope and national elections a
nunerical exercise in expensive futility. we wll be
conpelled to hold that there are two parallel authorities
exercising powers of governance of the country, as in the

dyarchy days, except that Witehall is substituted by
Rashtrapati Bhavan and Rai Bhawan. The cabi net wil |
shri nkat Uni on and State |levels in political and

adm nistrative authority and, having solemm regard to the
ganut of his powers and responsibilities, the Head of State
will be reincarnation of Her Majesty’'s Secretary of State
for India, wuntroubled by even the British Parliament a
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little taller in power than the American President. Such a
distortion, by interpretation, it appears to us, would

virtually anpbunt to a subversion of the structure, substance
and vitality of our Republic, particularly when we renenber
that Governors are but appointed functionaries and the
President hinself is elected on a limted indirect basis.
[ 869G H, 870A- B]

HELD FURTHER

The President neans, for all ©practical Purposes, t he
M ni ster or the Council of Mnisters as the case nmay be, and
his opinion, satisfaction of decision is constitutionally
secur ed en his Mnisters arrive at such opi ni on

sati sfaction or deci sion. The i ndependence of the
judiciary, which is a cardinal principle of the Constitution
and has been relied on to justify the deviation, is guarded
by the relevant Article making consultation with the Chief
Justice of India obligatory.. In all conceivable cases
consul tation wth that highest dignitary of Indian justice
will and shoul d be accepted by the Governnent of India and
the Court will have an opportunity to exam ne if any other
extraneous  circunstances have entered into the verdict of
the Mnister, if he departs fromthe counsel given by the
Chief Justice of India. In practice the last word in such a
sensitive subject nmust belong to the Chief Justice of India,
the rejection of his advice being ordinarily regarded as
pronpt ed by oblique considerations vitiating the order. In
this view it is inmmterial whether the President or the
Prime Mnister or the Mnister for Justice formally decided
the issue. [873A-C]

HELD FURTHER:

Nor is Sardarilal of such antiquity and nonent that a
reversal would upset the sanctity of stare decisis. Sone
rulings, even of the highest Court. when running against the
current of <case and the clear stream of Constitutiona

t hought, may have to fall into the sane class as restricted
railroad ticket, good for the day and train only,” to adopt
the |language of Justice Roberts ((Smith v. Alleright, 321
U S. 649, 665). [875E-F]

In short the Iaw of this branch of our constitution is that
the President and Governor, Custodi ans of all executive and
other powers wunder various Articles shall, by virtue  of
these provisions, exercise their formal constitutiona

powers only upon and in accordance with the advice of ~ their
M nisters save in a few well-known exceptional situations.
Wthout being dogmatic of exhaustive, these  situations
relate to (a) the choice of Prine Mnister (Chief Mnister),
restricted t hough this choice is by t he par amount
consideration that he should command a mgjority in_the
House; (b) the dism ssal of a Governnent which has lost’ its
majority in the House but refuses to quit office; (c) the
di ssol uti on of the House where an appeal to the country. is
necessarily, although in this area the Head of State 'should
avoid getting involved in politics and nmust be advised by
his Prime Mnister (Chief Mnister) who will eventually take
the responsibility for the step. W do not examine in
detail the constitutional proprieties in these predicanents
except to utter the caution that even here the action must
be conpelled by the peril to denocracy and the appeal to the
House or to the country nmust becone blatantly obligatory.
[ 875F- H]

(ii) So far as the appeals are concerned, the effect is that
there is noinfirmty in the inpugned orders on the score
that the Governor has not hinself perused the papers or
passed the orders. [876C- D

819
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The orders of termnations are liable to be quashed and set
aside on the facts set out in the judgnent of the |earned
Chi ef Justi ce.

Argunents on behal f of the appell ant

Article 234 of the Constitution confers on the Governor the
power first to frame rules in consultation with the High
Court and the Public Service Commission and then requires
him to appoint persons to judicial service of a State in
accordance with the Rules so nade. The power to appoint
includes The power to dismiss or ternminate according to
section 16 of the general C auses Act read with Article 367
of the Constitution.

The power of the Governor under Article 234 as regulated by
the rules framed thereunder is not the executive power of
the State as contenplated under Article 154 and under
Article 162 of the Constitution and is, therefore, not
exerci sabl e under Article 154 through subordinate officers,
whi ch, ~includes” Mnisters but nmust, on the |anguage, the
purpose and the setting of the Article, be exercised by the
Covernor as a power exercisable by hinself. Even Rule 7
franed in consultation with the H gh Court and the Public
Service Conmission of the Punjab Gvil Service (Judicia
Branch Rules) confers the power of termination on the
CGovernor alone and being bound by those rules he cannot
| eave exercise thereof to a subordinate officer. Since the
i mpugned order of term nation dated 15th Decenber, 1969 was
passed admittedly w thout even placing the papers before the
Governor the sanme 'is in contravention of  and is not
aut horized by Article 234 and the rules franed thereunder
Under Article 163 of the Constitution the Governor is to act
on the aid and advice of his Council of Mnisters in the
exercise of M functions except in sofar as he is by or
under the Constitution required to exercise his functions in
his discretion. The power of termination conferred by Rule
7 is a power conferred by and under the Constitution and
since Rule 7 requires the Governor in his own discretion to
decide whether or not to termnate the services of a
probationer judicial officer the function could be exercised
by the Governor even without the aid and advice of his
Council of Mnisters. Article 163(2) further strengthens
this submission in as much as it confers on the  Governors
the power even to decide whether a matter is or is not ~ one
in his discretion.

Al ternatively and assuming that the function under Article
234 read with Rule 7 was not wthin the CGovernor’s
di scretion in terms of Article 163, the power conferred by
Article 234 and said Rule 7 was not exercisable through
subor di nat es under Article 154 although ‘it may be
exercisable by the Governor on the aid and advice of his
Council of Mnisters since the power is not the executive
power of the State, but a | aw maki ng cum executive power of
the CGovernor hinsel f.

Under Article 235 of the Constitution it is the H gh Court
al one which is vested with the control over the subordinate
judiciary in all mtters including the initiating and
hol ding of enquiries against judicial officers. Since the
dismissal or termnation of the appellant’s services is
based on the Superi nt endent of Pol i ce, Vi gi | ance
Department’s findings of guilt the order is in breach of
Article 235 of the Constitution

The appellant having conpleted his nmaxi mum period of three
years probation. a legal right to be confirmed in favour of
the appellant. Thereafter he ceased to be a probationer
Since the appellant had acquired a right to be confirmed his
services could not have been term nated w thout conpliance
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with the provisions of Article. 311 of the Constitution

The i mpugned order of term nation though innocuous in form
is really an order by way of punishnent renoving the
appel lant from service on the basis of charges of gross
m sconduct found established by an ex-parte enquiry
conducted by the S.P. Vigilance Departnment with the only
obj ect of ascertaining the truth, of the alleged m sconduct
and for the purpose of dismssing or renoving the petitioner
if the charges were found established. It was ultimately on
the basis of specific findings recorded by S.P. Vigilance
that the appellant’s services were term nated. The enquiry
was clearly in breach of Article 311 of the Constitution as
al so in breach of rules of Natural justice. The enquiry by

SP. Vi gil ance was essentially and in character and object
different fromthe infor-
820

mal enquiry into the suitability of the appellant held by
the two District Judges (Ferozpur and Bhatinda) towards the,
end of 'the maxi num period of probation

The report of the Vigilance Departnent which forned the very
basis of the termination is therefore, based on an entirely
unconmuni cated nateri al

Even the adverse reports referred to by the Respondent
CGovernment were not made the subject matter of the show
cause notice proposing termnation so that in terns of Rule
9 the petitioner never had the opportunity to show cause
against them Although the said reports related to a pre-
show cause notice, period they were not made  the subject
matter of the show cause notice )so that the inmpugned order
of termination, which, is admttedly based on these adverse
reports also is in breach of Rule 9.

The appellant’s service have thus been terninated —on the
basis of grounds entirely extraneous to  the show cause
noti ce and since the appellant was not applied of these new
grounds and al |l egati ons and was not given an opportunity to
submit an explanation with regard to the sanme, the order of
term nation dated 15th Decenber, 1969 has clearly been nade
in breach of nandatory provisions of rule 9 and is'liable to

be quashed.
Argunments on behal f of the Respondent
It is a fundanental principle of English Constitutional |aw

that there nust be no conflict between the King and  his
peopl e, and consequently no conflict between the King and
the, House of Commobns which represents the people. It is
this principle which is responsible for three settled rules
of English Constitutional Law : (i) That for —every public
act of the King, his Mnisters nmust accept responsibility,
(ii) That the Sovereign nust never act on his own  res-
ponsibility that is, he rmust always have advisers who 'w |l
bear responsibility for his acts; and (iii) The Power of the
Sovereign to differ from or disnmiss his Mnisters is
conditioned by the practical rule that the Crowm rust. find
advisers to bear responsibility for his action and ‘those
advi sers must have the confidence of the house of Conmons.
This rule of English Constitutional Law is incorporated in
the Constitution of India. See Articles 74(1), 75(3) and
361(1) and second proviso which clearly point to the
concl usi on that the Indian Constitution envi sages a
Parliamentary or "responsible" form of Government and not a
Presidential form of Governnent. The powers of t he,
Governor as constitutional head are no different-See Article
163(1), 164(2) and 361(1) and second proviso.

The Suprene Court of India has consistently taken the view
that the powers of the President and the powers of the
CGovernor under the Indian Constitution are akin to the
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powers of the Crown under the British Parlianentary system
See Rammj awari Kapur v. State of Punjab [1955] 2 SCR at 236-
237 (Miukherjea, CJ.), A Sanjeevi Naidu v. State of Madras
[1970] 3 SCR 505 at 511 (Hegde J.); U N Rao v. Indira
Gandhi  [1971] Supp. SCR p. 46 (Sikri, CJ.). In the |ast
case this Court held that Article 74(1) was nandatory and
therefore the President could not exercise the executive
power without the aid and advice of Council of Mnisters;
but the principle of the decision is not restricted to the
exercise of executive power alone. A simlar view wth
regard to the powers of the President and the Governor under
our Constitution is expressed by Constitutional |awers.
(See, for instance, Jennings Constitutional Laws of the
Conmonweal th 1952 p. 365 where the author characterizes the
description of the Indian Constitution as a Sovereign
Denocratic Republic as "wholly accurate" but that "it night
also be described as a constitutional monarchy wthout a
nonar ch”.

The Governor ~is _at the apex of the Executive and the
executive power ~of the State is vested in the Governor
[Article 154(1)]. The Covernor is al'so at the annex of the
State Legislature (Article 169).

In both these capacities the Governor has several functions
to perform The word functions’ includes powers and duties-
The nature of these functions and the capacity in which he
exam nes themis set out in the Explanatory Note appended to
this witten argunent.

The power to term nate the engagenent of a nenber of a State
Public Service Commission such as a Sub-Judge is part of the
executive power of
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the State. (Art. 162 read will Entry 41 of List 11). It can
be allocated to a Mnister under Art. 166(3). It can be

exerci sed by subordinate officials-if this is in accordance
with the rules of allocation.

In any case the executive power of the State extends to, but
is not limted to, matters in respect of which |egislature
has power to nake |laws. Neither the appointnent  nor the
term nation of the services of a District Judge (Article
233) nor the appointnment or termnination of ~service of a
menber of the Subordinate Judicial Service (Article 234) is
a matter with respect to which the Governor is required to
act in his discretion. The argunment (on behalf of the
Interveners) that the "Governor" in Articles 233 and 234
mean the Covernor personally and not acting through any
other agency is contrary to the plain | anguage of articles
154(1), 162(1) and 166. It is also contrary to the concept
"responsi bl e" Governnent. That the actions of "responsible"
M ni sters should be scrutinized by a nonmi nated Governor, who
is responsible to no one, is a strange argunment the
confidence in the personal opinion of a noninated individua
may or may not be justified; but it is not warranted in a
Parliamentary system of denocracy. There is nothing in the
form of the oath taken by the Governor to mlitate against
the State’'s submissions. |If the Governor is true to his
oath he cannot ignore or refuse to follow a ride of
constitutional Lawwhich is that he nust act as a consti-
tutional head of a State having a Council of Mnisters
responsible to the State Legislature. In fact such a
contention runs counter to the theory of Cabi net
responsi bility on which our Constitution is based.

The argunent founded on article 167 does not advance the
case of the petitioners. The Governor has no right to
refuse to act on the advice of the Council of Mnisters.
Such a position is antithetical to the concept of
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"responsi bl e’ Governnent. Article 167 was inserted for the
l[imted purpose of enabling himto obtain information so
that he could discharge the constitutional functions of a
CGovernor. It was not intended to give the Governor power to
interfere in the adm nistration and as such a result does
not flow fromthe | anguage used in article 167.

A person appointed to a pernmanent post in Government service
on probation has no right to continue to hold that post any
nore than a servant enployed on probation by a private
enployer is entitled to do. Termination of the services of
the probationer during or at the end of the period or
probation will not ordinarily and by itself be a punishnent
attracting the provisions of article 311. |If term nation of
service of a probationer is founded on a right flowing from
the contract or the service rules, then prinma facie it s
not a puni shnent and article 311 is not attracted. The test
is : Is termnation sought to be brought about otherw se
than by way of punishment ? If yes, article 311 wll not
apply. | This is ordinarily to be ascertained by reference to
the order termnating the service

Though termination of the service of ‘a probationer during or
at the end of the period of probation will not ordinarily
and by itself be a punishment-the circunstances attending
the termnation would be relevant to determ ne whether or
not the term nation was by way of punishnment. An inportant
circunstance woul d be the fact that disciplinary action was
contenplated and ' taken. The formof the order is not by
itself conclusive

An order of termination of service in unexceptionable form
preceded by an inquiry |launched by the superior authority-
whet her under specific rules or otherw se for the purpose of
ascertaining whether the public servant should be  retained
in service does not attract the operation of article 311
Even where a departmental inquiry is initiated and a charge
sheet submtted followed by “an explanation from the
probationer the provisions of article 311 would not be
attracted if the inquiry was not ‘proceeded with and there
was a termnation of service sinmpliciter.

But where the inquiry is held under rules givingthe /‘public
servant on probation an opportunity of show ng cause why the
probati oner’s appoi nt ment should not be terminated and such
a show cause notice is given and an inquiry held under the
rel evant rule. the order of discharge of the probationer if

unexceptionable in form will not anount to "dismi ssal".
In the. present case Rule 9 was invoked and was appli ed.
The confidenti al reports t hensel ves di scl ose an

unsatisfactory record inplying unsuitability for
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further service. This itself is sufficient to dispose of.
the petitioner’s contentions on nerits. The confidentia
reports were available with the Governnent as they were
forwarded by the H gh Court. The explanation 'of the
petitioner was considered by the Hi gh Court both prior to
the i ssue of a show cause notice by the Chief Secretary —and
after, and the explanation of the petitioners was also con-
sidered by the High Court. The record does not show that
the view of the High Court was in any way perverse. On the
contrary, it is clearly warranted by the facts on record.
The contention that the show cause notice should have been
under the specific directions of the Chief Mnister is not
warranted either by the Allocation Rules of 1966 nor is it
justified on a true construction of Rule 9 of the Punjab
Cvil Service (Punishment and Appeal) Rules, 1952.
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JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 2289 of
1970 and 632 of 1971
From the Judgment and Order dated 28-4-70 of the appeal by
Speci al Leave fromthe Judgnent and order dated 8-10-70 of
the Punjab & Haryana H gh Court in Civil Regular First
Appeal No. 446/69 and L.P. A. No. 656 of 1970 respectively.
Appel | ant appeared in person (In CA No. 2289170).
G L. Sanghi, S. P. Agarwala, A. T. M Sanpath, A K
Sanghi and E. C. Agarwala, for the Appellant (In C A No.
632/ 71).
F.S. Nariman, Addl. Sol.. Gen. of India, H R Khanna and
O P. Sharmm; for Respondent No. 1 (In CA. No. 2289/70).
V. M  Tarkunde, S. K Mehta and O P. Sharma for the
Respondent (In CA. 632/71).
Niren De, Att. Gen., P. P. Rao and S. P. Nayar; for the
Attorney General of |ndia.
B. R L. iyengar and Bi shanber Lal for the Intervener (M.
B. L. Gupta)
Anand Swarup, A K Sen and Har bans Si ngh Marwaha for Inter-
vener (Punjab & Haryana)-.
The Judgnent of A N Ray, CJ., D., G Palekar, K K.
Mathew, Y V. Chandrachud and A. Alagiriswam, JJ. was
delivered by Ray, C/J., V. H Krishna Ilyer, J. gave a
separate Opinion on behal f of
P. N. Bhagwati J. and hinsel f.
RAY C. J. These two appeals are fromthe judgnent of the
Punj ab and Haryana H gh Court.
The Appellants joinedthe Punjab Cvil Service (Judicia
Branch). They were both on probation.
By an order dated 27th April, 1967 the services of the
appel | ant Shansher Singh were term nated. The order was as
follows :
"The Governor - of Punjab is pl eased to
term nate the services of Shri Shansher Singh
Subor di nate Judge, on probation, under Rule 9
of the Punjab CGivil Services (Punishment’ and
Appeal ) Rules, 1952 with i mediate effect. It
is requested that these orders nay be conveyed
to the officer concerned under intimtion to
the CGovernment."
By an order dated 15 Decenber, 1969 the
services of the appel l ant | shwar Chand
Agarwal were terminated. The order was as
fol | ows:
"On the recomrendati on of the High~ Court of
Punj ab and Haryana, the Governor of Punjab is
pl eased to dispense with
823
the services of Shri Ishwar Chand - Agarwal,
P.C. S (Judicial Branch), wth i nmedi at e
effect, under Rule 7(3) in Part D of the
Punjab G vil Services (Judicial Branch) Rules,
1951, as anended fromtine to tine".
The appel | ant s cont end that the CGover nor as t he
Constitutional or the formal head of the State can exercise
powers and functions.of appointnment and renoval of nmenbers
of the Subordinate Judicial Service only personally. The
State contends that the Governor exercises powers of
appoi ntnent and renoval conferred on himby or wunder the
Constitution like execute powers of the State Governnent
only on the aid and advice of his Council of Mnisters and
not personally.
The appellants rely on the decision of this Court in Sardar
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Lal v. union of India & Os. (1971)3 S.C R 461 where it has
been held that where the President or the Governor, as the
case my be, if satisfied, makes an order under Article
311(2) proviso(c) that in the interest of the security of
the State it is not expedient to hold an enquiry for
di sm ssal or renoval or reduction in rank of an officer, the
satisfaction of the President or the Governor is his
personal satisfaction. The appellants on the authority of
this ruling contend that under Article 234  of t he
Constitution the appointnent as well as the term nation of
servi ces of subordinate Judges is to be nade by the Governor
personal | y.

These two appeals were placed before a larger Bench to
consi der whether the decision in Sardari Lal’'s case (supra)
correctly lays down thelaw that where the President or the
CGovernor is to be satisfied it is his personal satisfaction
The appel | ants contend that the power of the Governor under
Article 234 of the Constitutionis to be exercised by him
personal |y for these reasons.

First there are several constitutional functions, powers and
duties of the Governor. These are conferred on him eo
nom ne the Governor. The Governor, is, by and wunder the
Constitution, required to act in his discretion in severa
matters. These constitutional functions and powers of the
Governor eo nomine 'as well as these in the discretion of the
Covernor are not executive powers of the State within the
nmeani ng of Article 154 read with Article 162.

Second, the Governor under Article 163 of the Constitution
can take aid and advice of his Council of Mnisters when he
is exercising executive power of the State. The CGovernor
can exerci se powers and functions w thout the aid and advice
of his Council of Mnisters when he is required by or under
the Constitution to act in his discretion, where he is
required to exercise his Constitutional functions conferred
on himeo nom ne as the CGovernor-:

Third, the aid and advice of the Council of Mnisters |under
Article 163 is different fromthe allocation of business of
the Governnent of the state by the Governor to the Counci
of Mnisters under Article
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166(3) of the constitution. The allocation of business of
CGovt. under Article, 166(3) is an instance of exercise of
executive power by the Governor through his council by
allocating or delegating his functions. The aid and advice
is a constitutional restriction on the exercise of executive
powers of the State by the Governor. The Governor will not
be constitutionally conpetent to exercise these  executive
powers of the State without the aid and advice of. the
Counci| of Mnisters.

Fourth, the executive powers of the State are vested in the
CGovernor under Article 154(1). The powers of appointnent
and renoval of Subordi nate Judge under Article 234 have not
been allocated to the Mnisters under the Rules of Business
of the State of Punjab. Rule 18 of the Rules of Business
States that except as otherw se provided by any other rule
cases shall ordinarily be disposed of by or wunder the
authority of the Mnister-in-Charge who may, by neans
of Standi ng orders, give such directions as he thinks fit
for the disposal of cases in his departnent. Rule 7(2) in
Part D of the Punjab civil Rules which states that the,
Governor of Punjab nay on the, recomrendation of the High
Court renove fromservice w thout assigning any cause any
subordinate Judge or revert himto his substantive post
during the, period of probation is incapable of allocation
to a Mnister. Rule 18 of the, Rules of Business is subject
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to exceptions and rule 7(2) of the Service Rules is such an
exception. Therefore, the appellants contend that the power
of the CGovernor to renove Subordinate Judges under Article
234 read with the aforesaid Rule 7(2) of the Service Rules
cannot be allocated to a Mnister.

The Attorney CGeneral for the Union, the Additional Solicitor
General for the State of Punjab and Counsel for the State of
Haryana contended that the President is the, constitutiona
head of the Union and the Governor is the constitutiona
head of the State and the President as well as the Governor
exercises all powers and functions conferred on themby or
under the Constitution on the aid and advice of the Counci
of a Mnisters.

In all the Articles which speak of powers and functions of
the President, the expressions used in relation thereto are

is satisfied, is of° opinion as he thinks fit’ and if it
appears to. In the case of nor, the expressions wused in
respect  of his powers and functions are is satisfied , if of

opi nion’ and as he thinks fit’.

Article '163(1) -states that there shall be a Council of
Mnisters with the Chief Mnister at the head to aid and
advi ce the CGovernor in the exercise of Was functions, except
in so far as he is by or under this Constitution, required
to exercise his functions or any of "them in his dis-
cretion. Article 163(2) states that if any question arises
whet her any matter i's or is not a matter as respects which
the Governor is by or under this Constitution required to
act in his discretion, the decision of he Governor in his
di scretion shall be final and the validity of anything done
by the Governor shall not be called in question on the
ground that the ought or ought not to have acted in his
di scretion. Extracting the words "in-his _discretion" in
relation to exercise of functions, the appellants  contend
that the Council of Mnisters may aid and advi se the
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CGover nor in Executive functions but the CGover nor
i ndividually and personally in his discretion will /exercise
the constitutional functions of appointnent and renoval of
officerSin State Judicial Service and other State Services.
It is noticeable that though in Article 74 it is stated that
there shall be a Council of Mnisters with the Prine
M nister at the head to aid and advise the President in - the
exercise of his functions, there is no provisionin Article
74 conparable to Article 163 that the aid and advice is
except in so far as he is required. to exercise his
functions or any of themin his discretion.

It is necessary to find out as to why the words, in his
di scretion” ire wused in relation to sone powers of. the
Governor and not in the case of the President.

Article 143 in the Draft Constitution became Article 163 in
the Constitution. The draft constitution in Article 144(6)
said that the functions of the Governor under Article wth
respect to the appointnment and di snmissal of Mnisters 'shal
be exercised by himin his discretion. Draft Article 144(6)
was totally omtted when Article 144 becane Article 164 in
the Constitution. Again Draft Article 153(3) said that the
functions of the Governor under clauses (a) and (c) of
clause (2) of the Article shall be exercised by himin his
di scretion. Draft Article 153(3) was totally omtted when
it becane Article 174 of our Constitution. Draft Article
175 (proviso) said that the Governor " nay in his discretion
return the Bill together with a nessage requesting that the
House. will reconsider the Bill". Those words that "the
Governor may in his discretion” were onitted when it becane
Article 200. The Governor under Article 200 may return the
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Bill with a nessage requesting that the House wil |
reconsi der the Bill. Draft Article 188 deal t with
provisions in case of grave enmer s. clauses (1) and (4) in
Draft Article 188 wused to words "in his discretion in
relation to exercise of power by the Governor. Draft

Article 188 was totally omtted Draft Article 285(1) and (2)
dealing with conposition and staff of Public Service
Conmission used the expression "in his discretion" in
relation to exercise of power by the Governor in regard to
appoi ntnent of the Chairman and Menbers and rmaklng of

regul ation. The words "in his discretion" in relation to
exercise of power by the Governor were omtted when it
becare Article 316. I'n Paragraph 15 (3) of the Sixth

Schedul e dealing wth annul nent or suspension of acts or
suspensi on of acts and resolutions of District and Regiona
Councils it was said that the functions of the Governor
under the Paragraph shall be exercised by him in his
di scretion. Sub- par agraph 3 of Paragraph 15 of the Sixth
Schedule 'was  omtted at the'tine of enactnent of the
Consti tution.

It is, therefore, understood in the background of these
illustrative draft articlesas to why Article 143 in the
Draft Constitution ~which becane Article 163 in our

Constitution wused ‘the expression "in his discretion" in
regard to sonme powers of the Governor
Articles where the expression "acts in-his  discretion" is

used in relation to the. powers _and functions of the
CGovernor are those which speak of Special responsibilities
of the Governor. These Articles are 371A(1) ' (b), 371A(1)
(d), 371A (2) (b) and 371A(2) (f). There
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are two Paragraphs in the Sixth Schedule., narely, 9(2) and
18(3) where the words "in his discretion" are ‘used in
relation to certain powers of the Governor. Paragraph 9 (2)
is in relation to determ nation of ~amunt of royalties
payabl e by licensees or |lessees prospecting for, or
extracting mmnerals to the District Council. Par agr aph
18(3) has been omtted with effect from 21 January, 1972.
The provisions contained in Article 371A (1) (b) speak of
the Special responsibility of the Governor of Nagaland with
respect to law and order in the State of Nagaland and
exercise of his individual judgnent as to the action to be
taken. The proviso states that the decision of the Governor
in his discretion shall be final and it shall not be called
in question.

Article 371A(1) (d) states that the Governor shall ~in his
di scretion nake rules providing for the conposition of the
regi onal council for the Tuensang District.

Article 371A(2)(b) states that for periods nentioned  there
the Governor shall in his discretion arrange for an
equitabl e allocation of certain funds, between the' Tuensang
District and the rest of the State.

Article 371A(2) (f) states that the final decision on al
matters relating to the Tuensang District shall be nade by
the Governor in his discretion

The executive power of the Union is vested in the President
under Article 53(1). The executive power of the State is
vest ed in the Governor wunder Article 154 (1). The
expression "Union" and "State," occur in Articles 53(1) and
154(1) respectively to bring about the federal principles
enbodied in the Constitution. Any action taken in the
exercise of the executive power of the Union vested in the
Presi dent under Article 53(1) is taken by the Governnent of
India in the name of the President as will appear in Article
77(1). Simlarly, any action taken in the exercise of the
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executive power of the State vested in the Governor under
Article 154(1) is taken by the Governnment of the State in
the name of the Governor as will appear in Article 166(1).
There are two significant features in regard to the
executive action taken in the nane of the President or in
the name of the Governor. Neither the President nor the
Governor may sue or be sued for any executive action of the
St at e. First, Article 300 States that the Governnent of
India nmay sue or be sued in the name of the Union and the
Governor may sue or be sued in the name of the State
Second, Article 361 states that proceedi ngs may be brought
agai nst the Governnment of India and the Government of the
State but not against the President or the Governor
Articles 300 and 361 indicate that neither the President nor
the Governor can be sued for executive actions of the
Gover nnment . The reason is that neither the president nor
the CGovernor exercises the executive functions individually
or personally. ~Executive action taken in the nane of the
President / is the action of the ‘Union. Executive action
taken in the name of the Governor is the executive action of
the State.
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Qur Constitution enbodies generally the Parlianmentart or
Cabi net system of Governnent of the British nodel both for
the Union and the States. Under this systemthe, President
is the Constitutional or formal head of the Union and he
exercises his powers and functions conferred on him by or
under the Constitution on the aid and advice of his Counci
of Mnisters Article 103 is anexception to 'the aid and
advi ce of the Council of- Mnisters because it specifically
provides that the President acts only according to the
opinion of the Election Conm ssion. This~ is when any
guestion arises as to whether a nenber of either House of
Par | i ament has become subject to _any of t he di s-
qualifications nentioned in clause (1) of Article 102.

Under the Cabinet system of Government as enbodied in our
Constitution the Governor is the(constitutional or fornal
head of the State and be exercises all his powers and
functions conferred on himby or under the Constitution on
the aid and advice of his Council of Mnisters save in
spheres where the CGovernor is required by or —-under the
Constitution to exercise his functions in his discretion.
The executive power is generally described as the residue
which does not fall within the legislative or judicia
power. But executive power nmay al so partake of legislative
or judicial actions. Al powers and functions of the
President except his legislative powers as for exanple in
Article 123 viz., ordinance maki ng power and all powers. and
functions of the Governor except his |legislative power as
for exanple in Article 213 being ordi nance nmaki ng powers are
executive powers of the Union vested in the President @ under
Article 5 3 ( 1) in one case and are executive powers of the
State vested in the Governor under Article ‘54(1) in the
other case. Cause (2) or Clause (3) of Article 77 is not
limted in its operation to the executive action of the
CGovernment of India wunder <clause (1) of Article 77.
Simlarly, clause (2) or clause (3) of Article 166 is not
l[limted in its operation to the executive action of the
CGovernment of the State under clause (1) of Article 166.
The expression "Business of the Governnent of India" in
clause (3) of Article 77, and the expression "Business of
the Governnent of the State" in clause (3) of Article 166
i ncl udes all executive business.

In all cases in which the President or the GCovernor
exercises his functions conferred on himby or wunder the
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Constitution with the aid and advice of his Council of
Mnisters he does so by making rule-. for convenient
transaction of the business of the Governnent of India or
the Governnent of the State respectively or by allocation
among his Mnisters of the saidbusiness, in accordance wth
Article 77 (3) and 166(3) respectively. \Werever the
Constitution requires the satisfaction of Presidents the
CGovernor for the exercise of any power or function by the
President or the Governor, as the case my be, as for
exanple in Articles’ 123, 21-3, 311(2) proviso (c), 317,
352(1), 356 and 360 the satisfaction required by the
Constitution is not the Personal satisfaction of the
President or of the Governor but is the satisfaction of the
President or of the Governor in the Constitutional sense
under the Cabinet system of CGovernnent. The reasons are

these. It is the satisfaction of the, Council of Mnisters
on whose aid and advice the ~President or the Governor
generally  exercises all his powers and functions. Nei t her

Article 77(3) nor Article 166(3) provides for any del egation
of power.. Both Articles 77(3) and 166(3) provide
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that the President under Article 77(3) and the Covernor
under Article 166(3) shall nmake rules for the nor e
conveni ent transactions of the business of the Governnent
and the allocation of business anbng the mnisters of the
said business. The rul es of business and the allocation
anong the Mnisters of the said business all indicate that
the decision of any Mnister or officer under the rules of
busi ness nake under these two Articles viz., Article 77(3)
in the case of the President and Article 166(3) in the case
of the Governor of the State is the decision of the
Presi dent or the Governor respectively.

Further the rules of business and allocation of ' business
anong the Mnisters are relatable to the provi si ons
contained in Article 53 in the case of the President and
Article 154 in the case of the Governor, that the executive
power shall be exercised by the President or the /Governor
directly or through the officers subor di nate. The
provisions contained in Article 74 in the case of the
President and Article 163 in the case of the Governor that
there shall be a Council of Mnisters to aid and advise the
President or the CGovernor as the case may be, arc sources of
the rules of business. These provisions are for the
di scharge of the executive powers and functions of the
CGovernment in the nane of the President or the Governor
Where functions entrusted to a Mnister are perforned by an
official enployed in the Mnister’'s Departnent there is in
law no del egation because constitutionally the act or

decision of the official is that of the, Mnister. Ile
official is merely the machinery for the discharge of the
functions entrusted to a Mnister (See Hal subry’'s< |aws of
Engl and 4th Ed. Vol. | paragraph 748 at p. 170 and Carl eton
Ltd. v. Wbrks Comm ssioners (1943) 2 AU. (E. R 560)

It is a fundanental principle of English Constitutional |aw
t hat M nisters nust accept responsibility for every
executive act. |In England, the sovereign never acts on his
own responsibility. The power of the sover ei gn is
conditioned by the practical rule that the Crowm rmust find
advisers to bear responsibility for his action. Those

advi sers must have the confidence of the House of Commons.
This rule of English constitutional lawis incorporated in
our Constitution. The Indian Constitution envisages a
parliamentary and responsible formof Governnent at the
Centre and in the States and not a Presidential form of
CGover nrrent . Tie power s of t he CGover nor as t he
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Constitutional head are not different.

This Court has consistently taken the view that the powers
of the President and the powers of the Governor are sinilar
to the powers of the Crown under the British Parlianentary
system (See Ram Jawaya Kapur v. State of Punjab (1952) 2 S
C. R 225 at 236237, A Sanjeevi Naidu v. State of Madras
(1970) 3 S. C R 505 at 511. U N Pao v. Indira Gandh

(1971) Supp. S. C R 46. In Ram Jawaya Kapur's case
(supra) Mikherjea, C J. speaking for the Court stated the
legal position as follows. The executive has the Prinmary
responsibility for the formulation of governmental policy
and its transmission into law. The condition precedent to
the exercise of this responsibility is that the executive
retains the confidence of the legislative branch of the
State. The initiation of legislation, the nmintenance of
order, the pronotion of Social and economc welfare, the
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direction of foreignpolicy, the, carrying on the genera

admnistration of “the State are ail executive functions.
The executive is to act subject to the control of the
| egi slature. 1Ile executive power of the Union is vested in
t he Presi dent . The Pr esi dent is t he f or mal or

constitutional head of the executive. The real executive
powers are vested in the Mnisters of the Cabinet. There is
a GCouncil of Mnisters with the Prime Mnister as the head
to aid and advise the President in the exercise of his
functi ons.

The functions of ‘the Governor under rul es of  business of
Madras Governnent in regard to a scheme for nationalization
of certain bus routes were considered by this. Court in
Sanj eevi Naidu's case (supra). The validity of the schene
was chall enged on the ground that it was not formed by the
State Governnment but by the Secretary to the Governnent
pursuant to powers conferred on himunder Rule 23-A of the
Madras Gover nnent Busi ness Rul es.

The Scherme was uphel d for these reasons. The CGovernor makes
rul es under Article 166(3) for the nor e conveni ent
transaction of business the Governnment of the State. The
CGovernor can not only allocate the various subjects anongst
the Mnisters but may go further and designate a particul ar

official to discharge any particul ar function. But that
could be done on the, advice of the Council —of M nisters.
The essence of Cabinet System of Governnent responsible to
t he Legi sl ature is that an individual M ni-st er is
responsi ble for every action taken or onitted to be taken in
his Mnistry. In every adninistration, decisions are taken

by the civil servants. The Mnister |ays down the policies.
The Council of Mnisters settle the, major policies. Wen a

Civil Servant takes a decision, he does not do it as a
del egate of his Mnister. Ho does it on behalf of the
Gover nment . The officers are the linbs of the Governnent

and not its delegates. Were functions are entrusted to a
M ni ster and these are perfornmed by an official enployed in
the Mnistry’'s departnment, there is in law no delegation
because constitutionally the act or decision of the officia
is that of the Mnister.

In Rao’s case (supra) this Court had to consider whether
House of People being dissolved by the President on 27
Decenber, 1970, the Prime Mnister ceased to hold office
thereafter. Qur Constitution is nodeled on the British
Parlianmentary system The executive has the primary
responsibility for the fornati on of Government policy. The
executive is to act subject to control by the Legislature.
The President acts on the aid and advice of the Council of
Mnisters with the Prime Mnister at the head. The Cabinet
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enj oyi ng as it does a nmmjority in the Legi sl ature
concentrates in itself the wvirtual control of bot h

| egi sl ative and executive functions. Article 74(1) Wich
states that there shall be a Council of Mnisters with the
Prime Mnister at the head to aid and advise the President
in the legislative functions is mandatory. The contention
in that case that on the President dissolving the House,
there will be no Prinme Mnister was not accepted because it
woul d change the entire content of the executive CGovernnent.
830

If there will be no Council of Mnisters, the President wll
not have a Prime Mnister and Mnisters to aid and advise in
the exercise of his functions. As there will be no Counci

of Mnisters, nobody will be responsible to the House of the
Peopl e. Article 75 states that the Prinme Mnister will be
appoi nted by the President and the other Mnisters shall be
appointed on the-advice of the Prime Mnister. Article
75(3) /states that the Council of Mnisters is collectively
responsi ble to the Governnent. This is the basis of
responsi bl e~ Governnent. Article 75(3) by itself nmay not

apply when the House of People, is dissolved or prorogued.
But the harnonious reading of the nandatory character of
Article 75(1) along with Articles 75(2) and 75(3) is that
the President cannot exercise executive powers wthout the
aid and advice of 'the Council of Mnisters with the Prine
M nister at the head. |In that context, Articles 77(3) and
78 have full operation for duties of the Prime Mnister and
al l ocation of business among M ni sters.

These decisions of ‘this Court ~are based on the root
authority in King Enperor v. Sibnath Banerji & Os. 72 1. A
241. Section 59(3) of the Governnent of India Act, 1935
referred to as the 1935 Act contai ned provisions simlar to
Article 166(3) of our Constitution. The question arose
there as to whether the satisfaction of the Governor ' meant
the personal satisfaction as to matters set out in the rule
26, of the Defence of India Rules. It was held that these
matters could be dealt with by himin the normal manner in
whi ch the executive business of the Provincial CGovernnent is
carried on and in particular under Section 49 of° the 1935
Act and the provisions of the Rules of Business nade under
the aforesaid Section 59 of the 1935 Act. The -orders of
detention were held to be regular and appropriate. A
presunption of constitutionality was also to be _inplied
under the Rules of Business. The presunption of course
coul d be rebutted.

The Judicial Committee observed that the executive authority
inits broad sense included both a decision as to action and
the carrying out of such decision. The Judicial Commttee
said that such matters, as those which fell to be dealt ' with
by the Governor under Rule 26 of the Defence of India /Rules
woul d be dealt with by himin the nornal manner in-which the
executive business of the Provincial CGovernnent was 'carried
on under the provisions of the Act of 1935 and in particul ar
under Rul es of Business.

This Court in Bejoy Lakshm Cotton MIls Ltd. v. State  of
west Bengal and ors. reported in (1967) 2 S.C.R 406
considered the wvalidity of a notification signed by the
Assistant Secretary in the Land and Revenue Departnent of
the State Government. It was contended that the executive
power of the State is vested in the Governor under Article
154(1) of the Constitution, and, therefore. the satisfaction
of the Governor was contenpl ated under Section-, 4 and 6 of
the Land Developnment and Planning Act under which the
notification would be nade. Under the Rules of Business
made by the CGovernor under Article 166(3), the Governor
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allocated to the Mnister certain matters. The Mnister-in-
charge issued a Standing Order specifying the natters which
were required to.be referred to him
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The Rul es of Business in the Bejoy Lakshm Cotton MIIls case
(supra) indicated that the business of the Governnent was to
be transacted in various departnments specified in the

Schedul es. Land and Land Revenue was allocated as the
business of the Departnment of the Mnister wth that
portfolio. The Mnister-in-charge had power to make

standi ng Order regardi ng di sposal of cases. This Court held
that the decision of any Mnister or officer under Rules of
Business is a decision of the President or the Governor
respectively. The Governor neans, the Governor aided and
advised by the Mnisters. Neither Article 77(3) nor Article
166(3) provides for any delegati on of power. Although the
executive power of the State is vested in the Governor
actually it is carried on by K Mnisters under Rules of
Busi ness ‘made under Article 166(3). The allocation of
busi ness ‘of 'the Government is the decision, of the President
or the Governor on the aid and advice of Mnisters.

This Court in Jayantilal Anritlal Shodhan v. F. N Rana &
Os. [1964] 5 S C R 294 considered the wvalidity of a
notification issued by the President under Article 258(1) of
the Constitution’ entrusting with the consent of the
CGovernment of Bonbay to the Commissioners of Divisions in
the State of Bonmbay the functions of the Central Governnent
under the Land ‘Acquisition Act  in relation to t he
acquisition of land for the purposes of the Union within the
territorial jurisdiction of the Conmi ssi oner s. The
notification issued by the President was dated 24 July,
1959. The Conmi ssioner of Baroda Division, State of Cujarat
by notification published on 1 Septenber, 1960, exercising
functions wunder the notification-issued by the President
notified under Section 4(1) of the Land Acquisition Act that
certain land belonging to the appellant was needed for a
public pur pose. On 1 My, (1960 under t he Bonbay
Reor gani zati on Act, 1960 two States were carved out, /viz.,
Maharashtra and Gujarat. The appellant contended that the
notification issued by the President under Article 258(1)
was ineffective wthout the consent of the GCovernment of
the, newy forned State of QGujarat.

This Court 1in Jayantilal Anritlal Shodhan’s case (supra)
held that Article 258 enables the President to do by
notification what the Legislature could do by Ilegislation

nanely, to entrust functions relating to matters to which
executive power of the Union extends to officers named in
the notification. The notification issued by the President
was held to have the force of law. This Court . held /that
Article 258 (1) enpowers. the President to entrust “to the
State the functions which are vested in the Union, “and which
are exerci sable by the President on behal f of the Union and
further went on to say that Article 258 does not authorize
the President to entrust such power as are expressly vested
in the President by the Constitution and do not fall wthin
the anbit of Article 258(1). This Court illustrated that
observation by stating that the power of the President to
promul gate Ordinances under Articles 268 to 279 during an
enmergency, to declare failure of constitutional machinery in
States wunder Article 356, to declare a financial emergency
under Article 360; to make rules regulating the recruitnent
and conditions of service of persons appointed
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to posts and services in connection with the affairs of the
Union wunder Article 309 are not powers of the Union
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Gover nirent but are vested in the President by the
Constitution and are incapable of being delegated or
entrusted to any other body or authority under Article 258
(1).

The ratio in Jayantilal Anritlal Shodhan’s case (supra) is
confined to the powers of the President which can be
conferred on States under Article 258. The effect of
Article 258 is to make a blanket provision enabling the
President to exercise the power which the Legislature could
exercise by legislation, to entrust functions to t he
Oficers to be specified in that behalf by the President and
subject to the conditions Prescribed thereby. The result of
the notification by the President under Article 258 is that
wherever the expression appropriate Government" occurs in
the Act in relation to provisions for acquisition of |and
for the purposes of the Union, the words "Appropriate
CGovernment or the Comm ssioner of the Division having
territorial jurisdiction over the area in which the land is
situate" were deened to be substituted
The distinction nmade by this Court between the executive
functiong  of the Union and the executive functions of the
Presi dent does not |ead to any conclusion that the President
is not the constitutional head of Government. Article 74(1)
provides for the Council of. Mnisters to aid and advise
the President in/theexercise of his functions.. Article
163(1) nakes simlar provision for a Council of Mnisters to
aid and advise the Governor. Therefore, whether the func-
tions exercised by the President are functions of the Union
or the functions of the President they have equally to be
exercised with the ~aid and advice of the Council of
Mnisters, and the sane is true of the functions of the
Covernor except those which he has to exercise in his
di scretion.

In Sardari Lal's case (supra) an order was nade ' by the
Presi dent under sub-clause (c) to clause (2) of Article 311

of the Constitution. The order was : "The President is
satisfied that you are unfit to be retained in the public
service and ought to be dismssed from service. The

President is further satisfied under sub-clause (c) of
proviso to clause (2) of Article 311 of the Constitution
that in the interest of the security of the State-it is not
expedient to hold an inquiry". The order was chall enged on
the ground that the order was signed by the Joint Secretary
and was an order in the nane of the President of India -and
that the Joint Secretary could not exercise the authority on
behal f of the President.

This Court in Sardari Lal’s case (supra) relied on two deci -
sios of this Court. One is Mti Ram Deka etc. 'v. GCenera
Manager N.E. F. Railway, Maligaon, Pandu [1964] 5 SCR 683 and
the other is Jayantilal Amritlal Shodhan's case (supra) Moti
Ram Deka's case (Supra) was relied on in support- of the
proposition that the power to disniss a Governnent servant
at pleasure is outside the scope of Article 53 and 154 of
the Constitution and cannot be del egated by the President or
the Governor to a subordinate officer and can be exercised
only by the President or the Governor in the
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manner prescribed by the Constitution. Cause (c) of the
proviso to Article 311(2) was held by this Court ii Sardari

Lal’s case (supra) to nean that the functions of the
Presi dent under that provision cannot be del egated to anyone
else in the case of a civil servant of the Union and the
President has to be satisfied personally that in the
interest of the security of the State it is not expedient to
hold an inquiry prescribed by Article 311(2). In support of
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this viewthis Court relied on the observation in Jayantil al
Anrit Lal Shodhan’s case (supra) that the powers of the
President wunder Article 311(2) cannot be del egated. Thi s
Court also stated in Sardari Lal’'s case (supra) that the
general consensus of the decisions is that the executive
functions of the nature entrusted by certain Articles in
which the President has to be: satisfied hinmself about the
exi stence of «certain facts or state of affairs cannot be
del egated by himto anyone el se.

The decision in Sardari Lal’'s case that the President has to
be satisfied personally in exercise of executive power or
function and that the functions of the President cannot be
del egated is with respect not the correct statenment of |aw
and is against the established and uniform view of this
Court as enbodied in several decisions to which reference
has already been nade. These decisions are from the year
1955 wupto the years 1971. The decisions are Rai Saheb Ram
jawaya ~ Kapur v. State of Punjab [1955] 2 S.C.R 225, A
Sanj eevi Neidu v. State of Madras [1970] 3 S.C.R 505 and U
N. R Rao v. Snt. Indira Gandhi [1971] Suppl. S.C R 46.
These decisions neither “referred ‘to nor considered in
Sardari Lal’'s case (supra).

The President as well ‘as the Governor is the Constitutiona
or formal head. The President as well. as the Governor
exercises his powers and functions conferred on him by or
under the Constitution on the aid and advice of his Counci
of Mnisters, save in spheres where the Governor is required
by or under the Constitution to exercise his functions in
his discretion. Wherever the Constitution requires the
satisfaction of the President or the Governor for the exer-
cise by the President or the Governor of any power or
function, the satisfaction required by the Constitution is
not the personal satisfaction of the President or Governor
but the satisfaction of the President or CGovernor 'in the
Constitutional sense in the Cabinet system of Governnent,
that is, satisfaction of his Council of Mnisters on whose
aid and advice the President or the Governor generally
exercise all his powers and functions. The decision of any
M nister or officer under rules of business made under any
of these two Articles 77(3) and 166(3) is the decision of
the President or the Governor respectively. These articles
did not provide for any del egation. Therefore, the decision
of Mnister or officer under the rules of business is the
deci sion of the President or the CGovernor

In Mti Ram Deka's case (supra) the question for decision
was whether Rules 148(3) and 149(3) which provided for
term nation of the service of a permanent Governnent servant
by a stipulated notice violated Article 311. The Mjority
opinion in Mti RamDeka' s case (supra) was that ~ Rules
148(3) and 149(3) were invalid inasnmuch as they are
i nconsistent with the provisions of Article 311(2):
7---L192SupCl/ 75
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The decision in Mti RamDeka s case supra iSs not - an
authority for the proposition that the power to dismiss a
servant at pleasure is outside the scope of Article 154 and
cannot be delegated by the Governor to a subordinate
of ficer.

This Court in State of Utar Pradesh & Ors. v. Babu Ram Upa-
dhya [1961] 2 S.C.R 679 held that the power of the Governor
to dismss at pleasure, subject to the provisions of Article
311, is not an executive power under Article 154 but a
Constitutional power and is not capable of being del egated
to officers subordinate to him The effect of the judgnent
in Babu Ram Upadhya’'s case (supra) was that the Governor
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could not delegate his pleasure to any officer nor could any
| aw provi de for the exercise of that pleasure by an officer
with the result that statutory rules governing disnm ssal are
binding on every officer though they were subject to the
overriding pleasure of the Governor. This would nmean that
the officer was bound by the Rul es but the Governor was not.
I n Babu Ram Upadhya's case (supra) the majority view stated
seven propositions at p. 701 of the report. Proposition No.
2 is that the power to dismss a public servant at pleasure
is outside the scope of Article 154 and therefore cannot be
del egated by the Governor to a subordinate officer and can
be exercised by himonly in the manner prescribed by the
Constitution. Propositions No. 3 and 4 are these. The
tenure of a public servant is subject to the I[imtations or
qualifications nentioned in Article 311 of the Constitution
The Parlianent or the Legislatures of States cannot nake a
| aw abrogating or nodifying this tenure so as to inpinge
upon the overriding power conferred upon the President or
the Governor under Article 310 as qualified by Article 311
Proposition"No. 5is that the Parlianent or the Legislatures
of States can nmeke a law regulating the conditions of
service of such a nenmber which includes proceedings by way
of disciplinary action, w thout affecting the powers of the
Pr esi dent or the Governor under Article 310 of the
Constitution read with Article 311. Proposition No. 6 1is
that the Parliament and the Legi slatures also can nake a | aw
laying down and regulating the scope and content of the
doctrine of "reasonable opportunity" enbodied in Article
311, but the said | aw woul d be subject to judicial review
Al'l these propositions were reviewed by the majority opinion
of this Court in Mti Ram Deka’s case (supra) and this Court
restated that proposition No. 2 nust be read along with the
subsequent propositions specified as propositions No. 3, 4,
5 and 6. The ruling in Mdti Ram Deka's case (supra) is that
a law can be franed prescribing the procedure by which and
the authority by whomthe said pleasure can be exercised.
The pl easure of the President or the Governor to dismss can
therefore not only be delegated but is also subject to
Article 311. The true position as laid dowmn in Mti Ram
Deka's case (supra) is that Articles 310 and 311 nust no
doubt be read together but once the true scope and effect of
Article 311 is determ ned the scope of Article 310(1) mnust
be limted in the sense

835

That in regard to cases falling under Article 311(2) the
pl easure nentioned in Article 310(2) nmust be exercised in-
accordance with the requirenments of Article 311.

The majority view in Babu Ram Upadhya’s case (supra) is no
| onger good law after the decision in Moti Ram Deka's / case
(supra). The theory that only the President or the Governor
is personally to exercise pleasure of dismssing or-renoving
a public servant is repelled by express words in Article 311
that no person who is a nenber of the Civil service or holds
a civil post under the Union or a State shall be disnissed
or renoved by authority subordinate to that by which he was
appoi nted. The words "dism ssed or renpved by an authority
subordinate to that by which he was appoi nted" indicate that
the pleasure of the President or the Governor is exercised
by such officers on, whomthe President or the Governor
confers or del egates power.

The provisions of the Constitution which expressly require
the Governor to exercise, his powers in his discretion are
contained in Articles to which reference has been nade. To
illustrate, Article 239(2) states that where a Governor is
appoi nted an Administrator of an adjoining Union Territory
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he shall exercise his functions as such admnistrator
i ndependently of his Council of Mnisters. The ot her
Articles which speak of the discretion of the Governor are
par agraphs 9(2) and 18(3) of the Sixth Schedul e and Articles
371(1)(b), 371A(1)(d) and 371A(2)(b) and 371A(2)(f). The
di scretion conferred on the Governor nmeans that as the
constitutional or formal head of the State the power s
vested in him |In this connection, reference nmay be, nade
to Article 356 which states that the Governor can send a
report to the President that a situation has arisen in which
the Government of the State cannot be, carried on in

accordance with the provisions of this Constitution. Agai n
Article 200 requires the Governor to reserve for
consideration any Bill which in his opinionif it becane

law, would so derogate fromthe powers of the High Court as
to endanger the position which the H gh Court is designed to
fill under the Constitution.

In making a report under Article 356 the Governor wll be
justified in exercising his discretion even against the aid
and advice of his Council of Mnisters. The reason is that
the failure of the Constitutional machinery nay be because
of the conduct of the Council of M ni sters. Thi s
di scretionary power i's given to the Governor to enable him
to report to the President who, however, must act on the

advice of his Council of Mnisters in all matters. In this
context Article 163(2) is explicable that the decision of
the Governor in his discretion shall be final and the

validity shall not be called in question. The action taken
by the President on such a reportis a different matter.

The President acts —on the advice of his Council of
Mnisters. 1In all other matters where the CGovernor acts in
his discretion he will act in harnony with hi's Council of
M ni sters. The Constitution does not aimat providing a
parallel admnistration wthin the State by allowing the
CGovernor to go against the advice of the Council of
M ni sters.
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Simlarly Article 200 indicates another instance where the
Covernor may act irrespective of any advice fromthe Counci
of Mnisters In such matters where the Governor” is to
exerci se his discretion has nust discharge his duties to the
best of his judgment. The Governor is required to pursue
such courses which are not detrinmental to the State.

For the foregoing reasons we hold that the President or the
Covernor acts on the aid and advice of ~the Council of
Mnisters with the Prime Mnister at the head in the case of
the Union and the Chief Mnister at the head in the case of
State in all matters which vests in the executive whether
those functions are executive or legislative in . character.
Neither the President nor the Governor is to exercise the
executive functions personally. The present appeals concern
t he appoi ntment of persons other than District Judges to the
Judicial Service of the State which is to be made by the
Covernor as contenplated in Article 234 of the Constitution
after consultation with the State Public Service Comm ssion
and the H gh Court. Appointnent or dismissal or renoval of
persons belonging to the Judicial Service of the State is
not a personal function but is an executive function of the
Governor exercised in accordance with the rules in that
behal f under the Constitution

In the present appeals the two rules which deal wth
term nation of services of probationers in the Punjab G vi
Service (Judicia Branch) are Rule 9 of the Punjab G vi
Servi ce (Punishnent and Appeal) Rules, 1952 and Rule 7(3) in
Part D of the Punjab Civil. Service (Judicial Branch) Rules
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1951 hereinafter referred to as Rule 9 and Rule 7. The
services of the appellant Sansher Singh were termnated
under Rule 9. The services of Ishwar Chand Agarwal were
term nated under Rule 7(3).

Rule 9 provides that where it is proposed to term nate the
enpl oyment of a probationer, whether during or at the end of
the period of probation, for any specific fault or on
account of the unsatisfactory record or unfavorable reports
implying the unsuitability for the service, the probationer
shal | be apprised of the grounds of such proPosal, and given
an opportunity to show cause against it, before orders ate
passed by the authority conpetent to term nate the
appoi nt nent .

Rule 7(3) aforesaid provides that on the conpletion of the
period of probation of any nmenber of the service, the
Governor may, on the recomrendation of the H gh Court,
confirm himin his appointnent-if he is working against a.
per manent “vacancy or, if his work Dr conduct is reported by
the Hi gh Court to be unsatisfactory, dispense wth his
services ~or revert himto his fornmer substantive post, if
any, or extend his period of probation and thereafter pass
such orders as he could have passed on the expiry of the
first period of probation.

Rule 9 of the puni shment  and appeal Rules contenplates an
inquiry into grounds  of proposal of termnation of the
enpl oynment of
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the probationer. Rule 7 on the other hand confers power on
the Governor on the recomendation of the High Court to
confirmor to suspense with the services or to revert himor
to extend his period of probation

The position of a probationer. was considered by this Court
i n Purshotam Lal Dhingra v. Union of India{1958] S C.R 828
Das, C.J., speaking for the Court said that where a person
is appointed to a permanent post in Government service on
probation the term nation of his service during or ' at the
end of the period of probation win not ordinarily’/ and by
itself be a punishnent because the Goverrment servant so
appointed has no right to continue to hold such-a post any
nore than a servant enployed on probation by a private
enployer is entitled to do so. Such a termination does not
operateas a forfeiture of any right of a servant to hold the

post, for he has no such right. Qovi ously such a
term nation cannot be a dismissal, removal or reduction in
rank by way of punishment. There are, however, two
i mportant observations of Das, C.J., in Dhingra's case

(supra). One is that if a right exists under a contract or
service Rules to termnate the service the notive operating
on the mnd of the Governnent is wholly irrelevant. The
other is that if the termination of service is sought to be
founded on msconduct, negligence, inefficiency “or ' other
disqualification, then it is a punishment and violates
Article 311 of the constitution. The reasoning why ' notive
is said to be irrelevant is that it inheres in the state  of
mnd which is not discernible. on the other land, if
termnation is founded on m sconduct it is objective and is
cani f est.

No abstract proposition can be laid dowmn that where the
services of a probationer are termnated wthout saying
anything nmore in the, order of termination than that the
services are termnated it can never anmpunt to a punishnment
in the facts and circumstances of the case. | f a
probati oner is discharged on the ground of nmisconduct, or
inefficiency or for simlar reason without a proper enquiry
and without his getting a reasonable opportunity of show ng
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cause against his discharge it may in a given case anount to
renoval from service within the nmeaning of Article 311(2) of
the Constitution.

Before a probationer is confirmed the authority concerned is
under an obligation to consider whether the work of the
probationer is satisfactory or whether he is suitable for
the post. In the absence of any Rules governing a
probationer in this respect the authority may cone to the
concl usion that on account of inadequacy for the job or for
any tenperanental or other object not involving noral
turpitude the probationer is unsuitable for the job and
hence nust be discharged. No punishrment is involved, in
this. The authority may in sone cases be of the view that
the conduct of the probationer may result in disnissal or
renoval on an inquiry. ~But in those cases the authority nmay
not hold an inquiry and may sinmply discharge the probationer
with a viewto giving hima chance to make good in other
wal ks of life without a stigma at the tine of termnation of
probation. |[|f, on the other hand,
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the probationer is faced with an enquiry on charges of
m sconduct or inefficiency ~or corruption, and if hi s
services are term nated wi thout follow ng the provisions of
Article 311(2) he can claimprotection.. In Gopi Kishore
Prasad v. Union of India A/1.R 1960 S.C. 689 it was said
that if the Governnent proceeded agai nst” the probationer in
the direct way wi thout casting any aspersion-on his honesty
or conpetence, his discharge woul d not have the effect of
renoval by way of punishment. Instead of taking the easy
course the GCovernment  chosethe nore difficult one of
starting proceedings against. himand branding him as a
di shonest and i ntonpetent officer

The fact of holding an inquiry is not always concl usive.
VWhat is decisive is whether the order is really by 'way of
puni shment. (See State of Orissa v. Ramarain Das [1961] 1
S.C R 606). If there is an enquiry the facts and
circunstances of the case will be looked intoin order to
find out whether the order is one of dismissal in substance,
(See WMadan Gopal v. State of Punjab [1963] 3 S.C.R ~~ 716).
In R C Lacy v. State of Bihar & O's. (G vil Appeal  No. 590
of 1962 decided on 23 Cctober, 1963) it was held that _an
or der of reversion passed following an enquiry into - the
conduct of the probationer in the circunstances of that case
was in the nature of prelimnary inquiry to enable the
Covernment to deci de whether disciplinary action should be
t aken. A probationer whose terns of service provided that
it could be term nated w thout any notice and w'thout any
cause being assigned could not claim the protection of
Article 311 (2). (See R C. Banerjee v. Union of  India
[1964] 2 SS.C.R 135.) Aprelimnary inquiry to satisfy that
there was reason to dispense with the services of a
temporary enpl oyee has been held not to attract Artiele 311
(See Chanpaklal G Shah v. Union of India [1964] 5 S.CR
190). On the other hand, a statenment in the order  of
termnation that the tenporary servant is undesirable has
been held to inport an elenent of punishnent (See Jagdish
Mtter v. Union of India A I.R 1964 S.C. 449).

If the facts and circunstances of the case indicate that the
substance of the order is that the term nation is by way of
puni shment then a probationer is entitled to attract Article
311. The substance of the order and not the formwould be
decisive. (See K. H Phadnis v. State of Maharashtra [1971]
Supp. S.C. R 118).

An order terminating the services of a tenmporary servant or
probati oner wunder the Rules of Enploynent and wthout
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anything nore wll not attract Article 311. \Were a
departrmental enquiry is contenplated and if an enquiry is
not in fact proceeded with Article 311 will not be attracted

unless it can be shown that the order though unexceptionable
in formis made following a report based on m sconduct. (See
State of Bihar v. Shiva Bhikshik [1971] 2 S.C.R 191).

The appellant Ishwar Chand Agarwal contended that he
conpleted his initial period of two years' probation on 11
Novermber, 1967 and the nmaximum period of three years’
probation on 11 Novenber, 1968 and by reason of the fact
that he continued in service after the expiry
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of the maxi mum period of probation he becane confirmed. The
appel | ant al so contended that he had a right to be confirned
and there was a permanent vacancy in the cadre of the
service on 17 Septenber, 1969 and the sane should have been
allotted to him

Rul e 7(1) states that every Subordinate Judge, in the first
i nstance, ~ be appointed on probation for two years but this
period may be -extended fromtine to time expressly or
inpliedly so that the total period of probation including
extension, if any, does not exceed three years. The
explanation to Rule 7(1) is that the period of probation
shal | be deened to have been extended if a Subordi nate Judge
is not confirned on the expiry of his period of probation
Counsel for the appellant relied on the decision of this
Court in State of Punjab v. Dharam Singh [1968] 3 SCR 1
where this Court drew an inference that an enployee allowed
to continue in the post on conpletion of the nmaxi mum period
of probation is confirnmed in the post by inplication. In
Dharam Singh's case (supra) the relevant rule stated that
the probation in the first instance is for one year with the
proviso that the total period of probation including ex-
tension shall not exceed three years. ~In Dharam  Singh's
case (supra) he was allowed to-continue without an order of
confirmation and therefore the only possible view in the
absence of anything to the contrary in the Service Rul es was
that by necessary inplication he nust be regarded as having
been confi rmed.

Any confirmation by inplication is negatived in the present
case because before the conpletion of three years the High
Court found prinma facie that the work as well as the conduct
of the appellant was unsatisfactory and a notice was~ given
to the appellant on 4 October, 1968 to show cause as to why
his services should not be terminated. Furthernore, Rule 9
shows that the enploynent of a probationer can be proposed
to be term nated whether during or at the end of the period
of probation. This indicates that where the notice is given
at the end of the probation the period of probation  gets
extended till the inquiry proceedings conmenced by the
noti ce under Rule 9 cone to an end. |In this background the
explanation to rule 7(1) shows that the period of probation
shall be deened to have been extended inpliedly if a
Subordi nate Judge is not confirned on the expiry of  this
period of probation. This inplied extension where a
Subordi nate Judge is not confirned on the expiry of the
period of probation is not found in Dharam Singh's case
(supra). This explanation in the present case does not nean
that the inplied extension of the probationary period is
only between two and three years. The explanation on the
contrary nmeans that the provision regarding the maxinmm
period of probation for three years is | directly and not
mandatory unlike in Dharam Singh’s case (supra) and that a
probationer is not in fact confirned till an order of
confirmation i s made.
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In this context reference may be nade to the proviso to Rule
7(3). The proviso to the Rule states that the conpletion of
the maxi mum period of three years’ probation would not
confer on himthe right to
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be confirmed till there is a permanent vacancy in the cadre.
Rule 7 (3) states that an express order of confirmation is
necessary. The proviso to Rule 7(3) is in the negative form
that the conpletion of the nmaxi mum period of three vyears
would not confer a right of confirmation till there is a
per manent vacancy in the cadre. The period of probation is
therefore extended by inplication until the proceedi ngs com
nmenced against a probationer I|ike the appellant are
concluded to enable the Government to decide whether a
probati oner should be confirmed or his services should be
terminated. No confirmation by inplication can arise in the
present case in the facts and circunstances as also by the
meani ng  and operation-of Rules 7(1) and 7(3) as aforesaid.

It is necessary at this stage to refer to the second
proviso. to Rule 7(3) which cane into existence on 19
Noverber, - 1970. That proviso of course does not apply to
the facts of the present case. That proviso states that if
the report of the Hi gh Court regarding the wunsatisfactory
work or conduct of ‘the probationer is made to the Governor
before the expiry of the maxinmum period of probation
further proceedings in the matter may be taken and orders
passed by the Governor of Punjab dispensing with his
services or revertiing himto his substantive post even after
the expiry of the maxi mum peri od of probation. - The second
proviso makes explicit-which is inplicit inRule. 7(1) and
Rule 7(3) that the period of probation gets extended till
the proceedings comenced by the notice cone to an end
either by confirmation or discharge of the probationer
In the present case, no confirmation by inplication can
arise by reason of the notice to show cause given on 4
October, 1968, the enquiry by the Director of Vigilance to
enquire into allegations and the operation of Rule 7 of the
Service Rules that the probation shall be extended inpliedly
if a Subordinate Judge is not confirned before the expiry of
the period of probation. Inasmuch as |Ishwar Chand = Agarwa
was not confirmed at the end of the period of probation con-
firmation by inmplication is nullified.

The second contention on behal f of Ishwar Chand Agarwal was
that the termination is by way of punishnment. It was said
to be an order renoving the appellant fromservice on the
basis of charges of gross m sconduct by ex-parte  enquiry
conducted by the Vigilance Departnent. The enquiry was said
to be in breach of Article 311 as also in violation of rules
of natural justice. The appellant relied on Rule 9 to / show
that he was not only entitled to know the grounds but also
to an opportunity to represent as a condition precedent to
any such termination. The appellant put in the forefront
that the termnation of his services was based on the
findings of the Vigilance Departnent which went into 15
al | egations of msconduct contained in about 8 conplaints
and these were never communicated to him

The Hi gh Court under Article 235 is vested with the contro

of subordinate judiciary. The Hi gh Court according to the
appellant failed to act in terns of the provisions of the
Constitution and abdicated the control by not having an
inquiry through Judicial Oficers
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subordinate to the Control of the H gh Court but asking the
Government to enquire through the Vigilance Departnent.

It was submitted on behalf of the State that the enquiry
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suggested by the Hgh Court through the Director of
Vi gilance was not to satisfy itself about the wunsuitability
of the appellant but to satisfy the Government that the
reconmendati on which had already been nade by, the High
Court for the termination of the service of |shwar Chand
Agarwal shoul d be accept ed.

The High Court for reasons which are not stated requested
the Governnent to depute the Director of Vigilance to hold
an enquiry. It is indeed strange that the H gh Court which
had control over the subordinate judiciary asked t he
CGover nirent to hold an enquiry through the Vi gi | ance
Depart ment . The nmenbers of the subordinate judiciary are
not only under the control of the High Court but are also
under the care and custody of the H gh Court. The High
Court failed to discharge the duty of preserving its
control. The request by the Hi gh Court to have the enquiry
through the Director of Vigilance was an act of self
abnegati ons. The contention of the State that the High
Court 'wanted the Government to be satisfied nmakes nmatters
worse The ~CGovernor will act on the reconmendation of the
H gh Court. That is the broad basis of Article 235. The
Hi gh Court should have conducted the enquiry preferably
through District Judges. ~The nenbers of the subordinate
Judiciary look up to the H gh Court not only for discipline
but also for dignity.  The Hi gh Court acted in total dis-
regard of Articles 235 by asking the Governnent to enquire
through the Director of Vigilance.

The enquiry officer nominated by the Director of Vigilance
recorded the statenents of the witnesses behind the back of
the appellant. The enquiry was to ascertain the truth of
all egations of msconduct. Nei t her the report  nor the
statenents recorded by the Enquiry Oficer reached the
appel lant. The Enquiry O ficer gave his finding,; on alle-
gations of msconduct. The Hi gh Court accepted the report of
the Enquiry Oficer and wote to the Government on 25 'June,
1969 that in the light of the report the appellant was not a
suitable person to be retained in service. The order of
term nation was because of the recomendations in the

report.
The order of termination of the services of —|Ishwar Chand
Agarwal is clearly by way of punishnent in the facts and

circunstances of the case. The Hi gh Court not only denied
| shwar Chand Agarwal the, protection under Article 311 but
al so deni ed itself the dignified control over t he
subordi nate Judiciary. The form of the order is not
decisive as to whether the order is by way - of punishnent.
Even an innocuously worded order term nating the service nay
in the facts and circunstances of the case establish that an
enquiry into allegations of serious and grave character of

m sconduct involving stigma has been made ill infarction of
the provision of Article 111. In such a case file
sinplicity of the formof the order wll not give any
sanctity. That is exactly
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what has happened in the case of |shwar Chand Agarwal . The
Order of termnation is illegal and must be set aside.

The appel | ant Sansher Singh was appointed on 1 My, 1964- as
Subordi nate Judge. He was on probation. On 22 March, 1967
the Chief Secretary issued a notice to him substantially
repeating the same charges which had been comunicated by
the Registrar on 15 Decenber, 1966 and asked the appell ant
to show cause a to why his services should not be terninated
as he was found unsuitable for the job. The appellant gave
an answer. On 29 April, 1967 the services of the appellant
wer e term nated.
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The appel | ant Shansher Singh in the context of the Rules of
Busi ness contended that the renpbval of a Subordinate Judge
from Service is a personal power of the Governor and is
i ncapabl e of being delegated or dealt with under the Rules
of  Busi ness. We have already held that the Governor can
al l ocate the business of the Governnent to the Mnisters and
such allocation is no delegation and it is an exercise of
executive power by the Governor through the Council or Ofi-
cers under the Rules of Business. The contention of the
appel l ant that the order was passed by the Chief Mnister
wi thout the fornmal approval of the Governor is, therefore,
untenable. The order is the order of the Governor

The appel | ant was asked to show cause as to why his services
shoul d not be termi nated. There were four grounds. One was
that the appellant’s ~behavior towards the Bar and the
[itigant public was highly objectionable derogatory, non-
cooperative and unbecoming of a judicial officer. The
second was that the appellant would | eave his office early.
The third was the conplaint of ~Omn Prakash, Agriculture
| nspect or that ~the appellant abused his position by
procl ai mng that he woul d get Om Prakash involved in a case
if he did not cooperate with Mangal Singh, a friend of the

appel l ant and Bl ock Developrment O ficer, Sultanpur. The
fourth was the conplaint” of Prem Sagar that the appell ant
did not give full opportunity to Prem Sagar to |ead

evi dence. Prem Sagar al so conpl ai ned t hat the decree-hol der
nmade an application for execution of the decree agai nst Prem
Sagar and the appellant w thout —obtaining office report
incorporated sone ‘additions in-the original  judgnent and
warrant of possession.

The appel | ant showed cause. The appell ant said that he was
not provided wth an opportunity to work under ‘the sane
superior officer for at |east six nonths so that independent
opinion could be forned about his know edge, work and
conduct. On 29 April, 1967 the appellant received a letter
fromthe Deputy Secretary to the Governnent addressed to the
Regi strar, Punjab and Haryana H gh Court that the /services
of the appellant had been term nated.

It appears that a nountain has been made out of a nole hill.
The allegation against the appellant is that he helped the
opponent of Prem Sagar. The case agai nst Prem -Sagar was

heard on 17 April, 1965. Judgnent was pronounced the -same
day. The application for execution of the decree was
entertained on the sanme day by the appellant.
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In the warrant the appellant wote with his own hands the
words, "Trees, well, crops and other rights attached to the
l and" . This correction was nmade by the appel lant in order
that the warrant might be in conformty with the plaint’ and
the decree. There is nothing wong in correcting the
warrant to make it consistent with the decree. |t appears

that with regard to the conplaint of leaving office  early
and the conplaint of Om Prakash, Agriculture Inspector the
appel l ant was, in fact punished and a puni shment of warning
was inflicted on him

The appel l ant clainmed protection of Rule 9. Rule 9 nakes it
i ncunmbent on the authority that the services of a
probationer can be terminated on specific fault or on
account of unsatisfactory record inplying unsuitability. In
the facts and circunstances of this case it is. clear that
the order of term nation of the appellant Sanmsher Singh was,
one of punishnent. The authorities were to find out the
suitability of the appellant. They however concer ned
thenselves with matters which were really trifle. The-
appel lant rightly corrected the records in the case of Prem
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Sagar . The appellant did so with his ow hand. The order
of termnation is in infraction of Rule 9. The order of
termnation is therefore set aside.

The appel | ant Shansher Singh is now enployed in the Mnistry

of | aw. No useful purpose will be served by asking for
reconsideration as to the suitability of the appellant
Sansher Singh for confirmation. |If the authorities had at

the proper time been a little nore careful and cautious
perhaps the appellant m ght not have left the subordinate
Judi ci al Service and sought enpl oynment el sewhere.

For the foregoing reasons we hold that the President as well
as the Governor acts on the aid and advice of the Council of
Mnisters in executive action and is not required by the
Constitution to act personally wthout the aid and advice of
the Council of Mnisters or against the aid and advice of
the Council of Mnisters. Were the Governor has any
discretion the GCovernor acts on his own judgnent. The
CGovernor exercises his discretion in harmony wth his
Council of Mnisters. The appointnent as well as renpval of
the nenbers of the Subordinate Judicial Service is an
executive-action of the Governor to be exercised on the aid
and advice of the Council of Mnisters in accordance wth
the provisions of the Constitution. Appoi nt ment s and
renovals of persons are nmade by the President and the
Governor as the constitutional head of the executive on the
aid and advice of the Council of Mnisters. - That is why any
action by any servant of the Union or the State in regard to
appoi nt nent di smissal is brought against the Union or the Jr
State and not against the President or the Governor

The orders of term nation of the services of the appellants

are set aside. The appellant |shwar Chand  Agarwal is
declared to be a nenber of the Punjab CGvil " Service
(Judicial Branch). The appellant Sansher Singh succeeds in
so far as the order of terminationis set aside. In view of

the fact that Sansher Singh is already enployed in the
M nistry of Law no relief excepting salary or other nonetary
benefits which accrued to himupto the tine he /obtained
enpl oyment in the Mnistry of Law is given.

The State of Punjab will pay costs to the appellants.
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KRI SHNA | YER J-These two appeals, by a couple of snal
judicial officers whose probation has been term nated by
orders of concerned Mnisters in conformty Wth t he

recomendat i ons of the High Court, have proj ected
constitutional issues whose profound inmport ~and br oad
i mpact, if accepted, my shake up or re-shape t he.

parliamentary corner-stone of our nation. Great  deference
and conpl ete concurrence woul d have otherw se left us nerely
to say nme agree’, to what has fallen fromthe | earned ~ Chief
Justice just now, but when basic principles are -assailed
with textual support, academ c backing and judicial dicta,
speech, not silence, is our option

Putting aside for the noncesonme subsidiary, though salient,
guestions argued before us, we may focus on a problem of
great nonent which has been canvassed at length by the
| earned counsel for the parties. It is this problem which
has necessitated the hearing of this case by a Bench of
seven Judges. The question is : does our legal politica
system approximate to the Westninster-style Cabinet Govern-
ment or contenplate the President and Governor, unlike the
British Crown, being real repositories of and actually
exer ci si ng power in its conpr ehensi ve constitutiona
signification? Phrased netaphorically, is the Rashtrapati
Bhavan or Raj Bhavan-an |ndi an Bucki ngham Pal ace or a half
way house between it and the Wite House? This issue |ays
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bare the basics.

This Court has a solem duty, as a high sentinel authorized
by Art. 141, to declare what our |aw of the Constitution is,
how our suprema | ex has designed a project of power. The
maj or instrunentalities nust work in comity and avoid a
collision course, ensuring the ultimate authority and
continuous control of W, the People of India through the
House of elected nenbers. 1In essaying this task we nust
keep away from ideological slants and inaginary appre-
hensi ons and should not inport personal predilections-but
i nform oursel ves of the grand design of our Constitution and
the great nodels inspiring it.

May be, our founding fathers were not political prophets who

could foresee glaring abuses or perverted devel opnents. In
a passage which is classic, MII told the lovers of liberty
"OfF what avail is the nmost broadly popul ar

representative system if the electors do not
care to choose the best nmenmber of parlianent,
but choose himwho will spend nost noney to be
el ected ? Howcan a representative assenbly
work for good, if its nmenbers can be bought,

or if their -excitability of t erper anment
uncorrected by public discipline or private
self ~control, makes themincapable of calm
del i berati on, and they resort to nmanua

violence on the floor of the House, or shoot
at one another with rifles ?"(1)
We are not unm ndful of the agitational siege
of parlianmentary institutions and of the anti -
parliamentary build-up under way and the
rashes of frustration showing upagainst the
unsavory politics
The President and the Governors in the ' Indian
Constitution-by Justice M M | smai
Ori ent Longman.
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of power. But the limted task assigned to us is to
interpret the Constitution as it is, not to venture starry-
eyed proposals for reform Even so, our activism in
interpretation must not be bogged down by |ogomachy or
blinkered by Ilegalism but be aglow with the -insightfu
observations of Marshall, CJ. :
" W nust never forget that it is a
constitution which we are expoundi ng, a
constitution intended to endure for ages, and
consequently to be adapted to the various
crises of human affairs. Nor did they inmagine
that it was to be so strictly interpreted that
amendnents and radi cal revisi ons
woul d be constantly required to keep
Gover nment functioning snmoothly. "
Not the ternminological facade of euphemi sms, but the
underlying reality of government by the people, nust be our
| odestar, as we search for the true semantics of terns  of
art used in the Geat Charter.
It is surprising that extrene views have been propounded by
responsible jurists on the |aw of our Constitution in the
strategi c sector of the President vis-a-vis his Cabinet and
dangerous portents rmust therefore be forestalled by an
authoritative statenent of the constitutional position by
the apex court. If, in that process, earlier ruling of this
Court have to be over-ruled, we nay not hesitate to do so.
For, it is truer to our tryst to be ultimtely right, than
to be consistently wong, where the constitutional destiny
of a devel opi ng nation is at stake. In the words of
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Learned Hand,the judiciary’'s proper representative character
as a conplenentary organ of the social will’ cannot be

over| ooked.

A skeletal projection of the facts on the forensic screen
sufficient to follow the problems raised in t hese
appeals, my now be nmade. Two fresher,,; in the State
judiciary, the appellants, were undergoing their prescribed
probation. Before the full termset by the rules had run
out, the High Court discovered unsavory conduct in these
officers and, as controlling authority, considered the need
to termnate their services on grounds of unsuitability.
The ups and downs of the followup action vary in the two
cases. In one, during the President’s rule, the Governor
i nstead of acting on the H gh Court’s advice indicated
that the charges were vague and a fresh enquiry be
hel d. Ther eupon, the Hi gh Court requested the Director of
Vigilance, to nmake some investigations which were actually
carried out by his  subordinate, the Superintendent of
Police. The Administrative Full Court, however held, on the
materials —avail able, but w thout a formal or full-blooded
enquiry, that on the proved charges the officer’s probation
deserved to be terminated for unsuitability. By then the
Council of Mnisters had cone into being and, on a
consi deration of the Hi gh Court’s report, the Chief Mnister
acted on it and ended the probation of the officer, although
the Governor’'s personal satisfaction about this step was
nei t her sought nor secured. Al so, by that tine, the maxi num
probation period of 'three years, under the relevant rules,
had expired and a permanent vacancy had also arisen.(This
bears on anot her argunment about the inport of the service
Rules.) In the other case also, the High Court ‘held the
of ficer unfit
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to be confirnmed without any el aborate enquiry and this view
was accepted by the Chief Mnister wthout reference to the
Gover nor .

The orders term nating probation have been chall enged on a
few grounds. Primarily, the power of appointnent being with
the Governor (or the President, in the case of Centra

Services) the renmpoval must be by himalone, —the —argunent
runs. VWerever the Constitution vests a function in the
Governor or President, as such. it has to be discharged by
him applying his mnd to the materials. He <can  neither
surrender to his ministers, nor delegate to his officers,
what the Constitution has enjoined shall-be executed by him
personal | y. Admittedly, in the present case, the ultinmate
order was made, without reference to the Governor, by the
Chief-Mnister who virtually accepted the reconmendati on of
the H gh Court. The | earned Attorney General and the
Additional Solicitor General, have refuted the whole /'basis
of this argument. W have, in the President and Governor, a
replicate of a constitutional monarch and a Cabi net
answer abl e to Parliament, substantially enbodying t he
conventions of the British Constitution-not a turn-key
project inported fromBritain, but an. edifice nade in India
with the know how of British Constitutionalism If this
theory be sound, Governnent is carried on by the Mnisters
according to the rules of allocation of business and, the
CGovernor, no nore than the Queen, need know or approve
orders issued in his nane. The core of the Wstmnster
system is that the Queen resigns, but the Mnisters rule,
except in a few special, though blurred, areas, one of which
certainly is not the appointnent and dismssal of civi

servants. The second maj or contention of Shri Sanghi, for
the appellant, is that the Hi gh Court and Government have,
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in substance, disnm ssed the probationers and, in doing so,
violated the constitutional mandate of Art. 311 and the
canons of natural justice. Even on the footing that the
i mpugned orders are innocuous term nations of probation, the
rul es whi ch enbody procedural fairness have been flouted the
consequence being invalidation. In the course of the
submi ssions, sone criticismwas |eveled at the H gh Court
requesting the Director of Vigilance police officer-to
investigate into the veracity of charges against judicia
of ficers. Thirdly, has the H gh Court the Ilast word
regarding termination of service of judicial personnel
CGovernment being a formal agency to inplenent it? This was
chal | enged at the bar, although we do not finally deal wth
it, for the reasons to be nentioned |ater. O her |esser
illegalities were relied on, but they have been dealt wth
in the judgnent of the |earned Chief justice, with which we
wholly agree. W confine ourselves to the dual principa
pl eas whose inpact will far exceed the nullification of
orders| by Mmnisters renmoving judicial probationers from
servi ce and deserve careful study.

The first broad proposition of the appellants is that the
pr esi dent and the Governor-are not just constitutiona
cousins of the British Queen, but real w elders of power,
best owed on them expressly by the ternms of the text, al nost
next of Kkin to their Arerican counterparts wth simlar
desi gnati ons. The /issue is so fundanental that its
resolution is necessary to know not only who can declare a
probationer’s fitness but who can declare a war in nationa
def ence or proclaim
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a breakdown of the State constitutional machinery or assent
to a bill passed by Parlianent. For, if under Art. 311 the
President must be personally satisfied for certain smal
steps, he nust surely be individually convinced regarding
the far nore nonentous spectrumof functions he is called
upon to discharge under a big bunch of other provisions.
And this reasoning regarding disposal of gubernatoria
busi ness or. discharge of official responsibilities wll
equal ly apply to Governors.

A sort of constitutional mni-crisis has been sparked off by
the decision in Sardarilal’s Case(1l) which regarded the
President’s personal satisfaction for dispensing, wth an
enquiry, for reasons of security of the State under clause
(c)of the proviso to Art. 311(2) of the Constitution, as

necessary and non-delegable. W will presently project,
with reference to t he Articles, t he rai nbow  of
adm ni strative, qguasi -j udi ci al and | egi sl ative t asks

specifically directed by the Constitution to be perforned by
the Head of the State in contradistinction to his Council of
Mnisters, if the appellant’s proposition were sound, thus
bringi ng dyarchy by a side wnd, as it were, and
emascul ating the plenary authority of Parlianent to whomthe
Presi dent is not but the Council of M ni sters is
responsi bl e. The peril to the Wstmnster nodel of
government is self-evident and serious if vital business  of
government is to be transacted de facto and de jury by the
head of the State, and the Mnisters, who are responsible to
the House consisting of the elected representative of the
peopl e, arc to be relegated to carrying on of t he
adm nistration only, subject to the over-riding presence,
pl easure and powers of their uncrown republican King.-

This dilemma of denpbcracy, created by a spreadout of the
rati onal e of Sardarilal (1), can be resolved only by a study
in depth of the political perspective and phil osophy and of
the conspectus of provisions, as well as an understandi ng of
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t he nodel s which influenced the Constitution franers. What
are the basic fabric, the animating spirit, and juridica
i deas of our constitutional structure and dynamics ?

The [ aw of our Constitution, any student of Indian politica
history and of conparative constitutional systens wll

agree, is partly eclectic but primarily an Indo-Anglian
version of the Westmnster nodel with guasi - f eder a
adapt ati ons, hi stori cal nodi fications, geopolitica

nmut at i ons andhonespun traditions-basically a bl ended brew of
the British parliamentary system and the GCovernment of
India Act, 1935 and near-Anerican, nonenclature-wi se and in
sone ot her respects.
Not the Potonmac, but the Thanes, fertilizes the flow of the
Yamuna. if we nay adopt a riverine inmagery. In this thesis
we are fortified by precedents of this Court, strengthened
by Constituent Assenbly proceedi ngs and reinforced by the
actual working of the organs involved for about a silver
j ubil ee” span of time.
Hi storically, ~the I'ndian constitutional aspirations flowed
along the British pattern. Ganville Austin refers, in his
book, to the Mdotilal Nehru Report and the Tej Bahadur Sapru
Report and K. M Minshi’s
(1) [21970] 3 S. C R 461
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Draft Constitution, in‘support. Several pages fromthe many
vol unmes of the Constituent Assenbly debates were read at the
Bar and the keynote thought in the |Iengthy deliberations has
been given by Granville Austin in these words :
"in the rapidly nmving world of the md-
twentieth century, a new Indiahad to be built
al nost overnight. How was the | eadership for
this task to be provided? What . type of
Executive woul d be stable, strong, effective,
and quick, yet withal, denocratic ?
The Assenbly chose a slightly nodified version
of the British cabinet system India was to
have a President, (indirectly elected for a
term of five years, who woul d be a
constitutional head of State in the manner of
the nonarch in England. As in England, there
was to be a council of nministers, -headed by
the Prime M ni st er and col l ectively
responsible to Parliament, to aid and advise
the head of State. The President was to- be
nom nal head of the Executive; the Prine
M nister the real head."
Nehr u, Pat el , Munshi, Sir B.N Rao, . Si'r Al ad
Kri shnaswany Aiyar and, above all, Dr. Anbedkar, who. was
Chairman of the Drafting Commttee, spoke in one voice, with
marginal variations on points immaterial to our /nmgjor
pur pose. What enmerges fromsuch a study is that, wth
m ni mal i nnovations, a Parliamentary-style quasi-federalism
was accepted, rejecting the substance of a Presidential-
style executive. This welding of st at esmanshi p and
schol ar shi p and willingness to borrow whatever was
beneficial resulted in a constitutional college where the
West mi nster synbols, backed by Indian experience, were
reverentially preserved and the pattern of mnisteria
responsibility was built into the framework of federa
republicanism \Wile the shopping list of Constitutions was
large, our founders’ selectivity narrowed it down to the

Constitutions of Comonwealth countries. Al so British
export of Cabi net Governnment had been nade Swadeshi by past
experience. Ill-assorted excerpts fromthe speeches of the

activists make for marvel ous unanimty on the Cabinet form
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Prime M nister Nehru explained the position with politica

clarity when
the President:

novi ng the clause relating to the election of

"One thing we have to decide at the very
beginning is what should be the kind of
governnmental structure, whether it 1is one
system wher e there is mnisteria
responsibility or whet her it is t he
Presidential systemas prevails in the United
States of Anerica; nany nenbers possibly at
first sight mght object to this indirect
election and may prefer an election by adult
suf frage. We have given anxi ous thought to
this matter and we cane to the very definite
conclusion that it would not be desirable,
first because  we want to enphasize t he
m nisterial character of the governnent, that
power really resided in the Mnistry and in
the Legislature and not in the President as
such. At the same time we did not want to
make the President just a nere figurehead |ike
the French President. W did not give
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him any real power but “we have made his
position  one of great authority and dignity.
You ' wi/ll notice fromthis Draft Constitution
that. he is also to be ~Comrander-in-Chief of
the 'Defence Forces just as ‘the Aneri can

President is. Now, t herefore if . we had an
el ection by adult franchise and yet did not
give him _any real powers, it mght becone

slightly anonmal ous and there mght be just
extraordi nary expense of time and energy and
noney w t hout any adequate result."”

H s opposition to a fixed tenure for Mnisters
stemed fromthe sane ground

"That raises a very fundanental issue of what
form you are going to gi ve to your
Constitution, the mninisterial parlianmentary
type or the American type. So far we have
been proceeding with the building up of the
Constitution in the Mnisterial sense and...we
cannot go back upon it."

Shri KM  Miashi expressed the historica
reason for the acceptance of the parlianentary
system

we nust not forget a very inportant fact that
during the last one hundred years |Indian
public life has largely drawn . upon the
traditions of the British constitutional |aw.
Most of us, and during the |last  severa
generations before us, public nen in |India,
have 1|ooked up to the British nodel as the
best . For the last thirty or forty years,
sone ki nd of responsibility has been
i ntroduced in the governance of this country.
our constitutional traditions have becone

Parl i ament ary and we have now all our
Provinces functioning more or less on the
British nodel. As a matter of fact, today,
t he Domi ni on Gover nnent of I ndi a is

functioning as a full-fledged Parlianentary
Gover nnent . "

At another stage, opposing Prof. Shah’ s
noti on f or adopti on of t he Anmeri can




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 37 of 67

Presi dency, he stressed the sane note, in a
conparative vein :

" W know that the Constitution in America is
not wor Ki ng as wel | as t he British
Constitution, for the sinple reason that the
Chief Executive in the country 1is separated
from t he | egi sl ature. The st rongest
Governnment and the nost el astic Executive have
been found to be in England and that is
because the executive powers vest in the
Cabi net supported by a majority in the Lower
House which has financial powers under the
Constitution. As a result, it is the rule of
the majority in the Ilegislature, for it
supports its leaders in the Cabinet, which
advi ses” the Head of the State, nanmely, the
King~ or the President. The Kind, or the
President is thus placed above party. He is
made really the synbol of the i mpartia
dignity of the Constitution.
The power of the Cabinet in England today is
no whit less than the powers enjoyed by the
President of the United States of America. By
reason of the fact that the Prine Mnister

8 L192SupCl /75
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and ' the whole Cabinet are nenbers of the
Legi sl ature, t he conflict bet ween t he

aut hority wi el dingthe executive-power and the
| egislature is reduced to mnimum really
there is none at all, because, at every nonent
of time, the Cabinet subsists only provided it
carries with it the support of the majority in
the Parliament."

B. N. Rau's prelimnary note suggested that the President

be clothed wth sone discretionary powers, but the Union

Constitution Conmittee-early in June 1947 "deci ded

unreservedly in favour of the parlianmentary ‘type of
government in which the President would have no specia
powers vested personally in himbut would exercise all his

functions, including the dissolution of the |ower chanber of
Parliament, only on the advice of his Mnisters."

The deletion of the earlier proposal for an Instrunent of
Instructions, has been nentioned in this context by sone
witers, but the reason for dropping it was set out by
Al'l adi Krishnaswany Ayyar in the Assenbly thus :

"It was provided in the Constitution... that
the Council of Mnisters would be collectively
responsi ble to the House of the People. " If a
President stood in the way of the Council of

M ni sters discharging that responsibility, he
woul d be guilty of vi ol ation of the
Constitution and would even be liable for im
peachnent . It was, therefore, nerely a
euphem stic way of saying that the President
had to be guided by the advice of hi s
M ni sters. The Council of Mnisters was
collectively responsible to the House of the
Peopl e, answerable to the House in regard to

the budget, all legislation and indeed for
every matter connected with the admnistration
of the country. There was therefore no
necessity for setting out in detail in an

article of the Constitution what the functions
and incidents of responsible governnent would
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be. "

On anot her occasion he reiterated

"the Union Constitution Comrittee and this
Assenbly have all adopted what nay be called
the Cabinet System of CGovernnent. "An infant
denocr acy cannot afford under noder n
conditions, to take the risk of perpetua
cl eavage, feud, or conflict, or threatened
conflict between the Legislature and t he
executive."

Dr. Anmbedkar’ s conpr ehensi ve st at emrent
i ntroducing the Draft Constitution on Novenber
4, 1948, is scintillating. He said

“In the Draft Constitution there is placed at
the head of the Indian Union a functionary who

is called the President of the Union. The
title of this functionary rem nds one of the
Presiden to the United States. But beyond

identity of nanmes there is nothing in comobn
between the form of governnment prevalent in
Arerica and the formof governnent proposed
under the Draft Constitution. Under the Draft
Constitution the President occupies the sane
position as the King under'the
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English Constitution. He is the head of the
State but not the executive. He represents
the 'nation but does not rule the nation. He

is the synmbol of the nation. Hi s place in the
adm nistration is that of a cerenmpnial device
on a seal by which the nation's decisions are
made known. Under the American Constitution
the President has under him Secretaries in
charge of different” Departnents. In like
manner the President of the Indian Union wll
have under him Monisters in char ge of
di fferent departnents of adm nistration. Here
again there is a fundanental di fference
between the two. The President of the ‘United
States is not bound to accept any advice
tendered to himby any of his Secretaries.

The President of the Indian—Union wll  be
general |l y bound by the advice of hi-s
M ni sters. He can do nothing contrary to

their advice nor can he do anything wthout
their advice. The President of the United
States can dismss any Secretary at-any tinme.
The President of the Indian Union has no power
to do so so long as his Mnisters.. command a
nmajority in Parlianent.

You can have a system which can give.you nore
stability but less responsibility or you can
have a system which gi ves you nor e

responsibility but Iess stability. The
Arerican and the Swiss systens give nore
stability but |ess responsibility. The

British system on the other band gives you
nore responsibility but |ess stability.

In England, where the Parlianmentary system
evails, the assessnment of responsibility of
the executive is both daily and periodic. The
daily assessnent is done by nenbers of Parlia-
ment, through questions, resolutions, no-
confidence notions, adjournnent notions, and
debat es on addresses. Periodic assessnent is
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done by the electorate at the time of the
el ecti on which nay take place every five years
or earlier. The daily assessment of
responsibility which is not available under
the Anerican systemis, it is felt, far nore
effective than the periodic assessment and far

nore necessary in a country like India. The
Draft Constitution in recomendi ng t he
Parliamentary system of executive has
preferred nor e responsibility to nor e
stability."

He silenced M. Kamath, who asked in the Assenmbly if refusa
to accept Mnisterial advice would anbunt to violation of
the Constitution, wth the words : "There is not the
slightest doubt about it." Austin, in his well known book
adds: "Ayyar concurred w th Anbedkar that a President who
did not heed the advice of his-Mnisters would in fact be
thwarting the wll of Parliament, for which he could be
i npeached.™
Sardar " Patel clinched the issue at a joint-session of two
crucial Commi ttees, in these words :
"Bot h these Committees(Union Constitution
Conmittee and the Conmittee on- he Mde
Provi nci al Constitution) met
852
and they came to the conclusion that it would
suit the conditions of this country better to
adopt the Parlianentary system of Con-
stitution, the British. type of Constitution
wi th which we are famliar”
Duri ng the gener al di scussi on on the
Constitution, at the concluding stage, T.T.
Kri shnamachari said
" 1t has been mentioned that one of the
chief defects of this Constitution is that we
have not anywhere nentioned that the President
is a constitutional 'head and the future of the
President’s powers is, therefore, doubtful..
This is a matter which has been exam ned by
the Drafting Conmittee to sone  extent. The
position of the President in a responsible
government is not the same as the position of
the Pr esi dent under a representative
Governnment |ike America and that is a m stake
that a nunber of people in the House have been
maki ng, when they said that the President wll
be an autocrat, and no one appears to realize
that the President has to act on the advice of
the Prime Mnister. So far as the rel ationship
of t he President with the Cabinet is
concerned, | must say that we have, so to say,
conpletely copied the system of responsible
government that is functioning in Britain
today; we have nade no deviation fromit —and
the deviations that we have made are only such
as are necessary because our Constitution is
federal in structure."
Partici pating in the same di scussi on,
Presi dent Rajendra prasad said
"We have had to reconcile the position of an
el ected President with an elected | egislature,
and in doing so, we have adopted nore or |ess,
the position of the British nonarch for the
Presi dent . |.Es position is that of a
constitutional President. Then we come to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 40 of 67

M ni st ers. They are, of course, responsible
to the Legislature and tender advice to the
President who is bound to act according to
that advice. Al though there are no specific
provi si ons, so far as | know, in t he
Constitution itself making it binding on the
Pr esi dent to accept the advice of his

Mnisters, it is hoped that the convention
under which in England the King acts al ways on
t he advi ce of his M ni sters will be

established in this country also and the
President. not so much on account of the
witten word-in the Constitution, but as a
result of this very healthy convention, wll
become a constitutional President in al
matters."

These solem words were uttered by the President of the
Constituent Assenmbly at the great nmonent when the nmotion or
final 'adoption of the Constitution was put to the vote of

t he Chanber-

The nost powerful dramatization of the Constitutional issue
is found in a debating episode in the Constituent Assenbly

when Dr.
Anbedkar .

Raj endra Prasad had pointed exchanges wth Dr.
We may reproduce those telling pages here

"M President : There is another anendnent
whi ch has been noved by Sardar Hukum Singh in
whi ch he says that the
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President may promulgate ordinances after
consul tation wi th his Council of Mnisters.

The Honourabl e Dr. B. R Anbedkar : | amvery
grateful to you for rem nding ne about this.
The poi nt is that t hat amendnent is
unnecessary because the President could not
act and will not act except on the advice of
the Mnisters.

M-. President : Wiwere is the provision in

t he Draft Constitution which bi'nds t he
President to act in accordance with the advice
of the Mnisters?

Dr. Anbedkar | amsure that there is a
provision and the provision—is that there
shall be a Council of Mnisters to aid and

advise the President in the exercise of his
functi ons.

M. President : Since we are having this
written Constitution, we nmust  have t hat
clearly put sonmewhere.

Dr. Anbedkar : Though | cannot point it/ out

just now, | amsure there is a provision. I
think there is a provision that the “President
will be bound to accept the advice of the
Mnisters. |In fact, he cannot act w thout the

advice of his Mnisters.

Sone Honourabl e Menbers : Article 61(1).

M. president : It only lays down the duty
of the Mnisters, but it does not |ay down the
duty of the President to act in accordance

with the advice given by the Mnisters. It
does not |ay down that the President is bound
to accept the advice. |Is there any other
provision in the Constitution? W will not be
abl e even to i npeach him because he will not

be acting in violation of the Constitution, if
there is no provision.
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Dr. Anbedkar : May | draw your attention to
Article 61, which deals with the exercise of
the President’s functions? |ie cannot exercise
any of his functions, unless he has got the
advice, in the exercise of his functions’. It
is not nerely to aid and advise’. In the
exerci se of his function,’” those are the nost
i mportant words.

M. president : | have ny doubts if this
word could bind the President. it only |lays
down that there shall be a Council of Mnis-
ters with the Prine Mnister at the Head to
aid and advise the President in the exercise

of his functions. It does not say that the
President will be bound to accept that advice.
Dr. Ambedkar ~: |If he does not accept the

advice of the existing Mnistry, he shall have
to find some other body of Mnisters to advise

hi m He WIl~ never be abl e to act
i ndependently of the M nisters.
M. President : |Is there any real difficulty

in providing sonewhere that the President will
be bound by the advice of the Mnisters?

Dr. Anmbedkar : We are doing that. If | may
say so, there is a provision.in the Instrunent
of Instructions.
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M. ‘President : | have considered that also
Dr. Anbedkar : Paragraph 3 reads : In al
matters. within the scope of  the executive
power of the Union, the President hall, in the

exerci se of the powers conferred upon him be
guided by the advice of his Mnisters, We-
propose to make sone -amendnent to that.
M. Presi dent : You want to change that? As
it is, it lays down that the President wll be
gui ded by the Mnisters in the exercise of the
executive powers of the Union and not in its
| egi sl ative power.
Dr. Anbedkar : Article 61 follows alnost
literally various other constitutions and the
Presidents have always understood that that
| anguage neans that they nust accept the
advi ce. If there is any difficulty, it wll
certainly be renedi ed by suitabl e amendnent.
The Anmbedkar approach, unequivocally accepted,
was
"It is the Prime Mnister’s business, with the
support of the Mnisters, to rule the country
and the President nay be permtted now and
then to aid and advise the Council of Mnis-
ters. Therefore, we should |ook at t he
substance and not at the mere phraseol ogy
which is the result of conventions.™
If the inner voice' of the founding fathers may be —any
guide, it is proved beyond reasonable doubt that the
President and, a fortiori, the Governor, enjoy nothing nore
and nothing less than the status. of a constitutional head
in a Cabinet-type governments few exceptions and nargina
reservations apart.
We nust however notice that a strong current of high-placcd
schol arship has expressed itself in the opposite direction
For instance, M. K. M Minshi, the author, has gone back on
his thesis as framer. He wites in The President under the
Indian Constitution” that the President is an independent
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organ of the State representing the whole Union and
exerci si ng i ndependent powers’ and reads cur Constitution as
a conmposite one in which the Parlianentary form of executive
and a President with power and authority are conbined’ .
Vhy ? To prevent a parlianentary governnent from becomni ng

parliamentary anarchy.’” Indeed, he has regar ded the
inmportation of English inventions as tantanount to an
amendnment of the Constitution’. The election of President,

his oath of office, his specific powers and his obligation
to prevent Cabinet dictatorship, have been marshaled by this

respected statesman. He has climaxed his reasoning by
taking the viewthat aid and advice in Art. 74, do not
inmply that the advice nust be accepted in all cases. Shri
K.  Sant hanam another cider statesman, also shares this
Vi ew. Even Dr. Rajendra Prasad is reported to have had

second thoughts on the denudation of Presidential powers (p.
141, The Constitution of India-How it has been framed-Pratap
Kumar Ghosh). This interpretative volte fsce may be due to
di sillusionment; for, Shri Minshi has plainly stated
"During the framing of the Constitution, we
all dreant that
we would nake a success of parlianentary
denocracy and
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the /British Cabinet system It rnust be
confessed that this experinment has failed. |If
| had to nmake a choice again, |- would vote for
the Presidential formof CGovernnent, so that,
whenever the politicians fail the country,

there is _at |east one strong organ of the
State capable of tiding over the crisis.”
In the field of legal interpretation, is wish to be father
to the thought?
Simlarly, M. Justice P.B. Mikherjea and M. Justice |snai
have argued that the Rashtrapati is more than the British
Crown, that he reigns and rules andis not a faint presence
like a full npbon at m d-day, but queen of the Constitutiona
sky. We will briefly exani ne the argunents which have been
set forth to substantiate the thesis that while the
initiative to deal with all matters of policy will be wth
the Cabinet and the Prime Mnister, the final decision shal
be such that the President can give his assent with honour
and self respect’ [quoted fromp. 98 of (1) supra]l. After
bewai | i ng how when unconceal ed opportuni smreigns suprene,
when principles are thrown to the winds in favour of _office
and power, when ideologies are given the go-by for the
tenmporary advantage of gaining and gathering votes on the
basis of catchy slogans, when self-interest! and petty
considerations prevail over national interest and when an
obj ect of immediate gain gets ascendancy over the pernanent
and paranount object of bringing into existence a  healthy
and contented society assured of the basic requirenents of
life, there can be no guarantee against perversion and
subversi on of any Constitution howsoever perfectly it mght
have been drawn up’, the learned jurist-judge states his
sequi tur
“I'n view of all these aspects. nmy view is that
the Constitution has not inposed on obligation
either on the President or on the Governors to
act in accordance wth the advice of the
Council of Mnisters inill matters and under
all circunstances and they have got a certain
anmount of discretion in the matter of preserv-
ing, protecting and defending the Constitution
and devoting themnmselves to the service and
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wel | -being of the people of India, overriding
the tenporary advantages sought to be gained
by any particular party in power for the tine
bei ng. "
Shri P.B. Mukherjea, in his Chimanlal Setalvad
Lectures, has propounded the thesis that-
"These constitutional features and provisions
are not nere pious Wi shes devoid of
constitutional and |egal substance, but are
specific tenets of the Indian Constitution
Their w sdom lies in the fact that t he
President is a Constitutional and effective
check on Cabi net dictatorship, flow ng out of
t he over whel m ng strength of a single
politi cal party  wi thout any effective
opposi ti on.
* * * * * * *
"It is  submtted on this analysis that the
I ndi an Executi ve is authorized by the
Constitution to be strong and effective. But
by wong action and wong interpretation of
the constitutional provisions it has been
reduced to a degree of ineffectiveness
856
whi ch unless corrected is going to create not
only Constitutional problens but extra-
Constitutional problens which mght spel
di saster for the country."
Wi ch means that the President and CGovernor actually govern
and the Council of Mnisters live up to their nane by nerely
tendering advice in a take it-or leave it spirit. It is at
once, difficult and dangerous to enshrine the personality
cult in a Republican Constitution and enascul ate Cabinet
Governnment into a cabal of counselors. It is easier for one
person dressed in omipotent authority and answerable to
none to msuse power or for a collective body, exposed to
opposition frequently and di versely and obligated to comand
the confidence of a Parliament of elected representatives?
Is it not straining at a gnat and swallow ng the ‘canel?
Those who are critical of popular CGovernnent being perverted
by party rais-rule nmay argue for _a change in the
Constitution if +they have a case, but —cannot mss the
nmeaning of the organic lawas it is, enacted wsely or
foolishly, but with eyes open, on the basic fabric of the
Westminster nodel. Nor can constitutional-construction be
deflected fromits natural role of gathering the intendnent,
by an elitist touch rem niscent of inperial argument agai nst

I ndi an aspiration for Poorna Swaraj. Here i s an

i ntroductory passage by Shri Isnail on the subject
"Certainly it cannot be said that, in this
connection, there is either simlarity or
identity between England and India. |In |India,
with its vast illiteracy and ignorance, the
traditions of the British Par | i amentary
denocracy wll take along tinme to acquire
ef fective acceptance or find useful and
beneficial adoption. The history of I|ndia has
been characterized only by benevol ent
nonar chi cal traditions and not by any

conpletely popular denpcratic institutions.
The tenperanment and enotions of the |Indian
peopl e have been attuned only to such insti-
tutions and they wll have to gradual |y
acclimatize thenmselves to a total denocratic
tradition,"”
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This attitude may give insight into why the conclusion he
has drawn has been reached.

it is argued that the President’s action is beyond the
scrutiny of the Court to knowif it is based on Mnisteria
advi ce. Even so, the fact that Courts cannot enquire into
whet her any and, if so, what advice has been given by his
Mnisters to the Constitutional head does not nean the
latter can act as he fancies. A thing is lawfully done not
because a Court can examine it but because it is sanctioned
by the law. Many are the ways, e.g. inmpeachnent, censure by
Parliament, nassive protest-in which lawis recognised by
soci al organs. Rights are enforced not by Courts alone and
renedi es are not the source of right.

The argurment about the oath of office of President to defend
t he Constitution i's sonet i nes put forward by
antimnisterialist advocat es. Yes, he def ends t he
Constitution not by denying its spiritual essence of Cabinet
responsi billity-indeed he subverts it that way-but by
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accepting as his Constitutional function what his
responsi ble’ mnisters have decided. Can a Judge’, in
fulfillment of the oath of his office, ignore all binding

precedents and decide according to the ad hoc dictate so
this uninformed consci ence? Tribhovandas’ Case(1)answers the
point in the negative: |If every functionary who takes the
oath by the Constitution interprets it according to his
lights, this solem document woul d be the source of chaos
and collusion and the first casualty would be the rule of
law. Such mischief cannot nerit juristic acceptance.
Seervai and other  jurists take the view that our
Constitution had adopted the English system of parlianentary
executive; that the President and the Governors wer e
constitutional heads of the executive and that rea
executive power was vested in the Council of Mnisters’ (2).
Al exandrovi cz has brought out the same point
"The provisions of Chapter | of Part V of the
Constitution relating to the executive convey
prima facie the inmpression that the President
of India, the Head of the State, is also the
real head of the Executive, and the Mnistry
is only there to aid and to advise himin the
exercise of his functions. However, a carefu
reading of the Constituent Assenbly  debates
and the exam nation of Constitutional practice
in the post-independence years show beyond
doubt that the position is exactly the reverse
and that the President is by conventi on
reduced to a nore figurehead while the
Mnistry is the real Executive."
* * * * *
"Wthin the definite adopti on of parlianmentary
Governnent the vesting clause in Article 53(1)
remai ned to a great extent meaningless as rea
executive power was in the Mnistry. The
President renmained therefore divested of such
executive power by those conventions which are
general |y at the basis of parliamentary
Government . "
Sir B.N Rao, who, after considerable study, established
that the parlianentary system of Governnent in India, wth
periodic elections, parlianentary control of Mnisters and a
constitutional nonarch at the head, was part of our cultura
heritage from the days of Manu and Kautilya, has net the
famliar argunments urged to invest powers in the President
as against the Council of Mnisters. In an article
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published in 1957, captioned To what extent is the President
under, the Indian Constitution required, in the discharge of
his functions, to act upon the advice of his Mnisters’, he
has dealt with the relevant Article and t he usua
considerations put forward to reject the theory of a
synmbol i ¢ presidency. W quote :

It was well understood during the fram ng of

the Indian Constitution that the President

must act on Mnisterial advice.

(a) In justifying the provision relating to

the nmode of election of the President-indirect

el ection by the el ected nenbers

(1) [1968] S.C. R 455, 465.

(2) Consti tutional Law of India-H M
Seervai -1968 reprint Vol. Il p. 774.
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of Parlianent and of the State Assenblies al
over India instead of direct election based on
adul t suffrage (now art. 54 of the
Constitution)-the Prinme Mnister said

“I'f we had'the President elected on-adult
franchise ~and did not give him any rea
powers, it m-ght becone a little anonmal ous."
In other words, the intention was to enphasize
that 'real power was vested by the constitution
in the Mnistry and not in the President.

(b) It will be renenbered that the draft of
the I'ndian Constitution originally contained a
schedul e of instructions to the President and
an article one of whose clauses provided that,
in the exercise of his functions under the
constitution, he nmust be generally guided by
t hese i nstructions. These i nstructions
provided inter alia that he nust  act on
mni sterial advice. The relevant instruction

ran : "In all matters-within the scope of the
executive power of (the Union, the President
shall in the exercise of the powers conferred
upon him be guided by the advice of his
m ni sters". Utimately, the instructions as
wel | as t he cl ause wer e omtted as

unnecessary. A nunber of nenbers objected to
the om ssion because they thought that it was
not all at clear how far the conventions  of
the British Constitution would be binding
under the Indian Constitution, But the Law
M ni ster was enphatic that they would be. That
the convention about acting on mnisteria

advice ought to be the sane in India as in
Engl and no one appears to have doubted ; the
only doubt voiced was whether this was
sufficiently clear in the Indian Constitution.
The Constituent Assenbly, on the. assurance of
the Law M nister that the point admtted of no
doubt, agreed to omt the schedule and the
cl ause. (Constituent Assenbly Debates, Volune
10, 1949, pp. 268-271).

(1). It is clear fromarticle 74(1) that it
is the function of the Council of Mnisters to
advise the President over the whole of the
Central field. Nothing is left to his
di scretion or excepted fromthat field by this
article. By way of contrast, see Art. 163
which is the corresponding provision for
CGovernors and which expressly excepts certain
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Does this
Constitution,

matters in which the Governor is, by or under
the constitution, required to act it,. his
di scretion. There is no such exception in the
case of the President.

Moreover, art. 75(3) nakes the Council of
M nisters responsible to the House of the
Peopl e. If, therefore, the President acted
contrary to advice, the ministers would either
resign or, since the advice tendered reflected
the view of the House of the People, they
woul d be thrown. out of office by the House of
the people. For the same reasons, no one el se
woul d then be able to forma governnent. The
President would, therefore, be conmpelled to
di ssol ve the House. Apart fromthe technica
difficulty of carrying out the nman details. of
a general election in such
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a situation the President mght have to
di smss the Mnistry and install a caretaker’
governnent to co-operate with hinm bordering a
gener al el ection-the consequences of t he
election mght be nost serious. | f t he
el ectorate  should return the same governnent
to power, the President m ght be accused of
having / sided with the Opposition and thrown
the country into the turnoil and expense of a
general election in a vain attenpt to get rid
of a mnistry that had the ‘support of
Parliament _and the People. Thi's would gravely
i npair the position of the: President.

[11. If we hold that in aconflict between the
Mnistry and the President, ~the President’s
voi ce should prevail in the last, resort,
ei ther generally or evenin a particular class
of cases,, this would nmean the elimnation to
that extent of the authority of a 'Mnistry
which is continuously subject to control or
criticism by the House of the People, in
favour of the authority of a President who is
not so subject. It would thus result in a
reduction of the sphere of responsi bl e
government’. So inportant a subtraction nust
be justified by sone express provisions in-our
constitution.

I V. -If the President, in a particular case
where his own views differ fromthose of his
M nisters, ultimtely accepts their advice in
defence to a well-understood convention, /then
even if the act should result in a breach of

some f undanent al right’ or directive
principle’ enunciated in the constitution, the
responsibility wll be that of the mnisters

and not of the President.,

The considerations nentioned above in the
second group, of arguments seemto be decisive
in favour of the proposition that, in the |ast
resort, the President should accept the advice
of his mnisters as in England...,"

reduce the President, under the I ndi an
to a, figurehead? Far fromit. Like the King

in England, he will still have the right to be consulted, to
encourage an( to Warn’. Acting on ministerial advice does
not necessarily nmean i mmedi ate acceptance of the Mnistry's
first thoughts. The President can state all his objections
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to any proposed course of action and ask his Mnisters in
Council, if necessary, to reconsider the matter. It is only
in the last resort that he nust accept their final advice.
It has been observed that the influence of the Crown-and of
the House of Lords as well-in England” has grown with every
curtailment of its |egal powers by convention. or statute.
A simlar result is likely to followin India too; for, as
has been well said, "the voice of reason is nore readily
heard when. it can persuade but no | onger coerce", One can
conceive of no better future for the President of India than
that he should be nore and nore |Iike the Mmnarch in Engl and,
"eschewing |egal power, standing outside the «clash of
parties and gaining innmoral authority." These.words of
constitutional wi sdomconme fromone who played a key role in
shaping the framework of the Republic and had no politica
affiliations.
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Text book witers have taught Il aw students and |awers in
the sanme strain. indeed, a national disposition for

parlianmentary denocracy has taken shape anbng the post-
| ndependence generation of students-in school parlianments
and university replicas.. Alnost all political parties have,
at least at State level, been in and out of office on the
basi c assunption ~of Cabinet Government. Vi | e t hese
pervasive social /factors are not gernane to statutory
construction, they are not inpertinent to an understanding
by a whol e peopl e of what they gave to thensel ves,

Sirlvor Jennings(l) has acknow edged that the President in
the Union, or the Governor or Rajpramukh in a State, is
essentially a constitutional nonarch. The rmachinery of
government is essentially British and the whole collection
of British constitutional conventions has apparently been
i ncorporated as conventions.’ The text, the author " notes,
vests vast powers in the President but past history nust

provi de the nmodus vivendi. In_an article entitled Crown and
Commonweal th in Asia he, however, wote :
"Dr. Rajendra Prasad seens to have been

fol |l owi ng British conventions wi't h sone
fidelity; but there is nothing in the
Constitution which requires -him _or hi s
successors to do so, and one of themmay well
say that he is not bound by the constitutiona
practices followed in a foreign nonarchy and
that he proposes to carry out the |law and 1 aw
al one. "
We have extensively excerpted fromvarious sources not for
adopting quotational jurisprudence’ but to establish that
the only correct construction can be that in constitutiona
law the functions’ of the President and Governor and the
busi ness’ of Governnent belong to the Mnisters and not to
the head of State, that aid and advice’ of ministers are
terms of art which, in |law nean, in the Cabinet context of
our constitutional schene, that the aider acts and the
advi ser decides in his own authority and not subject to the
power of President to accept or reject such action or
deci sion, except, in the case of CGovernors, to the linmted
extent that Art. 163 permits and his discretion, renpte
controll ed by the Centre, has play.
VWen Dr. Prasad, as President of I ndi a,
hesitated to sign the J|H ndu Code Bill in
Septenber 1951 and wote to Prinme Mnister
Nehru whether he could not exercise hi s
judgrment, the latter did not mnce words :
The whol e concepti on of constitutiona
government is against any exercise by the
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Shri  Setal vad
Presi dent Dr.
matters. The
prevent the H
Ceneral advis
accordance t
occasion, the
Suprenme Conman
officers to e
this case a

Presi dent of any such authority.

The first Attorney General of India, whom both
the first President and the first Prime
M ni ster consulted on the question, counseled
t hus

"I went into the matter nost carefully and |
reached the conclusion that the President was
under our Constitution which had borrowed the
British Parliamentary form of Gover nnent
maki ng the cabinet collectively responsible to
the Parlianent

(1) Sone Characteristics of the I ndi an
Constitution, p. 2.
861

(The House of the People) a strictly
constitution head. Having regard to the
meaning of the expression aid and advise in
British  Constitutional |aw and practice it
meant -~ that the President was bound to act in
accordance with the aid and advice tendered to

him by the Council of Mnisters. | referred
to a nunber of ‘authorities in support of ny
Vi ew. | stated that once this theory was

accepted it would govern | presidential action
except, perhaps, a few situations in which the
Council/ of Mnisters would not be capable of
advi sing himby reason, for exanple, of it not
exi sting when the President was  supposed to
di scharge a particul ar executive function,"
further  narrates two incidents. when the
Raj endra Prasad asked his  opinion on two
President wanted to know whether he could
ndu Code Bill from becom ng law. The Attorney
ed himthat the President was bound to act
he advice of his Mnisters. On anot her
President wanted to know whether, as the
der of Forces, he can send for individual arny
icit informati on about the defence forces. In
so, Shri Setalvad gave his answer in  "firm

negative". Sir Alladi, whose views were also elicited by
Presi dent Prasad on the sane sensitive issues, struck the
same note thus :

"In not stating in detail the incidents of
responsi bl e governnent, our Constitution -has
followed the exanple of nopst of Domnion
Constitutions excepting that of Irel and. In
the ease of Ireland, as is well known, having
regard to the circunstances under which the
Irish Constitution canme into existence, an
attenpt has been nmade to state in detail the
i nci dent of the Cabinet Governnent."

"The one point which the President misses in
the note is that though the executive power is
technically vested in the President, just as
the sanme is vested in the Crowmn in England,
under Article 74 of the Constitution a Counci
of Mnisters with the Prime Mnister as the
head has to aid and advise the President in
the exercise of his functions. Article 74 is
all-pervasive in its character and does not
make any distinction between one kind of fun-
ction and another. It applies to every
function and power vested in the President,
whether it relates to addressing the House or
returning a Bill for reconsideration or
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assenting or wthholding assent to the Bill
it will be constitutionally inproper for the

President not to seek to be guided by the
advice of his Mnisters in exercising any of
the functions legally or technically vested in
the President. The expression aid and advise
in Article 74 cannot be construed so as to
enable the President to act independently or

against the advice of the Cabinet." "The
President also misses in his Note the main
poi nt underlying Article Ill dealing with the
power to remt a Bill for reconsideration
Her e agai n, the President
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is not intended to be a revisions or appellate
aut hority over the Cabinet. A bill mght have
been i ntroduced either by a private nenber or
a nmenber of the Cabinet. It may be rushed
through in the Parlianent. The Cabinet m ght
noti ce an obvious slipped error after it-had
passed the Houses. This power vested in the
President is as-nuch intended to be exercised
on the  advice of the Cabinet as any other
power . ™
"Through the discussion in. the Constituent
Assenbly, the matter was put beyond doubt by
Dr. | Amebdkar and such of us as took a fairly
| eading part in the debates that every power
conferred on the President has to be exercised
by him according to the _advice of the
M nisters.. O herwi se, he night be even guilty
of vi ol ating t he Constitution, vi de
Constituent Assenbly Dbates, Vol. 7, pages
935, 998, 1158 and Vol. 9, p. 150 etc."
e are citing these opinions not  as argumentum ad
ver ecundi um al though the authors are |egal celebrities, but
because every fresh ex posure of this sensitive
constitutional issue found neani ng ful response which nolded
the shape and stabilized the course of the constitutiona
process early in its history, Barring- murnmurs in semnars
and mld ,queries fromhigh quarters  the constitution-in
action has been well set on this theory of responsible
Gover nnent .
In Felix Frankfurter’s phrase, this is the gloss which Jife
ha-, witten’” on our constitutional clauses; and-the Court,
true to its function,nust try to reflect that gloss by
bal ancing in it sruling the origin, fornulation, and growth
of a constitutional structure denying judicial aid to
underm ni ng the denobcratic substance of Cabinet  Government.
A coup can be constitutionally envisioned by an erroneously
literal interpretation of the living words of the  Organic
Law. Prof. Allen dendhill, we nust warn ourselves, wote
"Let us assune that a President has  been
el ected who has successfully concealed his
anbition to establish an authoritarian system
of Government. One-fourth of the nenmbers of a
House of parlianment, suddenly aware of the
danger, give notice of a notion to inpeach the
Presi dent . Before the fourteen days wth,in
which it can be noved, the President dissolves
Parliament, a new House nust be el ected but it
need not neet for six nonths. He dismi sses
the Mnisters and appoints others of his own
choice, who for six nmonths need not be Menbers
of Parliament and during that period he can
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| egislate by Ordinance. He can issue a
procl amati on of Energency, legislate on any
subj ect and deprive the States of their shares
in the proceeds of distributable taxes. He
can issue directions to States calculated to
provoke disobedience and then suspend the
St at es’ Constitutions. He can use the arned
forces in support of the civil power. He can
promul gate preventive detention O di nances and
i mprison his opponents.”

Again, that |learned jurist has comented

"The Constitution vests the executive power of
the Unionin the President and provides that
all executive action shal
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be taken in-his name. The President is also
gi ven nmany powers, shortly to be discussed,
but the last fourteen years have shown the
worldthat India is a parlianmentary denocracy
i n-which Mnisters decide policy and carry on
CGovernment, but the Constitution does not say
in as many words that the President must act
on mnisterial advice; what it says is that
there shall be a Council of Mnisters to aid
and advice the President; no court may inquire
into the question whether any, and if so what,

advice was tendered tothe President. What
the Constitution contenplates is that normally
the government shall be carried on by a

conmittee of Mnisters selected from the
el ected representatives of the people, but it
recogni zes that circunstances nmay ‘arise in
which that system may break down, so it is
di scrabl e that there should be sone authority
enpowered to continue the government and set
about restoring parliamentary governnent as
soon as possible. It is for this reason that
the Constitution legally vests the ‘executive
power in the President.”
We cannot allow a confusion of vision’ to creep into cur
constitutional interpretation because political ~scientists
notice grave shortconmngs in the electoral process, socia
workers conplain of corrupt m suse of power by parties in
of ficer the ordinary people find | egislators indifferent and
i nef fective. After all, any social scientist wll. —“agree
that in a rapidly changing and inter-acting world the
technology of Government by the people has to be a
conti nuous process of readjustnent and fresh experinent. As
Judges, we only essay a creative understanding of the
constitutional conplex, not a programme for possi bl e
i nnovati ons.
Since a constitution is a declaration of articles of | faith,
not a conpilation of laws, a prior pronouncenent nust be put
out of the way if it has breached our constitutiona
phil osophy or anputated the anplitude of cardinal creeds
expressed in its vital words. Therefore, we have to exam ne
what this Court has held in the past, from the functiona
angle, on the President (or Governor) vis a vis his Council
of Mnisters, on the adm nistrative power of the Hi gh Court
over the State Judicature and on the processual rights, if
any of a probationer before his precarious tenure is
term nated
The nunber of decisions of this Court and of the Hi gh Courts
on the above points is legion and the | egal gossaner webs
sometines woven by themare so fine that one sonetines
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wonders whether profusion of precedents beyond a point

become counter-productive in the wunderstanding of t he

Constitution nmeant to govern and therefore to be within the

ken of the common man. We will focus largely on the |eading

deci sions, the rest of the skein of case-law wound round the

principal constitutional propositions deserving but passing

ref erence.

The overwhel ming wei ght of judicial authority is in favour

of the Cabinet system of governnent as inscribed in the

Constitution. Mukherjea, C J., in Rai Sahib Ram Jawya

Kapur v. State of Punjab(1l) observed:

(1) [21955] 2 SCR 225.
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"Qur Constitution, though federal in its
structure, is nodel  ed on t he British
Parliamentary system where the executive is
deened to have the primary responsibility for
the formul ati on of governmental policy and its
transmssion into Jlaw though the <condition
pr ecedent to the exerci se of this
responsibility is its retaining the confidence
of the legislative branch of the State.
* * * *
In India, as in England, the executive has to
act subject to the control of the |egislature;
but ' in what way is this Control exercised by
the legislature ? Under article 53 (1) of our
Consti tution, the executive power of the Union
is vested in the President but under article
75 there is to be a Council of Mnisters wth
the Prime _Mnister at the head to aid and
advise the President in the exercise of his
functions. The President has thus been nmade a
formal or constitutional head of the executive
and the real executive powers are vested in
the Mnisters or the Cabinet. The same
provi sions obtain.in regard to the Governnent
of States; the Governor or the Rajpramukh, as
the case may be, occupies the position of the
head of the executive in the state but it is
virtually the Council of Mnisters in each

state t hat carries on the executive
Gover nment . In the Indian Consti tution
t her ef ore, we have the sane system - of

parliamentary executive as in England and the
Council of Mnisters consisting, as it does of
the nenbers of the legislatures like the
British Cabinet." a hyphen which joins, a
buckl e which fastens the |egislative part of
the State to the executive part". The Cabinet
enjoying, as it does, a mmjority in the
| egi sl ature concentrates in itself the virtua
control of both legislative and executive
functions and as the Mnisters constituting
the Cabi net are presunabl y agr eed on
fundanentals and act on the principle of
collective responsibility, the nost inportant
gquestions of policy are all fornulated by
them"
In Bejoy Lakshm Cotton MIIls Ltd. v. State of West Benga
(1) a° Constitution Bench of this Court expressly ruled that
"the Governor’s personal satisfaction was not necessary in
this case as this is not an itemof business with respect to
which the Governor is, by or wunder the Constitution
required to act in his discretion. Although the executive
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Government of a State is vested in the Governor, actually it
is carried on by Mnisters and, in this particular case,
under rr. 4 and 5 of the Rules of business, referred to
above the business of CGovernment is to be transacted in the
various departments specified in the First Schedul e thereof"
(enphasi s supplied).

In Sanjeevi Naidu v. State of Madras (2) the question arose
whet her in a case where a central statute, nanely the Mtor
Vehicl es Act, vested certain powers in the State CGovernnent,
which by definition in the General C auses Act mneans the
Covernor, the order passed by the

(1) [1967] 2 S.C.R 406.

(2) [1970] 3 S.C.R 505.
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M ni ster to whomthe relevant busi ness had been all ocated by
the rules of business was valid. Hegde, J., speaking for
hi nsel f and his five colleagues; observed:
Under our Constitution, the Governor is
essentially a constitutional head; the
adm nistration of Slate is run by the Counci
of M nisters. But in the very nature of

things, it is inpossible for the Council of
M nisters to deal with each and every matter
that comes before the Government. |In order to
obviate “that difficulty the Constitution has
aut horized the Governor under sub-Art. (3) of
Art 166 to nmake rules for the more convenient
transaction of business of the government of
the State and for - the allocation anongst its
M nisters, the business of the Governnent.
Al matters excepting those in which  Governor
is required to act in his discretion have to
be allocated to one or the other of the
M nisters on the advice of ‘the Chief Mnister.
Apart from allocating business anong t he
M ni sters, the Governor can al so make rules on
the advice of his(Council of Mnisters for
nore convenient transacti on of business: He
cannot only allocate the wvarious subjects
amongst the Mnisters but may go further and
designate a particular official to discharge
any particular function But this again he  can
do only on the advice of’ the Council of
M ni sters.
The Cabinet is responsible to the legislature for ~every
action taken in any of the Mnistries. That is the essence
of joint responsibility. That does not nean that each and
every deci sion nust be taken by the Cabinet. The politica
responsibility of the Council of Mnisters does not/ and
cannot predicate the personal responsibility of t he
Mnisters to discharge all or any of the governnenta
functions. Simlarly an individual Mnister is responsible
to the legislature for every action taken or omtted to be

t aken in his mnistry. This again is a pol itica
responsi bility and not personal responsibility."
Agai n a Bench consisting of eleven Judges of this Court, in

the well-known Bank Nationalization case ( R C. Cooper V.

Union of India (1) pronounced on the character of our

constitution in these decisive words:
"Under the Constitution, the President being
the Constitutional head, normally acts in
allmatters including the promulgation at an
ordinance on the advice of his Council of
M ni sters. VWhether in a given case the
Presi dent nmay decline to be guided by the ad-
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vice of his council of Mnisters is a matter
which need nit detain us. The ordinance is
promul gated in the name of the President and
in a constitutional sense on his satisfaction
it isin truth promulgated on the advice of
hi s Council of Mnisters and on their
satisfaction."

(1) [1970] 3 SCR 570.

9 LI 92SupCl/ 75
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In a recent decision U N Rao v. Indira Gandhi. (1).

Si kri, C.J., speaking for a unaninous court, after

reiterating that we are innterpreting a Constitution and not

an Act of Parlianent, a constitution which establishes a

parliamentary system of “Government with a Cabinet’, thought

it proper to keep in nmind the conventions prevalent at the

time the Constitution was franed.

A curious facet of the cabinet systemarose in that case

viz, whether the President could constitutionally continue

his Council of Mnisters to govern the country instead of

hol ding the reins in his own hands after the Parlianent,

responsibility to whichis the credential of the Cabinet to

rule in the name of ‘the people, had been dissol ved. The
conspectus of clauses bearing on the President’s election,
oat h of of fice, I'egal capacity to carry on the
admnistration directly were all considered, and Sikri, C

J., declared the |aw thus:
"The  Constituent Assenbly did not choose the
Presidential system of Government.. If we were
to give effect” to this contention of the
appellant - we would be changing the whole
concept of the Executive. It would nean that
the President need not have-a Prime M nister
and Mnisters to aid and advise in t he
exercise of his functions. As there would be
no council of - Mnisters’ nobody would be
responsi ble to the House of the People. Wth
the aid of advisers he would be able to rule
the country at least till he 1is inpeached
under Article 61."
* * * *
The appellant urges that the House of People
havi ng been dissolved this clause cannot be
conplied with. According to him it~ follows
fromthe provisions of this Clausethat it was
contenplated that on the dissolution of the
House of People the Prime Mnister and the
other mnisters nmust resign or be dismssed by
the President and the President nust carry on
the Government as best as he can with the aid
of the Services. As we have shown above,
Article 74(1) is nmandatory and, therefore, the
Presi dent cannot exercise power wthout the
aid and advice of the Council of M nisters.
W nust then harnonize the provisions  of
Article 75 (3) with Article 74 (1) and Article
75(2). Article 75 (3) brings into existence
what is usually called Responsible Government.
In other words the Council of Mnisters nust
enjoy the confidence of the House of People.
Wiile the House of People is- not dissolved
under Article 82(2) (b) Article 75 (3) has
full operation. But when it is dissolved the
Council of Mnisters cannot naturally enjoy
the confidence of the House of People. Nobody
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has said that the Council of Mnisters does
not enjoy the confidence of the House of
People when it is prorogued. In the context
therefore, this clause nust be read as neani ng
that Article 75(3) only applies when the House
of Peopl e does not stand di ssol ved or
pr or ogued. W are not concerned wth the
cases where dissolution of the House of People
t akes pl ace under Article 83(2) on the
expiration of the period of five years
prescri bed t herei n, f or Par | i ament has
provided for that contingency in S. 14 of the
Repr esent ation of the People Act, 1951

(1) [1971] Supp. S.C. R 46.
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On our interpretation other articles of the
Constitution also have full play, i.e. Art

77(3) whi ch cont enpl at es al l ocati on of
busi ness anmong Mnisters, and Articles 78
whi-ch prescribes certain duties of Prime
M ni ster. " (enphasis supplied)
The Constitutional right of the Mnistry to
continue in office after the dissolution of
the State Assenbly was highlighted in K N
Raj agopal” v. M Karunanidhi. (1) This Court,
adopting the ratio in Indira Gndhi’'s case
(supra) repelled the chal lengeable’ the U K
Practi ce.
The analysis whichappeals to us, in the Iight
of this Court’s rulings, accords with the view
expressed by M. Keith in his Preface to The
King and the Inperial Crown’ :
“I't is a conviction of the public in the self-
governing Doninions - of the Crown that the
Covernor-Ceneral in matters official serves no
nmore distinguished purpose than-that of a
rubber stanp’.
As for the semantic gap between the verbal and
the real, even in England, as WIliam Paley
has expl ai ned
"there exists a wide difference between the
actual state of the government and the theory.
When we contenplate the theory of the British
government; we see the king vested wth a
power of rejecting |aws. Yet-when we turn our
attention fromthe legal extent to the actua
exercise of royal authority in England we see
these form dable prerogatives dwindled into
nore cerenonies; and in their stead a sure and
conmandi ng i nfl uence of whi ch t he
constitution, it seems, is totally ignorant."
In Blackstone's conmentaries on the Laws of England, said
Di cey, students m ght read t hat t he Constitution
concentrated all executive power in the hands of the King
The | anguage of this passage’, he remar ked, i s
i npressive...... It has but one fault : the statenents it
contains are the direct opposite of the truth".
The President in India is not at all a glorified cipher. He
represents the majesty of the State, is at the apex, though
only symbolically, and has rapport with the people and
parties, being above politics. H's vigilant presence nakes
for good government if only he uses, what Bagehot described
as, the right to be consulted, to warn and encourage’
I ndeed, Art. 78 wi sely used, keeps the President in close
touch with the Prine Mnister on matters of nationa
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i nportance and policy significance, and there is no doubt
that the inmprint of his personality may chasten and correct
the political governnent, although the actual exercise of
the functions entrusted to himby lawis in effect and in
law carried on by his duly appointed nentors. i.e., the
Prime Mnister and his colleagues. In short, the President,
like the King, has not nmerely been constitutionally
romanticized but actually vested with a pervasive and
persuasive role. Political theorists are quite conversant
with the dynamic role of the Crown which keeps away from
politics and power

(1) AIR 1971 SC 1551.
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and yet influences both.  Wile he plays such a role, he is
not a rival centre of power in any sense and nust abide by
and act on the advice tendered by his Mnisters except in a
narrow territory which is sonetimes slippery.

O course, there'is sonme qualitative difference between the
position /of the President and the Governor. The fornmer,
under Art. 74 has no discretionary powers; the latter too
has none, save in the tiny strips covered by Art. 163(2),
371 A (1)b & (d) 371 A (2)(b) and (f), VI Schedul e para 9(2)
(and VI Schedule para 18(3) _ until omtted recently wth
effect from 21-1-1972). ~ These discretionary powers exist
only where expressly spelt out and even these are not |eft
to the sweet will of the Governor but are renote-controlled
by the Union Mnistry which is answerable to Parlianent for

those actions. Again, a ninimal ~area centering round
reports to be dispatched under Art. 356 may ~not, in the
nature of things, be anenable to mnisterial advice. The

practice of sending periodical reports to the Uni on
CGovernment is a pre-constitutional one and it is doubtful if
a CGovernor could or should report behind the back of his
M ni sters. For a Centrally appoi nted constitutiona
functionary to keep a dossier on his Mnisters or to report
against them or to take up public stances critical of
Government policy settled by the cabinet or to interfere in
the adm nistration directly-these are unconstitutional faux
pas and run counter to parlianentary system In all his
constitutional functions it is the Mnisters-who act; only
in the narrow area specifically nmarked out for discretionary
exerci se by the Constitution, he is untranmeled by the State
Mnisters’ acts and advice. O course, a limted free-
wheel ing is avail abl e regardi ng choice of Chief Mnister and
dismissal of the Mnistry, as in the English practice
adapted to Indian conditions.

Shri Sanghi, counsel for the appellant, adopted an ingenious
argunent to get round the holdings of this Court that India
has accepted the Cabi net formof Governnent, by urging /that
while the Mnisters exercise powers by virtue of allocation
of busi ness of Governnment under Art. 77(3) and have, on the
strength of Art. 74, the authority to discharge all the
functions of the head of State, still wherever the Cons-
titution has expressly vested powers in the President by
Governor, they belong to himal one and cannot be handl ed  on
his behalf by Mnisters under the relevant Rules of
Busi ness. He concedes that we cannot read the Articles
literally in the context of a Parliamentary Executive but
insists on an exception in the category just mentioned.
Inspiration for this argument cones from Sardarilal (2) and
a few other Cases which do | ead countenance to this rather
extravagant claim of personal power for President and
Gover nor . How anbitious and subversive such an
interpretation can be to Parlianentary (and popul ar)
authority wunfolds itself when we survey the wide range of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 56 of 67

vital powers so enunciated in the Constitution
The argunent of the counsel for the appellant is that
wherever the President is invested with power-and the sane
hol ds good for the Governor-he is sovereign in his own right
and has to exercise the functions personally and the orders
of a proxy, even a Mnister, cannot do duty for the exercise
of Presidential power. There is logic in arguing
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that if, under Art. 31 1, the President or Governor rmeans
President or Governor personally. under other simlar
Articles the rules of business making over exercise of
functions to Mnisters and officers cannot be val i d.
Indeed, a whole host of such Articles exist in t he
Constitution, nost of themvery vital for the daily running
of the adm nistration and enbraci ng executive, energency and
| egi sl ati ve powers either of a routine or nonentous nature.
The power to grant pardon or to remt sentence (Art. 161),
the power to nake appointnments including of the Chief
Mnister /(Art™ 164), the Advocate CGeneral (Art. 165), the
District " Judges  (Art. 233), the Menmbers of the Public
Servi ce Commission (Art. 316) are of this cat egory.
Li kewi se, the power to prorogue either House of Legislature
or to dissolve the Legislative Assenbly (Art. 174) the right
to address or send nmessages to the Houses of the Legislature
(Art. 175 and Art.16), the power to assent to Bills or wth-
hol d such assent (Art. 200), the power to nake
recomendati ons for demands of grants (Art.203(3)), and the
duty to cause to be laid every year the annual budget (Art.
202), the power to pronul gate ordi nances during recesses of
the Legislature (Art. 213) alsobelong to this species of
power . Again, the obligation to make available to the
El ection Conmmission the requisite staff for discharging the
functions conferred by Art. 324(1) on the Conmission (Art.
324 (6)), the power to nom nate a nmenber of the Anglo-1ndian
Comunity to the Assenbly in certain situations (Art. 333),
the power to authorize the use of Hindi in the proceedings
in the H gh Court (Art. 348(2)), are illustrative of the
functions of the Governor qua Governor

Similarly, the President is entrusted with powers and duties
covering a wi de range by the Articles of the Constitution
I ndeed, he is the Supreme Commander of the Arned Forces (Art
53(2)), appoints Judges of the Supreme Court and the Hi gh
Courts and determines the latter’s age when dispute arises,
has power to refer questions for the Advisory opinion of the
Supr ene Court.(Art 143) and has power- to ~hold t hat
Government of a State cannot be carried in accordance wth
the Constitution (Art. 356). The Auditor-Ceneral, the
Attorney Ceneral, the GCovernors and the entire army of
public servants hold office during the pleasure of the
Pr esi dent . Bills cannot becone law, even if passed by
Par | i ament, wi t hout t he assent of t he Presi dent .
Recogni zi ng and derecognising rulers of former native States
of India is a power vested in the President. The
ext raordi nary power s of | egi sl ation by Or di nances,
di spensing wth enquiries against public servants before
di smssal, declaration of energency and inposition of
President’s rule by proclamation upon States. are vast
powers of profound significance. |ndeed, even the power of
summoni ng and prorogui ng and di ssol ving the House of the
People and returning Bills passed by the Parlianent bel ongs
to him |If only we expand the ratio of Sardarilal (2) and
Jayantilal (12) to every function which the various Articles
of the Constitution confer on the President or the Governor
Parliamentary denocracy wll beconme a dope and nationa
el ections a nunerical exercise in expensive futility. We
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will be conpelled to hold that there are two paralle
aut horities exercising powers of governance of the country,
as in the dyarchy days, except that Wiitehall is substituted
by Rashtrapati Bhavan and Raj Bhawan. The Cabinet will

shrink at Union and State levels in political and
adm ni strative authority and,
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having solemm regard to the gamut of his powers and
responsibilities, the Head of State will be a reincarnation

of Her Majesty’'s Secretary of State for India, untroubled by
even the British Parliament-a little taller in power than
the Ameri can Pr esi dent, Such a di stortion, by
interpretation, it appears to us, would virtually amunt to
a subversion of the structure, substance and vitality of our
Republic, particularly when we renmenber that CGovernors are
but appointed functionaries and the President hinmself is
elected on a limted indirect-basis. As we have already
i ndi cated the —overwhel m ng catena of authorities of this
Court 'have established over the decades that the cabinet
form-of " Governnent and the Parlianmentary system have been
adopted in India and the contrary concept nust be rejected
as i ncredibly allergic to our political geni us,
constitutional creed and culture.
The contention of ‘the appellant, however, has been built
upon Sardari Lal v. Union of India.(2) There the Court had
to consider the exercise of powers expressly conferred on
the President by cl. (c) of the provisoto. “Art. 311(2) of
the Constitution . it was common ground in that case that
the President had no occasion to deal with the case of the
appel l ant  hinmself and the order was made by a subordinate
official of the Government of India. The dispute was as to
whet her the function of dispensing with-enquiry in the nane
of the security of the State had to be performed by the
Presi dent personally,under cl. (10) of the proviso to Art.
311 (2), of could be one of the functions allocable under
the Allocation of Business Rules. O course, the relevant
text of Art. 311 speaks of the President being satisfied and
the Court cane to the conclusion that what was intended was
not M nisterial but Presidential satisfaction. G over, J.
speaki ng for a unani nous Court, observed.
"On the principles which have been -enunci ated
by this Court, the functionin clause (c) of
the proviso to Art. 311(2) cannot be delegated
by the President to any one else in the case
of a civil servant of the Union. I n_ ot her
words he has to be satisfied personally that
in the interest of the security of the State,
it is not expedient to hold the inquiry
prescribed by clause (2). 1In the first place,
the general consensus has been that executive
functions of the nature entrusted by the
Articles, sone of which have been nentioned
before and in particular those Articles in
which the President has to be satisfied
hi msel f about the existence of certain fact or
state of affairs cannot be delegated by himto
any one else. Secondly even with regard to
cl ause(c) of the proviso, there is a
specific observation in the passage extracted
above fromthe case of Jayantilal Amrit Lal
Shodhan that the powers of the President under
that provision cannot be del egated. Thirdly,
the dichotony which has. been specifically
i ntroduced between the authority nentioned in
clause (b) and the President nentioned in
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clause (c) of the proviso cannot be wthout
signi ficance, The Constitution nmaker s

apparently felt that a natter in which the in-
terest of the security of the State has to be
consi der ed shoul d recei ve t he per sona
attention of the President or the head of the
State and he should be hinself satisfied that
an inquiry under the
871
substantive part of clause (2) of Art. 311 was
not expedient for the reasons stated in cl ause
(c) of the proviso in the case of particular
servant".
Sone observations in the ruling relied upon, nanel y
Jayantilal Anritlal Shodhan v. F N. Rama (1) apparently seem
to support the conclusion reached in Sardarilal,(Supra) but
it rmust be renenbered that the actual case turned on the
constitutionality of “the President delegating executive
powers conferred on himby Art. 258 to a governnent of a
St at e. In~ that” case a distinction was nade bet ween
functions - w th which the Union CGovernnment is invested and
those vested in the President.” The Court took the view that
Art.258 (1) did not permt the President to part with powers
and functions with whichhe is, by express provisions of the
Constitution gua’ President, invested. The particul ar
observations relied upon in Sardarilal may well be extracted
her e:
"The power to pronul gate Ordi nances under Art.
123; to suspend the provisions of Arts. 268 to
279 during an energency; to declare failure of
the Constitutional machinery in States under
Art. 356; to declare a financial energency
under Art. 360 to nake rules regarding the
recruitment and conditions of service of
persons appoi nted to posts and services in
connection with the affairs of the Uni on under
Art. 309-to enunerate a few out of the various
power s-are not powers of the Union Governnent;
these are powers vested in the President by
the Constitution and are incapable of being
del egated or entrusted to any other  body or
authority wunder Art. 258 (1). The plea that
the very nature of these powers is such that
they could not be intended to be entrusted
under Art. 258 (1) to the State or officer of
the State, and, therefore, that clause mnust
have a limted content, proceeds upon an
obvious fallacy. Those powers cannot be de-
| egated under Art. 258(1) because they are not
the powers of the Union and not because of
their special character. There is- a vast
array of other powers exercisable by the
President-to nention only a few appoi nt nent of
j udges; Art. 124 & 217, appointnent of
Conmittees of Oficial Languages Act, Art.
344, appoi ntnent of Commissions to investigate
conditions of backward classes; Art. 340,
appoi ntnent of Special Oficer for Schedul ed
Castes and Tribes; Art. 338, exercise of his
pl easure to termnate enploynment; Art. 310
declaration that in the interest of the secu-
rity of the State it is not expedient to give
a public servant sought to be dismssed an
opportunity contenplated by Art. 311 (2)-these
are executive powers of the President and nay
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not be del egated or entrusted to another body
or officer because they do not fall wthin
Art. 258".
The Court there was not concerned with the question whether
t he Presi dent must exercise these executive power s
personally or they can be exercised by a Mnister or an
of ficer on his behalf according to the allocation nade under
the Rul es of Business.
(1) [1964] 5 S.C R 294, 307 & 308.
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Before jettisoning whol esal e the theory of absol ute power of
Pr esi dency we must deal with two Articles of the
Constitution, one relating to the determnation of the age
of High Court Judges [Art 217 (3)] and the other relating to
the Election Conm ssion (Art 361) which have come up for
judicial consideration. Counsel for the appellant has
relied on passages fromthese cases which hark back, in a
way, to the, theory of individual judgnent of the Head of
State.
In J. P.. Mtter v. Chief Justice, Calcutta (1) this Court
had to consider the decision of the Government of India on
the age of a Judge of the Calcutta Hi gh Court and, in that
context, had to ascertain the true scope and effect of Art.
217 (3) which clothes the President with excl usi ve

jurisdiction to determne the age of a Judge finally. In
that case the Mnistry of Home Affairs went through the
exercise prescribed in Art. 217 (3). “The then Hone

Mnister wote to the Chief Mnister, Wst Bengal, that he
had consulted the Chief Justice of I1ndia, and he agreed with
the advice given to himby the Chief Justice, and so he had
decided that the date of birth of the appellant was it 1is
this decision which was, in due course comunicated to the
appellant." Wen the said decision was -attacked as one
reached by the Hone Mnister only and not by the President
personal |y, the Court observed:
"The alternative stand which the appellant
took was that the Executive was not /entitled
to determne his ~age; and it nust be
remenbered that this stand was taken ‘before
Art. 217 (3) was inserted in the Constitution
the appellant was undoubtedly justified .in
cont endi ng t hat the Executive was not
conpetent to determ ne the question about his
age because that is a matter which would have
to be tried normally,in judicial proceedings
instituted before Hi gh Courts of conpetent
jurisdiction. There is considerable force in
the plea which the appellant ‘took at. the
initial stages of this controversy that if the
Executive is allowed to determ ne the age of a
sitting Judge of a High Court, that would
seriously affect the independence of t he
Judiciary itself."
Based on this reasoning, the Court quashed the order, the
ratio of the case being that the President hinself should
deci de the age of the Judge, uninfluenced by the Executive,
i.e. by the Mnister in charge of the portfolio dealing with
Justi ce.
This decision was reiterated in Union of India v. Jyoti
Prakash Mtter. (2) Although an argument was made that the
President was guided in that case by the Mnister of Hone
Affairs and by the Prime Mnister, it was repelled by the
Court which, on the facts, found the decision to be that of
the President hinself and not of the Prine Mnister or the
Honme M ni ster.
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In the light of the scheme of the Constitution we have
al r eady referred to it is doubtful whether such an
interpretation as to the personal satisfaction of the
President is correct. W are of the view that

(1) [21965] 2 S.C.R 53, 68.

(2) [1971] 3 S.C.R 483.
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the President neans, for all practical purposes, t he
M ni ster or the Council of Mnisters as the case nay be, and
his opinion, satisfaction or decision is constitutionally
secur ed when his Mnisters arrive at. such opi ni on

satisfaction or decision. The independence of the Judi-
ciary, which is a cardinal principle of the Constitution and
has been relied on to justify the deviation, is guarded by
the relevant Article making consultation with the Chief
Justice of India obligatory. 1In all conceivable cases
consultation with that highest dignitary of Indian-. justice
wi Il and shoul d be accepted by the Governnent of India and
the Court will have an opportunity to examne if any other
extraneous, - circunstances have entered into the verdict of
the Mnister, if he departs fromthe counsel given by the
Chief Justice of India. In practice the last word in such a
sensitive subject nmust belong to the Chief Justice of India,
the rejection of hi's advice being ordinarily regarded as,
pronpt ed by oblique considerations vitiating the order. In
this view it is immterial whether the President or the
Prime Mnister or the Mnister for Justice formally decides
the issue.,

In Brundaban Nayak 'V, Election Comm ssion (1) another
Sensitive situation relating to the functions of the
President (Art. 103) and the Governor (Art. 192) arose. It
is a sacred principle of our denocracy, i ke t he
i ndependence of the Judiciary, that decisions ‘on the
di squalifications of Menbers of  Assenblies should be
unbi ased. VWile formally the power to decide a dispute in
this behalf 1is vested in the President and the Governor
under Arts 103 and 192 respectively, it would be a /'travesty
of inpartiality if such decision were to be nmade on the aid
and advice of a Mnistry which is essentially chosen from a

party or conbination of parties. How can a politica
activist with party loyalty in our pluralistic society judge
a cause in which he has deep, concern: Therefore the

Constitution has nade the Election Conmission the real
arbiter in the dispute, it being assuned that the El ection
Conmission is free and fearless and unobliged to the party
in power . The constitutional nechanism is that t he
Presi dent (Govern,, shal | refer t he guestion of
di squalification of a nenber for the opinion of the Election
Conmi ssion and shall act according to such opinion’, so that
whet her the right to decide is fornmally in the President or
is to be exercised by the aid and advice of his Munisters,
it is immterial, since the actual adjudication has always
to be nade by the Election Conmm ssion which binds the
CGovernment and the President merely appends his signature to
the order in regard to such decision. in this view,
Brundaban(2) deals wth a special situation and does not
affect the otherw se universal rule of the Head of State
being bound to act only in accordance with the aid and
advice of his Mnisters.
Gaj endragadkar, C. J., outlined the schene relating to the
decision about the disqualification of nenbers of the
Legi sl ature, at p.60, thus::

"The object of this provision (Art 192)

clearly is to leave it to the El ecti on

Conmi ssion to decide the matter, though the
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deci sion as such would fornmally be pronounced
in the

(1) [1965] 3 S.C. R 53.

(2) Constitutional Government in |India-by M
V. Pylee p. 770-1965 Edition--Asia Publishing

House.
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name of the Covernor. When the Covernor
pronounces his decision under Art. 192 (1), he
is not required to consult his Council of

M nisters; he is not even required to consider
and decide the matter hinself; he has nerely
to forward the question to the El ection
Conmi ssion for its opinion, and as soon as the
;opinion “is received, he shall act according
to such opinion’. 1In regard to conplaints
made - against the election of menbers to the
Legi sl ative Assenbly, the jurisdiction to
decide such Conplaints is left wth the
El ecti on Tri-bunal under t he rel evant
provi sions _of the Act. That neans that al
all egations nmade challenging the validity of
the election of any nenber, have to be tried
by the Election Tribunals constituted by the
El ection Commission. Simlarly,all conplaints
in respect to disqualifications subsequently
incurred by nenbers who  have been validly
el ected, have, in substance to be tried by the
El ectiion Conmi ssion, though the 'decision in
formhas to be pronounced by the CGovernor."

Al  these add up to naking a Sovereign who can scotch the
Legi sl ature, rubberize the judiciary  and overrul e t he
Cabi net . One has only to case a glance at* sinilar  powers

relating to the Governor to reach the sanme concl usion at the
State level,with the additional fact or that an ‘area of
di scretionary Power is expressly left to him \What is of
grave inport is that the Court has no jurisdiction to
inquire what advice has been given by the Mnisters to the
President or the Governor and thus the effective judicia
check on exercise of power is also under eclipse. If we
read these powers literally as personal’ to the Head  of
State. the conclusion is rather disquietingin a country
which has already had a | ong night of inperial subjection
and nonarchical tradition. Dr. Anbedkar expressed this
warning in the Constituent Assenbly in words VWich  have
cont enporary rel evance
"This caution is far nore necessary in the
case of India than, in the case of any other
country. For, in India, Bhakti or what may be
call ed t he path of devotion or her o-
wor shi p, plays.part inits politics “unequal ed
in magnitude by the part it plays in the poli-
tics of any other country in the  world.
Bhakti in religion may be a road to the
salvation or the soul. But in politics,
Bhakti or hero-worship is a sure road to
degradati on and eventual dictatorship
The omipotence of the President and of the Governor at
State level is euphem stically inscribed in the pages of our
Fundanental Law wth the obvious intent that even where
express conferment of power or functions is witten into the
Articles, such business has to redi sposed of decisively by
the Mnistry answerable to the Legislature and through it
vicariously to the people, thus vindicating our denocracy
instead of surrendering it to a single sumit soul whose
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deification is inconpatible with the basis of our politica

architecture |l est national elections become Dead Sea fruits,
| egi sl ative organs become labels full of sound and fury
signifying nothing and the Council of Mnisters put in a
guandary of responsibility to the House of the People and
subm ssion to the personal decision of the Head of State. A
parlianmentary style Republic like ours could not have
conceptualized its self-liquidation by this process.
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on the contrary, denocratic capital-formation to strengthen
the people’ rights can be achieved only through invigoration
of the nechani sm of Cabi net House El ecti ons.

Certainly, the key words of wide inport in the fasciculus of
Articles relating to the President and Governor are
functions’ (Arts. 74 & 163) and business’ and allocation of
portfolios, rul es of business and deice nation to
subordinate officials are but the methodol ogy of working out
the Cabinet process. ~Long argunents on the term nologica

niceties 'of the wvarious provisions, divorced from the

essential's ~of parlianentary perspective, will land wus in
H mal ayan’ constitutional blunders. ~Simlarly, expressions
like is satisfied’, opinion” as he thinks fit’, if it

appears to have tobe interpreted by super-inmposing the
invisible but very real presence of the Mnistry over the
Head of State.
Before we conclude on this part of the case we remnd
ourselves that so long as the Constitution shall endure-no
one can say how long, each generation being alnost a
separate nation this Court nust exist with it, deciding in
the peaceful forns of forensic proceeding, the delicate and
dangerous controversies inter alia, between -sub-soverei-
gnties and citizens. And the pronouncenents of this summt
tribunal being law wunder Art. 141, it bi nds unti
reinterpreted differently and conpetently. But as Judges we
have solemly to renmind ourselves of the words of the
historian of the U S. Suprene Court, M. Charles Warren(1):
"However the Court interpret the provisions of

the Constitution, it .is still the Constitution
which is the aw and. not the decision of the
Court."
Nor is Sardarilal (2)of such antiquity and noment ~that are
versal would wupset the sanctity of stare —decision. Sone

rulings, even of the highest Court, when runni ng against the
current of case-and the clear stream of Constitutiona
t hought, may have to fall into the sane class as restricted
railroad ticket, goods for the day and train only, to adopt
the | anguage of Justice Roberts ( Smith v. Alleright, 321 U
S. 649, 665).

We declare the law of this branch of our Constitutionto be
that the President and CGovernor, custodians of all executive
and ot her powers under various Articles, shall, by-.virtue of
these provisions, exercise their fornal constitutiona
powers only upon and in accordance with the advice of  ‘their
M nisters save in a few well known exceptional situations.
Wthout being dogmatic or exhaustive, these situations
relate to (a) the choice of Prine Mnister (Chief Mnister)
restricted thought his choice. is by the par anount
consi deration that he should command majority in the House;
(b) the dismissal of a Governnent which has lost its
majority in the House but refuses to quit office; (c) the
di ssolution of the House where an appeal to the country is
necessitous, although in this area the Head of State should
avoid getting involved in politics and nmust be -advised by
his Prinme Mnister (Chief Mnister) who. wll eventually
take the responsibility for the step. W do not examine in
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detail the constitutional proprieties in these predicanents
except to utter the

(1) The Suprene Court in United States History, IIl p. 470-
471 (1922).
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caution that even here the action nmust be conpelled by the
peril to denobcracy and the appeal to the House or to the

country nust beconme blatantly obligatory’ W have no doubt

that de Smith's statement (1) regarding royal assent holds

good for the President and Governor in India:
" Refusal of the royal assent on the ground
that the nonarch strongly disapproved of a
bill or that it was intensely controversia
woul d neverthel ess be unconstitutional. The
only circunistances in which the withholding
of the royal assent night be justifiable would
be if the Governnent itself were to advise

such a courses highly inprobable
ngency- or
possibly if it was notorious that a bill had
been passed in disregard to nmandat ory
pr ocedur al requi renents; but si nce t he

CGovernnment in'the later situation would be of
the opinion that the deviation would not
effect the validity of the neasure once it had
been assented to, prudence woul d suggest the
gi ving of assent."
So far as the appeals before us are concerned, the effect is
that there is no infirmty in the inpugned orders on the
score that the Governor has not hinself pursued the papers
or passed the orders.
The second spinal issue in the ease, as earlier indicated,
bears G| fearless justice, another prom nent creed of our
Constitution. The independence of the Judiciary is a
fighting faith of our foundi ng docunent. Since the days of
Lord Coke, judicial independence from executive control has

been acconpl i shed i n Engl and. The franers of our
Constitution, inpressed by this exanple have fortified the
cherished value of the rule of law by i ncorporating

provisions to insulate the judicature. Justice becones fair
and free only if institutional imunity and autonony are
guaranteed (of course there are other dinmensions to judicia

i ndependence which are inportant but irrelevant for the
pr esent di scussi on). The excl usi on of executive
interference wth the Subordinate Judiciary, i.e., grass-
roots justice, can prove a teasing illusion if the contro

over themis vested in two masters viz., the High Court and
the CGovernnment, the latter being otherw se stronger. Sone-
times a transfer could be nore harnful than punishnment’ and
di scipline control by the H gh Court can also be stultified
by an appellate jurisdiction being vested in Governnent over
the H gh Court’s adninistrative orders. This constitutiona

perspective inforned the framer of our Constitution  when
they enacted the relevant Articles, 233 to 237. Any
interpretation of admnistrative jurisdiction of the High
Court over its subordinate |linbs nmust be aglow with the
t hought that separation of the Executive fromthe Judiciary
is a cardinal principle of our Constitution. However, we do
not pursue this question further since in the-present case,
CGovernment has agreed with and acted on the H gh Court’s
recomendati on’ and, noreover, the nethodol ogy of conflict
resol ution, when the view of the High Court is unpal atable
to the Executive, falls to be directly considered in a
different set of pending appeal s.

(1) Constitutional and Administrative Lawby S. A de Smth-

conti
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Nevert hel ess, we nmust refer to one aspect of the matter. It

is nice on paper to invest disciplinary authority over the
subordinate judiciary in the High Court. But when charges
or aspersions of corrupt practice or inconpetence against
the nenbers of the lower judiciary are brought to the
Cogni zance of the H gh Court, there is an operationa

handi cap. Wwo is toinvestigate into the truth of the
all egations? |Is there a nachinery at the exclusive disposa

of the High Court to probe into the primefacie veracity of
such conpl ai nts? It is awkward and, ineffectual for a
superior Judge, trained in formal procedures and weighing
and not collecting evidence, to undertake the sub-rosa,

i nformal, extensive and technical job of investigation which
demands a different kind of expertise. At the sane tine if
the police are permtted to check wupon conplaints, the
successful invasion of judicial independence is inevitable.

No Magistrate nmay function fearlessly if the prosecuting de-
partrment - nay also investigate against him It is indeed
regrettable that this sensitive side of the issue was
over|l ooked by the Punjab Hgh Court when it requested
CGovernment to direct the Vigilance Comm ssioner to report on
a menber of the judicature. The true intendment of judicia

i ndependence is fulfilled not by declining to investigate
into delinquencies of judicial personnel nor by holding an
open enquiry by @ a Judge which is a poor -substitute for
collection of evidence but by creating an ‘apparatus for
collecting intelligence and presenting evidence which is
under the conplete control of the High Court. This is no
new i dea but had been nooted in the 50s at an all-India Law
M nister’'s Conference but at |east, now after such ~a |ong
| apse of tine, this felt want may be renedied.

The third contention, argued el aborately by both sides,

turns on the scope and sweep of "Art. 311 in the background
of the rules framed under Art. 309 and the pleaser’ doctrine
expressed in Art. 310. The two probationers, 'who are
appel l ants, have contended that what purport to be sinple
term nations of probation on the ground of unsuitability’

are really and in substance by way of punishment and falling
short of the rigorous prescriptions of Art. 311 (2), they
are bad. Their conplaint is that penal consequences -have
been visited on them by the i npugned orders and since even a
probationer is protected by Art. 311 (2), in such situations
the Court must void those orders. Naturally, the |aunching
pad of the argunent is Dhingra' s Case (supra). |In a sense,
Dhingra is the Manga Carta of the Indian civil servant,
although it has spawned diverse judicial trends, difficult
to be disciplined into one single, sinple, practical formnula
applicable to term nation of probation of freshens ~and of
the services of tenporary enpl oyees. The Judicial search
has turned the focus on the discovery of the elenent of
puni shment in the order passed by Government. If  the
proceedi ngs are disciplinary, the rule in Dhingra s Case (1)
is attracted. But if the termnation is innocuous and does
not stigmatize the probationer or tenporary servant, the
constitutional shield of Art. 311 is wunavail able. In a
series of cases, the Court has westled with the problem of
devising a principle or rule to determine this questions’

wher e non-punitive term nation of probati on for
unsuitability ends and punitive action for delinquency
begins. In Gopi Kishore (2) this Court ruled that where the
State

(1) A1.R 1958 S.C. 36.

(2) A I.R 1960 S.C. 689.
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holds an enquiry on the basis of Conplaints of m sconduct
against a probationer or tenporary servant, the enployer
must be presunmed to have abandoned his right to termnate
si ne pliciter and to have undert aken di sci plinary
proceedings bringing in its wake the protective operation of
Art 311. At first flush, the distinguishing mark would
therefore appear to be the holding of an inquiry into the
conpl aints of msconduct Sinha C. J., observed
"It is true that, if the GCovernment came to
the conclusion that the respondent was not a
fit and proper person to hold a post in the
public service of the State, it could dis-
charge himw thout holding any enquiry into
his alleged m sconduct. Instead of taking that
easy course, the CGovernnent chose the nore
di fficult one of starting proceedi ngs against
him and of branding himas a dishonest and
i nconpetent officer. He had the right, in
those circunstances, to insist upon the pro-
tection of Art. 311 (2) of the Constitution."
The | earned Chief Justice sumuarized the | ega
position thus:
"1. Appointnent to a post on probation gives
the /person so appointed no right to the post
and  hi's services may be termnated, wthout
taking recourse to the proceedings laid down
inthe relevant rules for dismssing a public
servant . or renoving himfrom service
2. The termnation of enploynment of a
person holdi ng a post on probation w'thout any
enquiry whatsoever cannot be said to  deprive
himoff any right to a post and is, therefore,
no puni shrrent .
3. But if ‘instead of termnating such a
person’s service wthout any enquiry, the
enpl oyer chooses to hold an enquiry into his
al | eged m sconduct, or i nefficiency, or
foursome similar reason, the termnation of
servicers by way of punishnment, because it
puts a stigm on his conmpetence  and thus
affects his future career. In such a case, he
is entitled to the protection of Art. 311 (2)
of the Constitution.

5. But, if the enployer sinmply termnates
the services of a probationer wthout holding
an enquiry and wi thout giving hima reasonabl e
chance of showi ng cause against his renoval
from service, the probationary civil = servant
can have no cause of action, even though the
real notive behind the renoval from service
may have been that his enployer thought himto
be unsuitable for the post he was tenporarily
hol ding, on account of his msconduct, or
i nefficiency, or sone such cause."

The 5th proposition states that the real notive behind the

renmoval is irrelevant and the holding of an enquiry |eaving

an indelible stain as a consequence alone attracts Art. 311

(2) Ram Narayan Das (1) dealt with a case where the rules

under the proviso to Art. 309 provided sone sort of an

enquiry before term nation of probation. in such

(1) Al.R 1961 S.C 177.
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a case, the enquiry test would necessarily break down and so
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the Court had to devise a different test. M. Justice Shah

(as he then was) stated the rule thus :
"The enquiry against the respondent was for
ascert ai ni ng whet her he was fit to be
confirmed. The third proposition in (the Cop
Kishore) case refers to an enquiry into
al | egations of m sconduct or inefficiency with
a view, if they were found established, to
i mposi ng punishment and not to an enquiry
whet her a probationer should be confirned.
Therefore, the fact of holding of an enquiry

is not decisive of the question. VWhat is
decisive is whether the order is by way of
puni shnment,  in the light of the tests laid

down in Purshottamlal Dhngra s Case."
Thus a shift was nmade fromthe factum of enquiry to the
object of the enquiry.~ Madan Gopal (1) found the Court
appl yi ng the object of enquiry doctrine to a sinple order of
term nation whi ch had been pre by a show cause notice
and enquiry. It was held that if the enquiry was intended to
take traumatic action, the innocent phraseol ogy of the order
made no difference. Then canme Jagdish Mtter v.Union of
India (2) where M. Justice Gaj endragadkar (as he then was)
hel d
"No /doubt the order purports to be one of
di scharge and, as such, can be referred to the
power of the authority to -termnate t he
tenmporary appoi ntment-with one nonth’'s notice.
But it seens to us-that when the order refers
to the fact that the appellant was found
undesi rable to be retained in Governnent ser-
vice, it expressly casts a stigma on the
appellant and in that sense, nust be hold to
be an order of disnissal and not a mere | order
of discharge."
Thus we see how nenberanous distinctions have been  evol ved
bet ween an enquiry nerely to ascertain unsuitability and one
hel d to puni sh the delinquent-to inpractical and wuncertain
particularly when we renmenber that the machinery to  apply
this delicate test is the administrator, untrained in |ega

nuances. The inpact on the fired . individual, be it
term nation of probation or renmoval fromservice, is often
the sane. Referring to the anomaly of the object of

inquiry, test, Dr. Tripathi has pointed out (3)
"The object of inquiry’ rule discourages this
fair procedure and the inpulse of justice
behind it by insisting that the order setting

up the inquiry will be judicially | scrutinized
for the purpose of ascertaining the object of
the inquiry."

Again. could it be that if you summarily pack off a
probationer, the order is judicially inscrutable and ' immune
? If you conscientiously seek to satisfy yourself  ‘about
al l egations by some sort of enquiry you get caught in the
coils of law, however harm essly the order nay be phrased?
And, so this sphinx-conplex has had to give

(1) AI.R 1963 S.C. 531. (2) A I.R 1964 S.C. 449.

(3) Spotlights on Constitutional Interpretation-1972-N
M Tripathi Pvt. Ltd., Bonbay.
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way in later cases. In sone cases the rule of guidance has

been stated to be the substance of the matter’ and the
foundation’ of the order. When does notive' trespass into
foundation’? Wen do we lift the veil of formto touch the
subst ance’ ? VWen the Course says so. Those Freudi an’
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frontiers obviously fail in the wirk-a-day world and Dr.

Tripathi’s observations in this context are not wthout

force. He says
"As already explained, in a situation where
the order of term nation purports to be a nere
or der of discharge w thout stating the
stigmati zing results of the departnenta
enquiry a search for the substance of the
matter’ wll be indistinguishable from a
search for the nmotive (real, unreveal ed
object) of the order. Failure to appreciate
this relationship between notive (the real
but unrevealed object) and from (the apparent,
or officially revealed object in the present
context ‘has led to an wunreal interplay of
wor ds and phrases wherein synbol s i ke
notive' , substance’ formor direct parade in
different comnbinations w thout conmunicating
precise situations or entities in the world of
facts. "

The need, in this branch of jurisprudence, is not so nuch to

reach perfect justice but to lay down a plain test which the

adm nistrator and civil servant can understand w thout
subtlety and apply without difficulty. After all, between
unsuitability’ and m'sconduct’ thin partitions do their
bounds divide'. And, over the years, in the rulings of this

Court the accent has shifted, the canons have varied and
predictability has 'proved difficult because the play of
I egal light and shade has been baffling. The |learned Chief
Justice has in his judgnment, -tackled thi's problem and
expl ained the rule which nmust govern the determ nation of
the question as to when termnation of ~“service of a
probati oner can be said to amount to discharge sinpliciter
and when it can be said to anmobunt to punishment so as to
attract the inhibition of Art.311. W are in agreenent wth
what the | earned, Chief Justice has-said in this connection

So far as the present case is concerned, it is clear on the
facts set out in the judgnent of the | earned Chief Justice
that there is breach of the requirenments of Rule 7 and the
orders of term nation passed agai nst the appellants are, on
that account liable to be quashed and set a side.

In the result, we agree with the conclusion reached by the
| earned Chief Justice and concur in the order proposed by
hi m

P.H P.
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