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ACT:

Crim nal Practice and Procedur e- - Appr eci ati on of
evi dence- - Reference under s. 374 Cr. P.C-Duty of High
Court to reappraise evidence--Extent to which evidence in
one case coul d be used in another

HEADNOTE:

Four appellants were convicted and sentenced to death for
the murder of themtwo deceased; two accused for the rmurder
of one of the deceased and the other two, accused for the
murder of the second deceased. On appeal, the High Court,
without a detailed discussion of the evidence of the eye
wi tnesses, nerely observed that their evidence inspired ful
confidence and affirned the judgrment of the trial court.

On further appeal to this Court the appellants contended
that had the wi tnesses. been present, the assailants’ would
not have spared them

Di smssing the appeal of two accused and allowi ng that of
the ot her two:

HELD : (1) This Court does not nornmally, in an appeal by
Speci al Leave, go afresh into the question of credibility of
Wi t nesses and reapprai se the evidence. 1In the present case,

however, there was hardly any di scussion worth the nane of
the evidence of eye witnesses in the judgnent of = the High

Court . As the H gh Court was dealing with not only an
appeal filed by the appellants but also a reference under s.
374 Cr. P. C for confirmng the death sentence, it was

essential for it to, have reapprai sed the evidence  adduced
in the case and come to an independent conclusion whether
the gquilt of the accused had been proved or not. Wi | e
dealings wth a reference under s. 374 . P. C. the H.gh
Court should consider the proceedings in all their aspects
and cone to an independent conclusion on the material on

record. In view of this infirmty, the evidence bad to be
exam ned by this Court. [568E-569B]
Jumman & Ors. v. The State of Punjab, A I. R 1957 S C

469 and Bhupendra Singh v. The State of Punjab, [1968] 3 S.
C. R 404. referred to.

(2) The question of credibility of a witness has to be
decided by referring to his evidence and finding out as to
how the wtness has fared in cross-exanmnation and what
inmpression is created by his evidence taken in the context
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of the other facts of the case. Decided cases can be of
help if there be a question of lawlike admissibility of
evi dence but reference to decided cases is hardly apposite
when the question before the court is whether the evidence
of a particular w tness should or should not be accepted.
[ 574B- D]

(3) In the instant case there appears to be no sufficient
ground for disbelieving the evidence of the three eye

Wi t nesses. The w tnesses had taken shelter and t hus
remai ned unhurt. As the ocular evidence consists of
persons, two of whom were close relatives of the two
deceased, it 1is not likely that the eye wtnesses would
spare. the real assailants. The evidence of the eye
witnesses as with regard to the part played by t he t wo

accused, whose conviction is upheld in respect of the nurder
of one of the deceased is also in conformty wth the
medi cal evi dence. [570E]

(4) As regards the other two accused, the evidence does not
establish their conplicity inthe murder of the deceased
beyond ' reasonable doubt and-it is extrenely wunlikely that
the appellants " woul d have- associated an old man with them
in the assault, who, on account of his age, would be nore of
a handicap and a burden to themespecially at the tine of
escapi ng after the occurrence. [572D F]

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTI ON :~ Crim nal Appeal No. 152 of
1973.

562

Appeal by Special Leave fromthe Judgnent & Order dated the
4th April, 1973 of the Punjab & Haryana H gh Court in Crl.
Appeal No. 906 of 1972 and Murder Ref. No. 55 of 1972,
Frank Anthony and R L. Kohli, for the Appellants.

A N Mlla, H S Mrwah and D. P. Sharma, for the
Respondent s.

The Judgrment of the Court was delivered by

KHANNA, J. Karam Singh (60) and his son Sukhdev-Singh (38)
were shot dead in their field in the area of “village
Dhandari at a distance of seven mles from police station
Sadar Ludhi ana on August 5, 1971. Four persons Charan Singh
(65), Mikhtiar Singh (50), Gurdev Singh (40) and Paranjit
Singh (24) were tried in connection with that occurrence  in
the court of the Sessions Judge Ludhiana. The |earned
' Sessi ons Judge convicted Charan Singh and - Miukhtiar Singh
under section 302 Indian Penal Code for the nurder of Karam
Singh and , sentenced each of themto death. Charan Singh
and Mukhtiar Singh were also convicted under section 302
read with section 34 Indian Penal Code for the death of
Sukhdev Singh and each of themwas sentenced to- undergo
i mprisonnent for life on that count. @urdev Singh and
Parnjit Singh were convicted under section 302 Indian Pena
Code for the murder of Sukhdev Singh and each of them was
sentenced to death on that score. Gurdev Singh and Paranjit
Singh were further convicted under section 302 read wth
section 34 Indian Penal Code for the death of Karam Singh
and each of themwas sentenced to undergo inprisonnent for
life on that account. Charan ’'Singh, Mikhtiar Singh and
Gurdev Singh were al so convicted under section 27 Arms Act
and each one of themwas sentenced to undergo rigorous
i mprisonnent for a period of four years on that count. On
appeal and reference the Punjab and Haryana Hi gh Court
affirmed the judgnent of the trial court. The four accused
thereafter filed this appeal by special |eave.
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Charan Singh accused is the real brother of Karam Singh
deceased. Paranjit Singh accused is the grandson of Charan
Si ngh. Gurdev Singh accused is the brother of the wife of
Charan Singh, while Mikhtiar Singh accused is a friend of

GQurdev Singh. The two deceased persons as well as Charan
Singh and Paranjit Singh accused are the residents of
village Dhandari. GQurdev Singh is a resident of village
Bhutari, at a distance of about 15 niles from Dhandari,
while Mikhtiar Singh is a resident of village Khatra
Chahar an. Charan Singh accused and Karam Singh deceased
were the sons of Sardara Singh. Sardara Singh had three
ot her brothers. One of the brothers was N ranjan Singh

Niranjan Singh was issueless and without a wife. Hazar a

Singh was anot her brother of Sardara Singh. Mnn Dass (PW
4), who lodged the first information report, is the grandson
of Hazara Singh. Apart from Sukhdev Singh who was killed
along with Karam Si'ngh deceased; the latter had another son
Gurdi al~ Singh (PW8) who has appeared as an eye w tness of
t he occurrence.

The prosecution case is that on Septenber 28, 1966 N ranjan
Singh, uncle of Charan Singh accused and Karam Singh
deceased,

563

executed a will in favour of Charan Singh bequeathing al
his novable and /i movable property in favour of Charan
Singh accused. on March 18, 1971 Niranjan Singh executed
anot her docunment cancelling the will which he had earlier
executed in favour of Charan Singh. It is  stated that
Ni ranj an Singh revoked the will in favour of Charan Singh at
the instance of Karam Singh deceased and ~Mann. Dass PW
Ni ranjan Singh thereafter got back possession of ‘his |and
from Charan Singh. On June 15, 1971 Niranjan Singh |eased
out half of his land in favour of Mann Dass for a period of
ten years. The remmining half of theland was sold by
N ranjan Singh in two equal shares, one in favour of Garcha
Poultry Farm and the other in favour of Sukhdev Singh
deceased and Gurdial Singh PW sons of Karam Singh deceased.
Charan Singh accused felt aggrieved against Karam  Singh
deceased on account of being deprived of the |and of
Ni ranj an Si ngh.

About a nonth before the present occurrence, it is stated,
Mann Dass and Sukhdev Singh were going to their |ands which
they had obtained from N ranjan Singh. Near a well Paranjit
Si ngh and Gurdev Singh accused fired shots froma rifle -and
gun at Sukhdev Singh deceased. The shots, however, did not
hit Sukhdev Singh. The matter was then reported by -~ Sukhdev
Singh at police station Sadar Ludhiana. On July 8, 1971 the
Gram Panchayat intervened in the dispute between Charan
Singh and Karam Singh. A conpronise was got recorded. It
was stated in the conpronise that Charan Singh had left the
possession of the land. The conpromi se was signed by Charan
Si ngh, Karam Si ngh and Sukhdev Si ngh.

On  August 5, 1971 at about 5 p.m, it is stated, Mann  Dass
PW and Kam kkar Singh (PW18) were hoeing maize crop in the
| and whi ch Mann Dass had taken on | ease from N ranjan Singh
Kam kkar Singh who belongs to village Paddi is a friend of
Mann Dass and had cone to village Dhandari two days before
the present occurrence. Karam Singh and his sons Sukhdev
Singh and Gurdial Singh were also at that tine hoeing maize
crop in the adjoining |and which had been purchased by
Sukhdev Singh and Gurdial Singh from N ranjan Singh. The
four accused then energed froma nearby sugarcane field of
Charan Singh accused. Paramjit Singh was arnmed wth a
rifle. Mukhti ar Singh and Gurdev Singh had single. barre
guns, while Charan Singh had a country-nmade pistol. The
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accused raised challenging shouts. Wen they were at a
distance of 65 to 70 Karans from Sukhdev Singh, Paranjit
Singh fired a shot fromhis rifle towards the field of
Sukhdev Singh. Sukhdev Singh then craw ed towards the Kotha
of the tube-well installed in that field. Karam Singh also
did the sane thing. Mann Dass and Kami kkar Singh ran
towards a Khal (water course). The four accused fired shots
from their respective weapons at Sukhdev Singh and Karam
Si ngh. Kam kkar Singh, who had a weak leg and was within
the firing range, received bullet injuries on his back

Mann Dass took shelter behind the Khal. Sukhdev  Si ngh
deceased had a licensed gun in the Kotha. He then started
firing fromhis gunin reply to the firing by the accused.
Al

564

the four accused then proceeded towards the tubewell Kot ha.
GQurdev Singh and Paranjit Singh fired fromtheir respective
weapons when they were at a distance of 15 or 20 yards from
the tubewell ~ Kotha towards Sukhdev Singh. Sukhdev  Si ngh
then canme out of the Kotha and ran towards the eastern side.
Paramjit ~Singh and Gurdev Singh cane in front of Sukhdev
Singh and fired with their  respective weapons at him

Sukhdev Singh fell down on receipt of those shots from the
fire-arms. Karam Si'ngh who was taking shelter at a distance
of about two karans fromthe tubewell Kotha then tried to
run away. Charan Singh and Mukhtiar Singh accused, however,
cane in front of Karam Singh and fired shots at him from
their fire-arns, as a result of which Karam Singh fell down.
As Karam Singh was |ying injured, Paranjit Singh went near
himand fired two or three shotsat himwithhis rifle. The
four accused then went towards-the railway  line. The
occurrence was W tnessed by Mann Dass, Kam kkar Singh as
well as by Gurdial Singh, who had continued to stay in the
field where he was wor ki ng.

After the departure of the accused, ~Mann Dass, Kam kkar
Singh and Gurdial Singh went to Karam Singh and  Sukhdev
Singh found that both were lying dead. Leaving / GCurdia

Singh and Kam kkar Singh near the dead bodies, Mann Dass
proceeded towards the police station. Mnn Dass net ASI
Antik Singh near railway station Dhandari and nmade statenent
PH to him at 6.15 p.m A S 1. Amik Singh then sent
statement PH through a (constable to police station Sadar
Ludhi ana. The statenent was received at the police station
at 6.45 p.m Formal first information report PH /2 was
prepared on the basis of the said statement and a case was
regi stered agai nst the accused.

Raghbir Singh student (PW13) at the time of firing, it is
al l eged, was present at his well at a distance of about 80
or 100 karans fromthe place of occurrence, Raghbir ~ Singh
heard the reports of the gun fires and about 10  mnutes
after the firing had stopped, he went to the “place of
occurrence. He found the dead bodies of the two deceased
persons |lying there guarded by Gurdial Singh and Kam kkar
Singh PWs. On enquiry Raghbir Singh was told about the
occurrence by G@urdial Singh and- Kam kkar Singh PV .
Raghbir Singh was further told that Mann Dass had gone to
the police station to |odge the report. Raghbir Singh was
asked also the join to Mann Dass. Raghbir Singh then went
towards the road but could not catch a bus.

ASI  Anrik Singh after sending report to the police station
preceded to the place of occurrence along with Mann Dass.
The Assistant Sub | nspector found the dead bodi es of Sukhdev
Singh and Karam Si ngh |ying there being guarded by GCurdia

Singh and Kamikkar Singh. The Assistant Sub |nspector
prepared the inquest reports relating to the two dead
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bodi es. Eleven enpty cartridges of 12 bore were taken into
possession fromthe place of occurrence by the Assistant Sub
Inspector and were put into a sealed parcel. One enpty
rifle cartridge was also found there and was taken into
possession. The licensed gun P-7 of Sukhdev Singh deceased
along with a bag containing his |licence was found near the
dead body of Sukhdev Singh. The Assistant Sub [|nspector
took that gun and the bag into possession

565

Four .12 bore enpty cartridges were recovered from inside
the tubewell Kotha. Three Khurpas were found in the main
field of Sukhdev Singh deceased, while two Khurpas were
found in the maize field of Mann Dass. These Khurpas too
were taken into possession.

Post nortem exam nation on the two dead bodies of Karam
Singh and Sukhdev Singh deceased was performed by Dr. Ajit
Singh in Cvil Hospital Ludhiana at 4 p.m on August 6,
1971. Earlier on that day at 4 a.m Dr. Ajit Singh exam ned
Kam kkar Singh and found four sinple injuries consisting of
| acerated wounds on the back of the el bow, |eg and neck of
Kami kkar Si ngh:

The four accused, it is stated, absconded after t he
occurrence. Charan Singh accused was arrested on receipt of
secret information by A S.I. Anrik Singh on August 17, 1971
on Grand Trunk Road near Sanrala. Mikhtiar Singh and Gurdev
Singh accused surrendered on the same day, i.e. August 17,
1971 in the court of Shri Bakhsish Singh nagi strate Sunam
Paramjit Singh accused was arrested on April 11, 1972 by Sub
I nspector Ajit Singh.

Gurdev Singh accused, according to the prosecution, was in-
terrogated by Sub Inspector Ajit Singh (PW19) on August
20, 1971. GQurdev Singh then disclosed that- he had kept
concealed his licensed single-barrel gun-along wth its
licence in a heap of chaff Iying in his house and that he
could get the sanme recovered. Statenment PS of Gurdev 'Singh
was then recorded by the Sub-Inspector and was thunb-marked
by Qurdev Singh. Sub Inspector Ajit Singh thereafter
started interrogation of Mikhtiar Singh accused’ Mikhti ar
Si ngh made di sclosure statenent PJ.to the effect that he had

kept concealed his licensed gun along with the licence in
the Turi lying in the entrance roomof his house. Gur dev
Singh then led the Sub Inspector and the witnesses to - his
house and fromthere got recovered gun P-2 and its _Iicence

P-5. The gun and the licence were taken into possessi on as
per neno Ex. PU  The gun was put into a sealed parcel

Mukhti ar Singh accused thereafter led the police party to W
Deodi and fromthere got recovered his gun Ex. P3: al ong
with its licence P-6. The gun put into a sealed parcel

AST Amri k Singh interrogated Charan Singh accused on ~August
22, 1971. Charan Singh disclosed that he had buried
country-made pistol in a ditch near a rubber factory
situated on the G and Trunk Road and railway line at
Dhandari and that he could get the same recovered. Menmo PTD
with regard to the statement of Charan Singh was prepared.
Charan Singh then led the police party to that place and got

recovered pistol P-4, The pistol, was then put into a
seal ed parcel
The two seal ed parcels, one containing Il enpty .1 2 bore

cartridges and the other containing one enpty rifle
cartridge, were sent to the office of the Director, Forensic
Sci ence Laboratory, Chandigarh on August 11, 1971. Seal ed
parcel s containing guns P-2 and P-3 and pistol P-4 were al so
later sent to the said Director, Shri J. K Sinha, Assistant
Director, Forensic Science Laboratory (PW14) found that two
of the enpty cartridges which were recovered fromthe spot
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had
4- M 185SupCl / 75
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been fired frompistol- P-4. Three other enpty cartridges
whi ch were recovered fromthe spot were found by Shri Sinha
to have been fired fromgun P-2 of @rdev Singh Gun P-3 of
Mukhtiar Singh was found by Shri Sinha to be not in proper
wor ki ng condition. The cocking portion, i.e. hamrer, of the
gun was found to be jamed. As such, it was not possible to
find whether any of the enpty cartridges which wer e
recovered fromthe spot had been fired fromgun P-3.
At the trial the four accused in their statements under
section 342 of the Code of Criminal Procedure denied the
prosecution allegations regarding their participation in the
occurrence. Charan Singh adnmitted that the will which had
been made by Niranjan Singhin his favour was subsequently
revoked. According to Charan Singh, the possession of the
| and of Niranjan Singh., however, remained with him Charan
Si ngh deni'ed that he absconded after the occurrence or that
he got recovered pistol P-4. ~According to Charan Singh, he
was all along with-the police. ~Mikhtiar Singh stated that
he had surrendered hinmself in court on August 17, 1971
According to Mikhtiar Singh, the police had taken the
licence of his gun fromhis house about four or five days
earlier. GQurdev Singh stated that he never nade any dis-
cl osure statenment about gun P-2 and that the recovery of the
gun had been foisted upon him Paranmjit - Singh in his
statement before the committing nagistrate when asked about
the occurrence stated he had already sold away " his rifle.
Param it Singh denied that he had remai ned absconding till
his arrest on April 17, 1972.- No evidence was produced in
def ence.
"The trial court accepted the prosecution case and
accordingly convinced and sentenced the accused as above.
On appeal and reference the high Court affirmed the judgnent
of the trial court.
It cannot be disputed that Charan Singh and Sukhdev 'Singh
were shot dead on August 5,1971 in the fields in the area of
village Zhhandari . Assi stant Sub - I nspector Anrik  Singh
found the tw dead bodies lying in those fields when he
arrived there on the evening of that day. Dr. Akjit Singh
who performed post nortem exam nation on the two dead bodies
found the follow ng seven injuries on the body of  Karam
Si ngh

"1. Abrasion 5/8" on the left side of nose.

2. Lacerated wound 2" x 3/4" x bone deep on

the left side of

forehead including the. mddle part of _|eft

eye br ow. The margins were bl ack and

inverted. It was oblique in direction

3. Lacerated wound 1" x 1/2"' x bone deep

on right temopral region. The nmargins were

bl ack and oblique in direction

4. Lacerated wound 4" x 4-1/4" nuscle deep

on inner side upper part of right forearm the

mar gi ns were bl ack.

5. Abrasion 3 in nunmber 1/2" x 1/2" on

i nner side middle

right forearm

6. Lacerated wound 1" x 1/2"x chest cavity
deep on the back of chest in the left |ower
part. The margins were black and inverted.
The direction as inwards-upwards and forwards.
567

7. Lacerated wound 4-1/2" x 2" chest deep
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on front of right side of chest, 2" above the

right nipple. Margin were |acerated and
everted. Heart duly pierced was protruding
out."

The following 12 injuries were found by the
doctor on the body of Sukhdev Singh :

"1. Lacerated wound 1/4" x 1/4" bone deep on
front of right |eg upper part, 2" below the
knee-joint. The margins were bl ack

2. Lacerated wound 1" x 1/2" x 1/2" on the
i nner side of right knee. The nmargins were
bl ack and oblique in direction

3. Lacerat ed wound 1-1/4"x1/2"x1/8" on
upper part of penis. Margins were bl ack.

4, Lacerated wound 1/4" x 1/4" x 3" deep on
the upper part of left md-inguinal point.
The ~margins were black and inverted. The

direction was above outwards and backwards.
One small netal lic piece was recovered under
the injury.

5. Abrasion 1/2" x-1/4" on front of left
chest, 1" above-1eft nipple.
6. Lacerated wound with black and inverted

margins 3/4"x 1/4"x 2" deep on the left front
of anterior axillary line. The direction was
backwards and outwards with a wound of exit
3/4 x 1/2 on the mid axillary Iine of the |eft
side.. 'The margi ns were evert ed.

7. Lacerated wound with black and inverted
margins. I x I x nore than 6" deep on the
front of —right side of chest, 3" above the
right nipple. The direction was  upwards,

outwards and backwards wi th a wound of exit 3-
1/2"x 2" on the back of right shoul der joint,
with | acerated and everted margins. The right
scapul a was fractured.

S. Lacerated wound 1/4"x 1/4"x bone deep on
front of right side of chest in |ower part 4"
below right nipple, 1-1/2" outer to midline.
The margins were black and -inverted and
metallic piece was recovered under the skin.

9. Lacerated wound with black and inverted
margins 2"x 1-1/2"x chest cavity deep on front
of right <chest 2" inner to right  nipple.
There was bl ack abraded area around it 4"x4".
The wound was directed backwards and slightly
upwards with a wound of exit 2"x 2" on the
back in-between the scapulae and ' the spina
cord underneath was fractured at the back: 3rd
and 4th ribs on right side were fractured in
front.

10. Lacerated wound 1/4" x 1/4" x skin deep
with black and inverted margins, in front of
right chest 1-1/2" inner to, injury No. 9. One
netal lic piece was recovered underneath.

568

11. Lacerated wound with black and inverted
margins 1-1/4"x 1-1/4"x nore than 6" deep on
ri ght side of back at |unbar regions, directed
i nwards, upwards and forwards, piercing upper
part of right kidney and onentum 13 netallic
irregular pieces were recovered from |left
pl eural cavity and di aphragm

12. Lacerated wound 72 in nunber with bl ack
and inverted margi ns each 1/8"x1/8" bone deep
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on the sacral region and upper part of both
the buttocks. 35 snmall netallic pieces were
recovered wunder it. Left pelvic bone was
fractured underneath."”
The cause of death of Karam Si ngh was shock and haenorrhage
as aresult of injuries to heart and lungs. The cause of
death of Sukhdev Singh was shock and haenorrhage as a result
of injuries to the right lung under injury No. 9. The
injuries in the case of both Karam Singh and Sukhdev-Si ngh
were sufficient in the ordinary course of nature to cause
deat h.
In order to bring the charge hone to the accused, the
prosecuti on exam ned Mann Dass (PW4), Gurdial Singh (PW 8)
and Kami kkar Singh (PW 18) as eye wtnesses of t he
occurrence and they supported the prosecution case.

This Court does not normally in an appeal by special |eave
go afresh into the question of the credibility of w tnesses
and reapprai se the evidence. In the present case, however,

we find that there was hardly any discussion worth the nane
of the evidence of the eye witnesses in the judgment of the
H gh Court. The High Court ~has  made only a genera
reference to the evidence of the eye wtnesses and has
observed that all the w tnesses exam ned by the prosecution
inspire full confidence. ~As the Hi gh Court was dealing with
not only the appeal filed by the appellants but also a
reference under section 374 of the  Code of Crim na
Procedure for confirmng the death sentence, it was, in our
opi nion, essential for the High Court to have reappraised
the evidence adduced in the case and conme to an i ndependent
conclusion as to whether the guilt of the accused had been
proved or not. Odinarily in a crimnal appeal against
conviction the appellate court can disnm'ss the appeal if the
court is of the opinion that there is no sufficient ' ground
for interference after exam ning the various grounds ' urged
before it for challenging the correctness of the decision of

the trial court. It is not necessary for the appellate
court to examine the entire record for the purpose of
arriving at an independent concl usion. The posi tion

however-, is different where in addition to an appeal = filed

by an accused who is sentenced to death, the H gh Court has
to dispose of the reference for confirmation of the death
sent ence under section 374 of the Code of Crimna
Pr ocedure. Wiile dealing with a reference the Hi gh Court
should consider the proceedings in all their aspects -and
cone to an independent conclusion on the naterial on record
apart fromthe view expressed by the Sessions Judge.” In so
doing, the Hgh Court will be assisted by the opinion
expressed by the Sessions Judge, but under the provisions of
the- | aw above-nmenti oned

569
it is for the Hgh Court to come to an independent
conclusion of its own (see Jumman & Ors. v. The State of
Punj ab(1) and Bhupendra Singh v. The State of Punjab(2). In
view of the infirmty noted above in the judgnent of the
Hi gh Court, we have considered it proper to examne the
evi dence adduced in the case ourselves instead of remanding
the case and thus delaying the matter further
Mann Dass, @urdial Singh and Kam kkar Singh have deposed
that at the time of the present occurrence, Mann Dass and
Kam kkar Singh were present in the field which Mann Dass had
taken on lease fromNranjan Singh for hoeing the naize
crop, while Gurdial Singh PWwas present along wth Karam
Si ngh and Sukhdev Singh for the sane purpose in the field
whi ch had been purchased by Sukhdev Singh and Gurdial Singh
from "Niranjan Singh. There appears to be no sufficient




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 13

ground for dishelieving the evidence of the three eye
wi t nesses that they were present at the scene of occurrence.
Kam kkar Singh received injuries during the course of the
present occurrence and as such there can be hardly any
manner of doubt regarding his presence at the scene of
occurrence. It is in the evidence of Kam kkar Singh and
Mann Dass that Kam kkar Singh who is a friend of Mann Dass
and had cone two days before the present occurrence fromhis
village, was engaged with Mann Dass in hoeing the nmize
crop. Mann Dass would not normally throw the burden of
hoeing the nmmize crop on his friend alone and it is but
natural that Mann Dass would be with himfor the purpose of
hoeing the nmize crop. There also appears to be nothing
i nprobable in the statenent of Gurdial Singh PWthat he was
engaged with his father Karam Singh and brother Sukhdev
Singh in hoeing the maize crop.

The first information report about the present occurrence
was | odged pronptly and this is apparent fromthe fact that
a copy of the first informati on report was received by the
judicial ‘'magi strate concerned at Ludhiana at 8. 12 p.m the
same evening. W are not - inpressed by the suggestion that
the occurrence took place not  at 5 p.m but ruch earlier

According to the post nortem exam nation reports, the
stomach of each one of the two deceased persons was enpty at
the time of the post nortem exam nation.- Normally a
veget abl e diet containing nostly farinaceous food as usually
taken by an Indian does not |eave the stomach conpletely
within six to seven hours after its ingestion (see page 151
of Modi’s Medical Jurisprudenceand Toxicol ogy, Sixteenth
Edition). |If the occurrence-had taken placeat 2.or 3 p.m
as suggested on behal f of the accused-appellants;, the md-
day neals usually taken by the villagers at about 11 a.m
woul d still be in their stomach and the same would not have
been enpty at the tine of the post nortem examn nation. The
fact that the stomach of each of the deceased parsons was
enpty |ends assurance to the prosecution version that the
occurrence took place at about 5 p.m

Anot her argunent which has been put forth on behalf of the
accused-appellants is that the assailants would not have
spared Mann Dass if he had been present at the scene of
occurrence. Fromthe

(1) AI.R 1957 S.C. 469. (2) [1968] 3 S.C R 404.
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nere fact that there were no injuries on the person of Mann
Dass it does not necessarily follow, in our opinion,  that
Mann Dass was not present at the scene of  occurrence and

that his evidence as such should be thrown out. As woul d
appear fromthe resune of facts given above, Sukhdev Singh
deceased and Karam Singh crawl ed towards the tubewel |l ~ Kot ha

when the assail ants appeared on the scene of occurrence and
a shot was fired towards the field of Sukhdev. Singh

Sukhdev Singh had his gun in that kotha and he fired | shots
fromthat gun. It is but natural that the attention of the
assailants would be first focussed upon Sukhdev Singh  so
that he m ght be liquidated and be not in a position to fire
at them The assailants after killing Sukhdev Singh killed
Karam Singh, who was also present near the spot where
Sukhdev Singh was killed. Mann Dass who had before that
taken shelter behind a khal in his own field thus seenms to

have remained unhurt. The same also seens to be the
explanation for Qurdial Singh P.Wnot being injured at the
time of the present occurrence. In any case there can be

hardly any doubt, as already nentioned, regarding the
presence of Kami kkar Singh at the place of occurrence.
The case of the prosecution is that Paranjit Singh and
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GQurdev Singh accused killed Sukhdev Singh and thereafter
Charan Si ngh and nukhtiar Singh killed Karam Singh. As the
ocul ar evidence consists of persons two of whomwere close
relatives of the two deceased persons, it is not likely that
the eye witnesses would spare the real assailants. At the
same time we have to guard against the possibility of
inmplication of an innocent person along with the actua
cul prits. The need of this precaution becones all the nore
obvious when it is kept in viewthat the ocular evidence is
of a partisan nature. It is in such a situation that a duty
is cast upon the court to separate the grain fromthe chaff.
After having been taken through the evidence on record, we
have no doubt regarding the conmplicity of Paranjit Singh and
GQurdev Singh. Paranmjit Singh, according to the testinony of
the eye witnesses, wasarmed with a rifle and Gurdev Singh
with a gun. Paranjit Singhin his statenent before the
conmitting nagistrate admitted that he had a rifle, but,
according. to him he had already sold that thus in
conformty with the away. Gurdev Singh undoubtedly owned
licensed gun P-2. According to the evidence of Dr. Ajit
Si ngh who perfornmed post nortem exam nation on the body of
Sukhdev Singh, Sukhdev: Singh had a nunber of bul | et
i njuries. Sukhdev singh ~had also a nunber of injuries
caused by gun shots.” The evidence of the eye witnesses with
regard to the part played by Paranjit Singh and Gurdev Singh
is Athough Paranjit nedical evidence. Singh played the
| eading part in the assault on the two deceased persons, his
rifle could not 'be recovered as he  absconded after the
occurrence and renained absconding for a period of nore than

eight nonths till his- arrest-on April 11, 1972. Gur dev
Si ngh surrendered hinself in the court of judicia
nmagi strate Sunam on August 17, 1971. It is in the testinony

of Shri J. K Sinha, Assistant Director, ~Forensic  Science
Laboratory that three of the crinme cartridges which were
received in the | aboratory on August 11, 1971 had been fired
from licensed gun P-2 of @irdev Singh. According to the
evi dence of Sub-Ilnspector Ajit Singh
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(PW9) and Mann Dass (PW) gun P-2 was recovered in pur-
suance of the disclosure statenent  of Gur dev Si ngh
subsequent to his surrender in court. There is no materia
to warrant the inference that gun P-2 was secured by the
police before GQurdev Singh surrendered in court on ~August
17, 1971. ASI Anrik Singh (PW0) has deposed that  he
recovered a nunber of enpty cartridges fromthe place of
occurrence. Qut of those enpty cartridges, three were found
by Shri Sinha to have been fired fromgun P-2 of Gurdev
Singh. There could, in our opinion, be hardly any doubt on
the point that the three cartridges fired fromthe gun of
Gurdev Singh were found at the spot because those /enpty
cartridges were sent to the ballistics expert |long before
the arrest of Gurdev Singh and the recovery of his gun. It
is significant that gun P-2 of Gurdev Singh is his |I|icensed
gun. No question of foisting a |licensed gun upon @Gurdev
Singh could possibly arise in the very nature of things. It
was al so not possible to falsely show the recovery of three
enpty cartridges which had been fired fromthat gun because
at the tinme those three enpty cartridges were sent to the
Forensi c Sci ence Laboratory, the police was not in
possessi on of gun P-2 of Gurdev Singh. The dispatch of the
three enpty cartridges which had been fired from the
licensed gun P-2 of Gurdev Singh |lends assurance to the
evi dence about recovery of those cartridges fromthe place
of occurrence. The fact that three of the cartridges fired
from the gun of Gurdev Singh were found at the place of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 13

occurrence goes a long way to corroborate the testinony of
the three eye witnesses regarding the conplicity of Gurdev

Si ngh.
W may now consider the case against Charan Singh and
Mukhti ar Si ngh. It is the case of the prosecution that

Charan Singh and Mikhtiar Singh fired at Karam Singh
deceased with country made pistol P-4 and gun P-3
respectively and as such, killed him There is however,
di screpancy in the evidence of the eye witnesses regarding
the exact manner in which Karam Singh was killed. According
to Mann Dass PWwhen Paranjit Singh and Gurdev Singh fired
at Sukhdev Singh and the latter fell down, Karam Singh who
was taking shelter behind a Chapacha at a distance of about
two karanms from the tubewell Kotha tried to run away.
Charan Singh and Mukhtiar Singh then came in front of him
and fired shots fromtheir respective fire-arms as a result
of which Karam Singh al'so fell down. As Karam Singh was
lying injured, Paranjit Singh went near himand fired two or
three shots fromhis rifle at Wn - The evidence of Mann Dass
woul d thus show that Karam Si ngh deceased was shot at by
Charan Singh and Mukhtiar Singh when'the deceased was in the
act of running away. As against that, GQurdial Singh and
Kam kkar Si ngh have deposed that Charan Singh and Muikhtiar
Singh fired shots at Karam Singh deceased while the latter
was sitting and taking shelter behind the Chapacha.

The evidence of Dr.  Ajit Singh who perforned post nortem
exam nation on the dead body of Karam Singh shows that
injuries Nos. 3, 6 .and 7 on the body of Karam Si ngh had been
caused by bullets.  As regards injuries 2 and 4 which were
the only two other injuries caused by fire-armon the body
of Karam Singh, Dr. Ajit Singh has
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deposed that each of those injuries could have been ' caused
either by a ballet fired froma rifle or by a pellet fired
from a gun. The evidence of Dr: Ajit Singh thus tends to
show that the only two injuries which were ascribed to

Charan Si ngh and Mukkhtiar Singh accused could as well @ have
been caused by shots fromthe rifle wth Paranjit /Singh
accused. The nedi cal evidence is thus consistent with the

stand taken on behalf of Charan Singh and Mikhtiar Singh
that they did not cause any injury to Karam Si ngh

Anot her circunstance which creates doubt about the veracity
of the wevidence of Gardial Singh and Kam kkar Si ngh
regardi ng the part played by Charan Singh and Mukhtiar Singh
is that injury No. 4 on .the dead body of Karam Singh could
be the result of grazing either by a bullet or pellet shot.
If Karam Singh deceased was sitting as has been deposed by
Gardi al Singh and Kam kkar Singh PW and Charan Singh and
Mukhtiar Singh fired at himfroma close range, it is diffi-
cult to believe that the pellet shot by these two  accused
would only graze at the point of injury No. 4. On the
contrary, if the version of Gurdial Singh and Kam kkar' Singh
PW were to be accepted, a nunber of pellets would have hit
Karam Si ngh de. - eased.

It is the prosecution case that the assail ants escaped after
the occurrence. It is, in our opinion, extrenely wunlikely
that Paranjit Singh and Gurdev Singh would have associated
an old man like Charan Singh with themin the assault as
Charan Si ngh because of his age, would be nmore of a handicap
and a burden to themespecially at the time of escaping

after the occurrence. 1t may be nentioned that although the
prosecution case is that Charan Singh remained absconding
after the occurrence till his arrest on August 17, 1971, the

version of Charan Singh in his statenent under section 342
of the Code of Crimnal Procedure is that he was wth the
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police fromthe very start.

The circunstances referred to above, in our opinion, <create
consi derabl e doubt regarding the conplicity of Charan Singh
and Mukhtiar Singh.

Regardi ng the all eged recovery of pistol at the instance of
Charan Si ngh accused, we find no reassuring circunstance as
may furnish corroboration to the evidence of the recovery
whi ch has been adduced in the case.

As regards Mukhtiar Singh we find that it is in the evidence
of Shri Sinha that gun P-3 of Mukhtiar Singh was not in
proper working condition. As such, no test could be held to
find out if any of the enpty cartridges which were alleged
to have been recovered fromthe place of occurrence had been
fired fromthat gun.

W have already referred to above while dealing with the
case of each accused, the evidence regarding the recovery of
fire-arms and cartridges. W may in the above context refer
to sonme other material facts. 'There was no nention in the
first information report of the presence of any enpty
cartridges ~at the spot. |In-the inquest report PB relating
to the dead body of Karam Singh, there was nmention of only
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four enpty. 12 bore-cartridges in the tubewell Kotha of
Sukhdev Singh. These cartridges were apparently those which
had been fired by Sukhdev Singh from inside that Kotha.
There was, however, no nention in this i'nquest report of the

presence of 11 enpty cartridges. In the inquest report.
The relating to the dead body of Sukhdev Singh there was
reference to the presence also of Il enpty 12 bore

cartridges and one enpty brass cartridge of ‘arifle at the
spot besides four enpty cartridges which were recovered from
the tubewell Kotha. According to the evidence of Dr. Ajit
Singh, the. dead bodies of Karam Singh and Sukhdev Singh
were brought to the nortuary in the hospital at 6 a. m on
August 6, 1971, while the inquest reports were brought as
late as 3 20 p. m on that day.

The prosecution evidence about the recovery of the fire arns
and the enpty cartridges consists, besides the testinmony of
the investigating officer, of that of Mann Dass who has
signed as many as 15 recovery nenos. . Regarding the recovery
of the country-made pistol at the instance of Charan Singh
accused, the evidence consists of the statenents of the
i nvestigating officer and Mhinder Singh (PW15), who is
son-in-law of Karam Singh deceased. 1In view of the three
circunstances, viz., the non-nmention of the presence of the
enpty «cartridges at the place of occurrence in the first
information report and the inquest report relating to the
dead body of Karam Singh, the delay in the receipt of the
i nquest reports by the doctor who 'performed post nortem
exam nation on the dead bodies and the fact that the
wi tnesses of recovery were not disinterested, we have
applied a rule of caution dictated by prudence of 'seeking
sorme reassurance before acting upon the evidence of
recovery.

The prosecution has also |led the evidence of Raghbir Singh
(PW 13), according to whom he heard fire shots when he was
present in his field. About 10 m nutes after the firing had
stopped, the witness left his field and cane to the place of
occurrence. The witness has deposed that he was thereafter
told about the occurrence by Gurdial Singh and Kam kkar
Singh PWs. |In our opinion, not nuch value can be attached
to the testinony of Raghbir Singh. Raghbir Singh’s nane in
the very nature of things could not be mentioned in the
first information report because, according to him he
arrived at the scene of occurrence after Mann Dass had |eft
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that place for nmaking a report to the police. There was
also no nention of the nane of Raghbir Singh in either of
the two inquest reports. Raghbir Singh did not deny that
hi s maternal grandnother was the sister of the father-in-Iaw
of Karam Si ngh deceased and nerely pleaded ignorance on the
poi nt. Raghbir Singh, however, adnmitted that his father had
a doubl e rel ati onship with Karam Singh. In the
circunst ances, we are of the opinion that the deposition of
Raghbi r Si ngh cannot be of nuch avail for corroborating the
testinony of Gurdial Singh and Kam kkar Singh PW regarding
the actual occurrence and that the said testi nobny would have
to be judged otherwise on its own nerits.

In the context of what wvalue should be attached to the
statements of the witnesses examined in this case, our
attention has been invited by
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the Ilearned counsel for the appellants to a nunber of
aut horities. We have refrained from referring to those
authorities because, in our opinion, reference to those

authoriti'es” is rather msplaced. The fate of the present
case |like that of every other crimnal case depends upon its
own facts and the intrinsic worth of the evidence adduced in
the case rather than what was said about the evidence of
wi tnesses in other decided cases in the context of facts of
those cases. The /question of credibility of a witness has
primarily to be decided by referring to his evidence and
finding out as to howthe witness has fared in cross-
exam nati on and what inpression is created by his evidence
taken in the context of the other facts of the case.
Crimnal cases cannot be putin a strait jacket. Though
there may be simlarity between the facts of ~sone cases,
there would always be shades of difference and quite often
that difference nay prove to be crucial. The same can also
be said about the evidence adduced in one case and that
produced in another. Decided cases can be of help if 'there
be a question of law like the admi'ssibility of evidence.
Li kewi se, decided cases can be of help if the question be
about the applicability of sonme general rule of evidence, e.
g., the weight to be attached to the evidence of an ‘accom
plice. This apart, reference to decided cases hardly seens
apposite when the question before the court is whether the
evidence of a particular wtness should or should not  be
accept ed.

As a result of the above, we uphold the conviction -and
sentence of @irdev Singh and Paranjit Singh and disniss the
appeal in so far as it relates to them The appeal in
respect of Charan Singh and Mukhtiar Singh is accepted
because the case against themis not free from reasonable

doubt and they are entitled to the benefit thereof. Their
convi ction and sentence are set aside and they are
acquitted.

P. B. R Appeal Partly all owed.
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