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ACT:
Bihar Hindu Religious Trusts Act, s. 2--Dedication of
properties to idol--Wiena religious trust.

HEADNOTE

The nenmbers of a famly executed various docunents the
effect of which was that the -executants ~had conpletely
di vested thenselves of ‘any title to or interest in certain
properties dedicated to a deity, and which, thereby, becane
the properties of the deity. The appellant called upon the
respondent, who had been appoi nted shebait and nanager of
all the dedicated properties, to furnish returns and the
respondent filed a suit contending that the tenple was not a
religious trust within the neaning of the terms in/'s.  2(1)
of the Bihar Hi ndu Religious Trusts Act but that it was a
private endowrent. The trial court held that the trust was
one in which the public were interested. The Hi gh Court, in
appeal , took a contrary view.

Al'lowi ng the appeal to this Court,

HELD : On the facts of this case the trust should be ~deemed
to be religious trust. as the public are interested in it.
The tenple was situated within independent- conpound walls
and not within the residential precincts of the founders.
There was provision for the appointment and. dism ssal of
pujaris. The only right that the nmenbers of the famly. had
was to have a nmenber of the family as manager or shebait;
but the shebait was subject to the superintendence and
control of a body of outsiders (panches) who were given the
power to remove the shebait if he did not act properly.
There could be no better indication of the fact that the
menbers of the public were associated with the managenent of
the tenple and interest in its nmanagenent was created in
them thus bringing the trust directly within s.2(g) of the
Act. The fact that the provision regarding the panches was
to cone into effect only after the death of the executants
of the deed, does not affect the nerits of the question
There was al so provision for expenses over faquirs, Sadhus
and occasional festivals. Since the endownent was in favour
of the idol itself proof of user by the public without
i nterference woul d be cogent evidence-that dedication was in
favour of the public. [870 F-H, 871 C D

Deoki Nandan v. Murlidhar [1956] S.C. R 756, followed.
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Bhagwan Din v, Har Saroop A.1.R 1940 P.C. 7 and Ransaran
Das v. Jai RamDas, A I|l.R 1943 Pat. 135, explai ned.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION Civil Appeal No. 1871 of 1967.
Appeal fromthe Judgnent and Decree dated the 3rd May, 1965
of the Patna High Court in Appeal from Original Decree No.
345 of 1960.

D. CGobur dhan, for the Appellant.’

K. K Sinha and S. K Sinha, for Respondent No. 1.

The Judgrment of the Court was delivered by-

ALAG RISWAM , J.-The question for decision in this appeal is
whet her the tenple of Shree Maharaja Ram Janki Lacchunman
Maharaj in the village of Mauza Deogan in the State of Bihar
is a religious trust within the, nmeaning of the term in
section 2, clause (1) of the Bihar, H ndu Religious Trusts
Act, or a private endowrent.

868

Two brothers, Ram Adhi kari® Choudhary and Ram Lochan Chou-
dhary, and Amr prasad Choudhary, son of their brother, for
hi nsel f and as guardian of Ramakant Prasad Choudhary, who
were all nmenbers of joint Hndu famly executed on 17.6.1921
a sanmar pannama by which they dedi cated certain properties to
the above nmentioned tenmple. By that deed of dedication they
conpletely divested thenselves of ~any interest in the
properties except that they and the nmenbers of their
famlies were to be shebaits. By the same deed five
persons, who were absolute strangers to the famly, were
appoi nted panches "to take the rendition of account of the
income and expenditure from the nmanager, shebait for the
time being year after year on the -death of t he,
executants. . . . If in the opinion of the said panches the
manager and shebait for the, tine being be found (illeg) and
extravagant or there be any loss inrrespect of the inconme of
the dedi cated property or the dedicated property which is at
present or be acquired in future, in that case they should
di scharge the nmanager shebait for the tine  being and
(appoint) other deserving manager, shebait, who be deened
according to the conditions nentioned above, in -his place
fromanong the nmenbers of the famly of the executants.” The
panches were given power to fill up vacancies in their
ranks.

On  7-12-1928 Ram Adhi kari Choudhary al one executed anot her
samar pannama  endowi ng some further properties in favour of
the tenple, containing simlar terns as in the earlier
samar pannama; but in place of five panches nentioned in._ the
earlier deed he appointed a fresh set of five panches, of
whom only one belonged to the earlier set of panches. In
this deed also it was provided that "if any future  shebait
fails to manage the dedicated properties’, arrange ragbhog
to the aforesaid deities properly, show negligence, spoi
the property, and incur (un)-necessary expenses, the said
panches w |l be conpetent to dismiss the said shebait —and
appoi nt anot her one out of the nmenbers of the famly of neg,
the executant, who happens to be honest and capable."

On  14.7.1934 Ram Adhi kari Choudhary executed another deed
called 'ekrarnama’ referring to the fact that he had adopted
Bhagwat Prasad Choudhary, the present first respondent, and

that he had been appointed shebait and manager of all the
dedi cat ed properties cover ed by t he earlier t wo
samar pannanas. He also directed that "the stipulations

contained in the samarpannana dated the 7th Decenber, 1928
in respect of maintenance of account of incone and
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expenditure of the dedicated property, shall hold good in
respect of the managenent of the dedicated property and
mai nt enance of the account of income and expenditure." He
mentioned not hi ng about the panches nentioned in the earlier
deed, but provided that "as (to) the appointnment of shebaits
in future, the practice to be followed will be that the
shebait in office shall be fully conpetent to (appoint)
during his life time or that after himhe who anobngst his
sons be alive and nost capabl e shall be appointed shebait of

the said deities one after another. |In case there be no
mal e issue in the famly of
869

the shebait in office, firstly, anongst the male issue or in
case there be no capable man anongst the children of the
af oresai d persons, the shebait in office shall be conpetent
to appoint a shebait anpongst the children of ny cousin
(father’s brother’s sons) brothers, deened to be capable.
But the shebaitin office is and shall not be conpetent to
appoint a shebait fromthe fam |y of other persons.” It s
unnecessary for ~the purpose of this case to go into the
guesti on whet her by executing the sanarpannana of 7.12.1928
and ekrarnama of 14.7, 1934 Ram Adhi kari Choudhary was
conpetent to change the provisions of 1921 document. It is
not even clear, whether by this docunent he had intended to
do away wth the provisions contained in the earlier
docunents regarding the panches and their powers. Be that
as it may, we are of opinion that the nain point regarding
all these docunents is the fact that the executants had com
pletely divested thenselves of any title to or interest in
the dedi cated properties which thereby becanme the properties
of the deity. The only power which the nenbers of the
famly thereafter had was to be shebaits and nanagers of the
templ e.

The Subordi nate Judge who tried this suit considered that
the 1921 docunent created a trust in which the public were
i nterested. But in this to sone extent he seens to have
been influenced by a wong reading of section 2(g) (i) of the
Act, especially the words "to participate in any ‘religious
or charitable mnistration under such trust". He m stook
the word ’'mnistration, to be ’administration . The
di fference between the words would nake all the -difference
as. to whether any nmenber of the public could be said to be
interested in the religious trust. W have called for and
perused the copy of the Act as printed in the officia
publication and we, find that the wor d used is
"ministration” and not 'administration’'. The question for
decision in this case, therefore, has to be decided on the
grounds other than the supposed presence of the word
"adm nistration’ in section 2(g) (i).

The | earned Judges of the Hi gh Court on the other hand took
the view that the nere fact that the tenple was  situated
wi t hi n i ndependent conpound walls, though near the house of
the founders, could not by itself indicate that the temple
was neant for public purposes. They further took the view
that "the cost over fagirs, sadhus and the occasiona

festivals would be ancillary to the nain purpose, that is,
for puja of the deity." As regards the panches nentioned in
the documents they were of opinion that they had no
opportunity to function or take any part in the affairs of
the tenple and the trust properties, and that there was
nothing to indicate that the founder or founders of the
trust intended that nmenbers of the public should be
associated wi th the managenent of the tenple and the trust
properties and the puja. They also held that "the nmere fact
that sone other nmenbers of the public mght be attending
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festivals |li ke Ram Navam , Janmashtam etc. does not justify
the inference that the trust or tenple was created for the
benefit or worship of the public at large or of sone
consi derabl e portion of it."

870

We find ourselves unable to agree, with the | earned Judges
of the High Court. W are of opinion that the judgnent of
the High Court proceeds fromfailure to appreciate the
effect of the judgnent of this Court in Deoki Nandan v.
Murlidhar (1956 SCR 756). In that case the dedication of
the properties was not as conplete and as categorical as in
the present case. Only in the absence of male issue, the
entire imovable property was to stand endowed in the nane
of the deity. Half of the inconme fromthe properties was to
be taken by the two waves of the, testator for their

mai nt enance during their lifetine. |If a son was born to the
testator then the properties were to be divided between the
son and ‘the tenple. A commttee of four persons was

appoi nted to look after the nanagenent of the tenple and its
proper-ties, and of these, two were not the relations of the
testator. The committee "may appoint the testator’'s nephew

as Mutawal I'i by their unani mous opinion". The docunents in
the present case areonly slightly different in that they
provide for the menbers of the fam ly. being shebaits. But
the panches are all outsiders. |In Deoki Nandan v. Mirlidhar

this Court referred to certain facts as - indicating that the
endowrent is to the public
"Firstly, there is the fact that the idol was
installed not within the precincts of

residential quarters but in a separate

bui I di ng
constructed for that very purpose on a vacant
site. And as pointed out in Delroos Banoo
Begum v. Nawab Syud Ashgur Ally Khan(1), it is
a factor to be taken’ into account in deciding
whet her an endowrent is private or | public,
whet her the place of worship is |ocated inside
a private house or a public bui I di ng.
Secondly, it is admitted that some of the
idols are pernanently installed on a pedesta
within the temple, precincts. That is nore
consistent wth the endownent  being public
rather than private. Thirdly, the pujain the
temple is perfornmed by an archaka appointed
fromtinme to tinme."
In the present case the first factor is present. There is
no evidence about-the second. There is also provision for
appoi ntnent and dim ssal of pujaris. Though there is no
evidence in this case, as in that case, that the tenple was
built at the request of the public we do not think that it
makes nuch difference. W are particularly of the<view that
as the only right which the famly had was to have a ' nenber
of the fam |y as a nmanager or shebait and the shebait was
subject to superintendence and control by a body of
out si ders, who were given the power to renove the shebait if
he did not act properly, it is decisive of the question as
to the public character of the tenple. There could be no
better indication of the fact that the menbers of the public
were associated with the managenent of the temple and
interest in its management was created in them thus
bringing the matter directly within clause (g) of section 2
of the Act. The fact that this provision regarding the
panches was to conme into effect only after the death of the
executants of the deed, does not affect the nmerits of the
guestion. W are also of opinion that the | earned Judges of
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the H gh Court were

(1) 1875 15 Bon. L R 167, 186.

871

not correct in their viewthat the, fact that nmenbers of the
public took part in the worshipin the tenple and the
provision for faqgirs etc.. was of no significance, and in
relying upon the decision of the Privy Council in Bhagwan
Din v. Har Saroop (AIR 1940 PC 7) for this purpose. In that
case the properties were granted not in favour of an idol or
temple, but in favour of a private individual, who was
mai ntaining a tenple, and his heirs. The contention in that
case was that subsequent to the grant the famly of the
grantee nust be held to have dedicated the temple to the
public for purposes of worship and it was this contention.
that was repelled by the Privy Council by observing that as
the grant was initially to-anindividual a plea that it was
subsequently dedicated by the famly to the public required
to be clearly nade out and it was not nmade out nerely by
showing that the public was allowed to worship at the
templ e. But in the present case, as in the case of Deok
Nandan v. -Murlidhar, the endowrent is in favour of the ido
itself and in such circunstances proof of user by the public
wi t hout i nterference woul d be cogent evi dence t hat
dedi cation was in favour of the public. " The decision of the
Di vision Bench of 'the Patna H gh Court in Ransaran Das V.
Jai Ram Das (AIR 1943 Pat 135) that "a nere provision for
the service of sadhus, occasional guests aid wayfarers in a
dedication to an' idol does not~ render the dedication
substantially for public purpose” must be understood in the
background of that case where the properties originally
stood in the nanes of various mahants and the property was
to be held by the grantee generation after _generation and
the Court held that the gift-was to the nahant personally.
We are, therefore, satisfied that on the facts of this case
the trust should be deened to be a religious trust as the
public are interested in it. The appeal is allowed and the
judgrment and decree of the High Court set aside, restoring
the judgnment of the | earned Subordi nate Judge. The 1st
respondent will pay the costs of the appellant. The 'C MP.
No. 3132 of 1973 is allowed.

Appeal al | owed.

872




