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Fatal Accidents Act, 1855, Sec. 1--A--Accident resulting
from truck catching fire--Qccupant -dying of injuries

sustained in junping out of truck on caution by drive--Maxi m
res ipsa loquitur--Applicability of Constitution of India,
Art. 300-Tortious liability of state--Held, famne relief
wor k not a sovereign function

HEADNOTE

The deceased, who was at the material tine in the enpl oynent
of the State of Rajasthan in the Public Departnment, was
required to proceed fromhis office at Bhilwara to Banswara,
in connection with famne relief work undertaken by the
depart nment . For that purpose, he boarded a truck owned by
the departnment from Bhilwara on May 19, 1952 wth six
ot hers. Throughout the journey the radiator of the truck
was getting heated frequently and the driver was pouring
water into it after every 6 or 7 mles of journey. The
truck took nine hours to travel the distance or seventy
mles. After having travelled four nmiles ~from Peragraph

the engine of the truck caught fire. As soon as the fire
was seen, the driver cautioned the occupants to junp out of
the truck. Consequently, they did so, The deceased struck
against a stone lying by the side of the road and  died
i nst ant aneousl y.

The wi dow of the deceased brought a suit for damages agai nst
the State of Rajasthan under the provisions of the Act. The
plaintiff alleged, inter alia, that it was on account of the
negl i gence of the driver of the truck that a truck whi ch was
notroad-worthy was put on the road and that it caught fire
which led to the death of her husband and that the State was
liable for the negligence of its enployee in the course of
his enployment. The plaint also alleged that the deceased
had left behind himhis widow nanely, the plaintiff, two
m nor sons, one mnor daughter and his parents. The
plaintiff clainmd danages to the tune of Rs. 20,000/- and
prayed for a decree for that ampbunt. The state resisted the
claim denying negligence of the driver and pl eadi ng
sovereign immunity.

The trial Court relied on the nmaximres ipsa |oquitur, found
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that in putting the truck on the road the driver was
negligent as the truck was not road-worthy and since the
driver was negligent, it held that the State was vicariously
liable for his act. The court assessed the danmages at Rs.

14,760/- and granted a decree for the anmpbunt to the
plaintiff. Against this decree the state appealed to the
Hi gh Court on the evidence on record, the High Court held
that the principle of res ipsa loquitur had no, application
to the facts of the case

Accordingly, the High Court allowed the appeal. On appea

by special leave to this Court.

HELD : (1) Cenerally speaking an ordinary road-worthy
vehicle would not catch fire. The driver was negligent in
putting the vehicle on the road. Fromthe evidence, it is
clear that the radiator was getting heated frequently and
that the driver was pouring water in the radiator after
every 6 or 7 nmiles-of journey. - The vehicle took 9 hours to
cover the distance of 70 mles between Chittorgarh and
Par agraph The fact that normally a notor vehicle would not
catch fire if its mechanismis in order would indicate that
there was some defect in it. The Distt. Judge found on the
basis of evidence of witnesses that the driver knew about
this defective condition of the truck when he started from
Bhi | wara. [554D F]

It is clear that the driver was in managenent of the vehicle
and the accident is such that it does not « happen in the
ordinary course of things. There is no evidence as to how
the truck caught fire. There was no explanation by the
def endant about it.’ It was a matter within the exclusive
know edge of the defendant. It was not, possible for the
plaintiff to give any evidence as to the cause of the
accident. these circunstances, the maximipsa loquitur 1is
attracted. [514F-G

550
The maxi m does not enbody nmany rul e of substantive | aw nor a
rule of evidence. It is perhaps not a rule of any kind but

sinmply a caption to an argunents on the evidence. The maxi m
is only a convenient |abel to apply to a set of  circuns-
tances, in which the plaintiff proves a case soas to cal
for a rebuttal fromthe defendant, w thout having to allege
any specific act or om ssion on the part of the -defendant.
Its principal function is to prevent injustice which would
result if a plaintiff were invariably conpelled to prove the
preci se cause of the accident and 'the dependent responsible
for it, even when the facts bearing on the matter are at the
out set unknown to himand often within the know edge of the
def endant . The maxim is based on comobnsense and its
purpose is to do justice when the facts bearing on causation
and on care exercised by the defendant are at the ~outset
unknown to the plaintiff and are or ought to be within the
know edge of the defendant. [k52F-553 (]

The plaintiff nerely proves a result, not any particular act
or omssion producing the result. If the result, in
ci rcunst ances which he proves it nakes it nore probabl e than
not that it was caused by the negligence of the defendant,
the doctrine of res ipsa |loquacious is said to apply, and
the plaintiff wll be entitled to succeed unless the
def endant by evidence rebuts that probability. Res display
loquitur is an inmensely inportant vehicle for inporting
strict liability into negligence cases.[583 C-D, 584 F]
Scott. v. London & St. Catherine Docks [1865] 3 H & C. 596,
601, (1923) S. C. (HL) 43, Barkway v. South Wales Transport
[1950]1 All-E R 392, Jones v. Geat Western, [1930] 7 TLR
39, referred to.

(11)As the law stands today, it is not possible to say that




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 3 of 7
famne relief work is :.it sovereign function of the State
as it has been traditionally understood. It is a work which

can be and is being undertaken by private individuals.
There is nothing ,peculiar about it so that it night be
predicated that the State alone can legitimtely undertake
the work. [555 E-F]

Kasturilal v. State of Utar Pradesh [1965] 1 S.C,.R 375,
referred to.

Quaere : (a) Wiether the Immunity of the State for injuries
on its citizens commtted in the exercise of what are called
sovereign functions has any noral justification today; (b)
whet her there is any rational dividing |line between the so-
call ed sovereign and proprietary comrercial functions for
determining the liability of the state. 1555 B-C, E]
Sensable : The nobdern sovereign imunity doctrine which is
based on the ground that there can be no legal right as
agai nst the authority that makes the | aw on which the right
depends, for exenpting the sovereign fromsuit 1is neither
| ogi cal nor practical. [555 D FE].

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Gvil " Appeal No. 1827
of 1967.

Appeal by special |eave fromthe judgnent and order dated
the "29th April 1966 of the Rajasthan H-gh Court at Jodhpur
in D B. ,Cvil Regular First Appeal No. 57.

U N Trivedi and Ganpat Rai, for the Appellants.

Sobhagmal Jain, for the respondent.

The Judgrment of the court was delivered by

MATHEW J. This is an appeal by special |eave against the
j udgrment and decree of the Hi gh Court of Rajasthan,  setting
aside decree for recovery of danages under the ' Pate

Accidents Act, 1855 hereinafter referred to as the

551

Navneetlal was a resident of Udaipur. He was’/ in the
enpl oyment of the State of Rajasthan and was, at the
material time, working in the office of the Executive
Engi neer, Public Wrks Departnent, Bhilwara as ~a Store
Keeper . In connection with the famne relief wor Ks
undertaken by the departnment he was required to proceed to
Banswar a. For that purpose he boarded truck No. RIE-131
owned by the departnent from Bhilwara on May 19, 1952 -and
reached Chittorgarh in the evening. Besides hinself, ~“there
were Fateh Singh Fundilal and Heera Singh, the driver,
cl eaner and a stranger in the truck. On May 20, 1952, they
resumed the journey fromChittorgarh at about 11 A. M. and
reached Pratapgarh in the same evening. The truck started
from Pratapgarh to Banswara at about 10 AM on My 21

1952. After having travelled for 4 niles from Pratapgarb

the engine of the truck caught fire. As soon as the fire
was seen the driver cautioned the occupants to junp out of
the truck. Consequently, Navneetlal and the other persons
junped out of the truck. Wile doing so, Navneetlal struck
against a stone lying by the side of the road and died
i nst ant aneousl y.

Parwati Devilw dow of Navneetlal brought a suit against the

State of Rajasthan for damages under the provisions of the
Act,

The plaintiff alleged that it was on account of the
negl i gence of the driver of the truck that a truck whi ch was
not road worthy was put on the road and that it caught, fire
which led to the death of Navneetlal and that the State was
liable for the negligence of its enployees in the course of
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his enploynent. The plaint also alleged that the decreased
had |l eft behind himhis widow, , nanely, the plaintiff, two
m nor sons, one mnor daughter and his parents. The
plaintiff clainmed damages to the tune of Rs. 20,000./- and
prayed for a decree for that anount.
The State contended that the truck was quite in order when
it started from Bhilwara and even when it started from
Pratapgarh to Banswara and that iif it developed sone
mechani cal troubles suddenly which resulted in its catching
fire, the defendant was not Iiable as there was no
negl i gence the part of the driver.
The trial court found that the act of the driver in putting
the truck on the road was negligent as the truck was not
roadworthy and since the driver was negligent, the, State
was vicariously liable for his act. The Court assessed the
danmages at Rs. 14,760/- and granted a decree for the anount
to this plaintiff.
It was against this decree that the State appealed to the
H gh Court.
The High Court cane to the conclusion that the plaintiff had
not proved by evidence that the driver was negligent, that
the nmere fact that the truck caught fire was not evidence of
negl i gence on his part and that the naximres ipsa [|oquitur
had no application. ' The Court said that the truck travelled
safely from Bhilwara to Pratapgarh and ‘that the engine
caught fire after having
552
travelled a distance of 4 niles fromPratapgarh and that
there was nothing on record to show that the engine of the
truck was in any way defective or that it was not
functioning properly. The Court was of the view ‘that the
nechani sm of an autonobile engine is such that with al
proper and careful handling it can go wong while it .is on
the road for reasons which it mght be difficult, for a
driver to explain. The Court then discussed the evidence
and cane to the conclusion that noinference of negligence
on the part of the driver was possible on the basis that the
engi ne of the truck got heated of and on and that water was
put in the radiator frequently, or that it took considerably
long tinme to cover the distance between Bhilwara and
Chittorgarh and that between Chittorgarh and Pratapgarh
The High Court therefore, allowed the appeal-
The main point for consideration in this appeal is, whether
the fact that the truck caught fire is evidence of
negli gence on the part of the driver in the course of his
enpl oyment. The nmaximres ipsa loquitur is resorted to when
an accident is shown to have occurred and the cause of the
accident is primarily within the know edge of the defendant.
The nmere fact that the cause of the accident is unknown does
not prevent the plaintiff fromrecovering danage,,, if the
proper inference to in drawmn fromthe circunstances which
are known is that it was caused by the negligence of the
def endant . The fact of the accident nay, someti nes,
constitute evidence of negligence and then the maxim res
i psa | oquitur applies.
The maximis stated in its classic formby Erle, C J.
" Where the thing is to shown to be under the
managenent of the defendant or his servants,
and the accident is such as in the ordinary
course of things does not happen if those who
have the nmmnagenment use proper care, it
affords reasonabl e evidence, in the absence of
expl anati on by the defendants, that t he
acci dent arose fromwant of care."
The maxi m does not enbody any rul e of substantive |law nor a
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rule of evidence. It is perhaps not a rule of any kind but
sinmply the caption to an argunent on the evidence. Lord

Shaw remarked that if the phrase had not been in Latin
nobody would have called it a principle (2). The maxim is
only a convenient |label to apply to a set of circunstances
in which the plaintiff proves a case so as to call for a
rebutting fromthe defendant, wi thout having to allege and
prove any specific act or omission on the part of the
def endant . The principal function of the maxim is to
prevent injustice which would result if a plaintiff were
invariably conpelled to prove the precise cause of the
acci dent and the dependent responsible for it, even when the
facts bearing on the matter are at the outset unknown to him
and often within the know edge of the defendant. But though
the parties’ relative access to evidence is an influentia
factor, it is not controlling.. Thus the fact that
(1) See SCOt v. London St. Katherine Docks (1865) 3 H &
C. 596, 601.
(2) See /Ballard v. North British Railway Co. 1923 S. C
(HL.) 43.
553
the defendant is as nuch at a loss to explain the accident
or himself died in it, ~does not preclude an adverse
inference against ~himif the odds otherwise point to his
negl i gence (see John G Flem ng, The Law of Torts, 4th ed.
p. 264). The nere happeni ng of the accident nay be nore
consistent with the negligence on the part of the defendant
than with other causes. The nmaxi mis based on conmon sense
and its purpose is to do justice when the facts bearing on
the causation and on the care exerci sed by defendant are at
the outset unknown to the plaintiff and are or ought to be
within the know edge of the defendant (see Barkway v. S.
Wal es Transport(1).
The plaintiff nerely proves a result, not any particular act
or. omission producing the result. If the result in the
circunstances in which he proves it, makes it nore probable
than not that it was caused by the negligence of the
defendant, the doctrine of resipsa loquitur is  said to
apply, and the plaintiff WIIl be entitled to succeed ‘unless
t he defendant by evidence rebuts that probability.
The answer needed by the defendant to neet the plaintiff Is
case may take alternative fornms. Firstly, it may consist in
a positive explanation by the defendant of how the accident
did in fact occur of such a kind as to exonerate -the
def endant from any charge of negligence.
It should be noticed that the defendant does not advance his
case inventing fanciful theories, unsupported by evi dence,
of how the event m ght have occurred. The whole inquiry is
concerned with probabilities and facts are required, not
nere conjecture unsupported by facts. As Lord Macmllan
said in his dissenting judgnment in Jones v. Geat  \Wstern
(2)
"The dividing line between conjecture and
inference is often a very difficult one to
dr aw. A conjecture may be plausible, but it
is of no legal value, for it sessense is that
it is a mere guess. An inference, inthe,
| egal sense, on the other hand,is a deduction
fromthe evidence, and if it is are a sonable
deduction it may have the validity of I|ega
proof. The attribution of an occurrence to a
cause is, | takeit, always a matter of
i nf erence. The cogency of a legal inference
of causation may vary in degree bet ween
practi cal certainty and reasonabl e
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probability. Where the coincidence of cause
and effect is not a matter of actua
observation there is necessarily a hiatus in
t he direct evi dence, but this may be
legitimately bridged by an inference from the
facts actually observed and proved."

In other words, an inference is a deduction from established

facts.and an assunption or a guess is sonething quite

di fferent but not necessarily related to established facts.

(1) [1950] 1 Al England Reports 392, 399.

7-M 45 Sup C/75

(2) [1930] 47 T. L. R 39.

554

Alternatively, in those instances where the defendant is
unable to explain the accident, it is incunmbent upon him to
advance positive proof that he had taken all reasonable

steps to avert foreseeable harm

Res ipsa loquitur is an imensely inportant vehicle for
inmporting strict liability into negligence cases. In
practice, there are nany cases where res ipssa loquitur is
properly —invoked in whichthe defendant is unable to show
affirmatively either that he took all reasonable precautions
to avoid injury or that the particul ar cause of the injury
was not associated with negligence on his part. I ndustria

and traffic accidents and injuries caused by defective
nerchandise are so/  frequently of this ‘type that t he
theoretical limtations of the maxi mare quite overshadowed
by its practical significance (1).

Over the years, the general trend in the application of the
maxi m has undoubt edl y becone nore synpathetic to plaintiffs.
Concomtant with the rise in safety standards and. expanding
know edge of the nechanical devices of _our age | ess
hesitation is felt in concluding that the miscarriage of a
famliar activity is so unusual that it i's nost probably the
result of sone fault on the part of whoever is responsible
for its safe performance (see John,” G Flem ng, The Law of
Torts,4th ed., p. 260).

W are inclined to think the learned District Judge was
correct in inferring negligence on the part of the driver.

CGenerally speaking, an ordinary road-worthy —vehicle would
not catch fire. W think that the driver was negligent _in
putting the vehicle on the road. Fromthe evidence it is
clear that the radiator was getting heated frequently and
that the driver was pouring water in the radiator after
every 6 or 7 niles of the journey. The wvehicle, took 9
hours to cover the distance of 70 niles between Chittorgarh

and Pratapgarh. The fact that normally a notor vehicle
would not <catch fire if its nechanismis in  order would
indicate that there v as sone defect init. The District

Judge found on the basis of the evidence of the w tnesses
that the driver knew about this defective condition of the
truck when he started from Bhil war a.

It is clear that the driver was in the, managenent of the
vehicle and the accident is such that it does not happen in
the ordinary course of things. There is no evidence as to
how the truck caught fire. There was no explanation by the
defendant about it. It was a matter within the exclusive
know edge of the defendant. It was not possible for the
plaintiff to give any evidence as to the -cause of the
acci dent .

In these circunstances, we think that the maxim res ipsa
loquitur is attracted.

It was, however, argued on behal f of the respondent that the
State was engaged in performng a function appertaining to
its character as sovereign. as the driver was acting in the
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course of his enploynent in connection with famne relief
work and therefore, even if the driver

(1) See MIlIner : "Negligence in Mdern Law'. 92.

555

was negligent, the State would not be liable for damages.
Reliance was placed on the ruling of this Court in
Kasturilal Ralia RamJain v. State of Uttar Pradesh (1)
where this Court said that the liability of the State for a
tort conmitted by its servant in the course of his enp-
l oyment woul d depend upon the question whether the enploy-
ment was of the category which could claim the specia
characteristic of sovereign power. W do not pause to
consi der the question whether the imunity of the State for
infjuries on its citizens commtted in the exercise of what

are called sovereign functions has any nmoral justification
today. |Its historic and jurisprudential support lies in the
of t quot ed words of Bl ackst one(2)
"The king can do no wong...... The king
noreover, is not only incapable of doing
w ong, but even of thinking wong; he can
never mean to do an inproper thing : in himis

no folly or weakness".
In rnodern tines, the chief proponent of the
sovereign -immunity doctrine has been M.
Justice “Hol mes who, in 1907, declared for a
unani nous Suprene Court(3) :-
"A sovereign is exenpt from suit, not because
of any formal conception or obsolete theory,
but on the |ogical and practical ground that
there can be no legal right as against the
authority that nmakes the law on which the
ri ght depends."
Today hardly anyone agrees that the stated ground for
exenpting the sovereign fromsuit is “either logical or
practical . We do not also think it necessary to consider
whet her there is any rational dividing |ine between the so-
cal l ed sovereign and proprietary or comrercial functions for
determning the liability of the State.
We are of the viewthat, as the |aw stands today, it i's not
possible to say that fanmine relief work is a sovereign
function of the State as it has  been traditionally
under st ood. It is a wrk which can be and is being
under t aken by private individuals. There is not hi ng
peculiar about it so that it mght be predicated that the
State alone can legitimtely undertake the work.
In the view we have taken on the merits of the case, we do
not think it necessary to canvass the correctness of the
view expressed by the H gh Court that the appeal by the
State before the Hi gh Court did not abate even though the
| egal representatives of the plaintiff respondent there were
not inpleaded within the period of limtation
In the result, we set aside- the decree of the Hi gh' Court,
restore the decree and judgnment passed by the District Judge
and allow the appeal with costs.
S.B.W
(1) [21965] 1 S. C R 375.
(2) Blackstone, Conmentaries (10th ed., 1887)
(3) Kawananaka V. Pol ybl ank, 205 U. S. 349, 353.
Appeal al | owed.
556




