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ACT:

Bonbay Rents Hotel and Lodgi ng House Rates (Control) Act (57
of 1957), Sections 13(1)(g), 13(2) and 29(3)--Reasonabl e and
bonafide requirement of premses for —personal  use and
occupation--Juridi cal possession of ~other~ prenises by
| andl or d--Whet her can be taken into account in deternining
need of [ andlord.

Bonbay Rents, Hotel and Lodging House Rates (Control)  Act,
Sec. 29(3) Revisional powers of the Hi gh Court--Scope--H gh
Court can interfere only if there(is miscarriage of / justice
due to mstake of |aw-Finding of |ower court as” to bona
fide requirenent and greater hardship to Ilandlord--Inter-
ference by Hgh Court by re-appreciating evidence not
per m ssi bl e.

HEADNOTE

The appel | ant was the owner of-two bungal ows, called "Truth
Bungal ow' and "Hill Bungal ow' in Navsari, South Qujarat.
The Truth Bungal ow consisted of only one tenemrent with a
separate room on the ground floor which was in the
possessi on of the appellant. The rest of the Truth Bungal ow
which had been let out to a tenant who subsequently
surrendered possession was given on | eave-and-licence to one
Bin 1967.

The Hill Bungal ow consisted of two tenements, one on the
ground floor and the other on the first floor. The first
floor is occupied by S, the nother of the appellant since
the |last several years. She was paying a sumof Rs. 50/-
p.m to the appellant for the occupation of the first floor
The ground floor of the Hill Bungal ow was let out by the
appellant to one Min 1957 at a rent of Rs. 65/- p.m Mdied
in Septenber 1966 | eaving behind himhis w dow, respondent
No. 5, his son, Resp. No. 1 and his daughter, respondent
No. 2. Sonetine prior to the death of Mrespondent Nos. 3
and 4 together with the menbers of their respective famlies
had come to reside in the ground floor prem ses. After the
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death of Mthey continued to stay with respondent No. 1,
Respondent Nos. 2 and 5, however, left the ground floor
prem ses and went away from Navsari soon after the death of
M The appellant by a notice dated 15-10-1966 termi nated the
tenancy of respondent Nos. 1, 2 and 5, on the ground that
they had wunlawfully sub-let the ground floor premses to
respondents Nos. 3 and 4 within the neaning of sec. 13(1)(e)
of the Act. However, the respondents failed to hand over
vacant possession of the ground floor prenmises to the
appel | ant . Therefore, on 18-1-1967, the appellant filed a
suit for eviction wunder sec. 13(1)(e) of the Act. The
appel l ant was carrying on his profession as an Architect and
Consul ting Engineer in Bonbay since 1960, when he retired
fromArnmy Service,. He lived in a flat in Bonbay for which
he paid Rs. 475/- p.m The principal area of his work in the
early stages of his career was Bonbay and South CGujarat but
by about the niddl e of 1968. his work in Bonbay practically
dwindled ‘to nil and his professional activities became
confined al nost exclusively to South Gujarat. The appell ant
accordi ngly decided to settle down in Navsari which was his
nati ve place where his nother was living for |ast severa
years and from where he would be able to carry on his
prof essi on conveniently, econonmically and wth advantage.
The appel | ant accordi ngly amended the plaint in the pending
suit with the | eave of the Court introducing an additiona
ground that he reasonably and bona fide required the ground
floor premi ses for hi-, personal use and occupation and was,
therefore, entitled to recover possession u/s . 13(1)(g) of
the Act. Respondent Nos. 2 and 5 did not contest the suit
of the appellant as they were not residing'in the ground
floor premises and the nmmin defence was on behalf of
respondent Nos. 1, 3 and 4,
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who denied the allegations made in the plaint and disputed
the grounds on whi ch possession was sought to be recovered
by the appel |l ant.

The trial Court on consideration of the evidence |ed on
behal f of the appellant and respondent nos. 1,3 and 4, took
the view that the appellant had not established that
respondents nos. 3 and 4 were sub-tenants of respondent no.1
and, therefore, the appellant was not entitled to recover
possession of the ground floor prem ses on the ground of
unl awful sub-letting. However, the trial court held that
the evidence on record was sufficient to establish that the
appel | ant reasonably and bona fide required-the ground floor
prem ses for personal use and occupation and it was also
clear fromthe evidence that greater hardship would not be
caused to respondent nos. 1, 2 and 5 by passing a decree for
eviction than what would be caused to the appellant by
refusing to pass it. The trial Court passed a decree for
evi ction agai nst the respondents. On appeal by t he
respondents, nos. 1 to 4, to the District Court, the
District Judge confirned the decree for eviction and
di smssed the appeal. This led to the filing of Revision
Application before the High Court u/s 29(3) of the Act. The
H gh Court interfered with the findings of the District
Judge on both the questions, nanmely, reasonable and bona
fide requirenent for personal use and occupation as also
greater hardship and held on re-appreciation of the evidence
t hat the appellant had failed to establish that he
reasonably and bona fide required the ground floor prenises
for his personal use and occupation and in any event,
greater hardship would be caused to respondent no. 1 by
passing a decree for eviction than by refusing to pass it.
The High Court accordingly set aside the decree for eviction
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and dismssed the suit of the appellant. On appeal by
special leave to this Court, the appellant contended that in
reversing the findings of the District Judge on t he
af oresaid questions, the H gh Court exceeded its jurisdic-
tion wu/s 29(3), since both these findings were findings of
fact which did not suffer fromany mstake of law and the
jurisdiction of the H gh Court wunder that section was
limted only to examning whether the decision of the
District Judge was "according to | aw'

HELD : (1) The Hi gh Court was. on the evidence of record, in
error in reversing the findings of fact recorded by the
District Judge. For the purpose of determ ning whether the
requi renment of the appellant for the ground floor prenises
was reasonable and bona fide, what was necessary to be
consi dered was not whether the appellant was juridically in
possession of the Truth Bungal ow but whether the Truth
Bangal ow was available to the appellant for occupation so
that he could not be said to need the ground fl oor prem ses.
If the Truth Bungalow was in occupation of B on |eave And
licence, it was obviously not available to the appellant for
occupation and it could not be taken into account for
negativing the need of the appellant for the ground floor
prem ses.

The finding of the District Judge on the question of
reasonable and bona fide requirenent was clearly one of
fact. The Dist. Judge did not nisdirect hinmself in regard
to the true neaning of the word "require” in-sec. 13(1) (Qg)
and interpreted it correctly to neanthat there nmust be an
el enent of need before a | andl ord can be said to "require"
the prem ses for his own use and occupation. [274 C

it is not enough that the landlord should nerely desire to
use and occupy the prem ses. What is necessary is that he
should need themfor his own use and occupation. This was
the correct test applied by the Distt. ~Judge to the  facts
found by him Therefore, it was not conpetent for the Hgh
Court in the exercise of its revisional power under sec.
29(3) to interfere with this finding by re-appreciating the
evi dence. The High Court’s reapprai sal of the evidence and
substitution of its own findings of fact in place of that
reached by the District Judge was clearly outside the scope
of the revisional power u/s 29(3). [2-74 F]

The High Court can interfere with the decision of the lower
court u/s 29(3) only’ if there is mscarriage of justice due
to mstake of law. The H gh Court cannot reassess val ue  of
the evidence and interfere with a finding
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of fact nerely because it thinks that the appreciation of
the evidence by the |ower court is wong and the | ower Court
shoul d have reached a different conclusion of fact from what
it did. [273 F]

Hari  Shankar v. Rao G rdharilal Chaudhury [1962] <Supp. I
S.CR 933, Bell & Co. Ltd. V. Waman Henraj [1938] 40 Bom
L. R 125 and Puranchand v. Motilal [1963] Supp. 2 S.CR
906 relied on.

(2) On the question of greater hardship, the District Judge
deci ded agai nst the respondents on the view that as soon as
the landlord establishes that he reasonably and bona fide
requires the premises for his own use and occupation, the
burden of proving the greater hardship by passing a decree
for eviction than refusing to pass it is on the tenant and
if the tenant fails to discharge this burden by producing
proper evidence, a decree for eviction nust go against him
This viewin regard to the burden of proof is not correct
law. [276 C]

Kel l'y V. CGoodwi n, [1947] Al Engl . Report 810,
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di stingui shed.

M s. Central Tobacco Co. v. Chandra Prakash, Cvil Appea
No. 1175/69 dated 23-4-69, followed.

The Hi gh Court was consequently justified in interfering
with the finding recorded by the District Judge on the
guestion of greater hardship and arriving at its own finding
on the basis of the correct principle laid down by this
Court. But the Hgh Court fell into an error in
appreci ating the evidence and coming to the conclusion that
greater hardship won d be caused to respondent No. 1 by
passing a decree. for eviction than by refusing to pass it.
There was no evidence to support this finding by the Hi gh
Court. The evidence was entirely the other way. [277 C

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Cvil Appeal No. 2208 of
1972.

(Appeal . by Special Leave fromthe Judgnent and Order dated
the 3rd April, 1972 of the Gujarat High Court in GCvi
Revi si on Application No. 325 of 1970).

R M Mehta, S. K Dholakia and R C. Bhatia, for the
Appel | ant .

C. S. Rao, for the Respondent.

The Judgrment of the Court was delivered by

BHAGMTI, J. This appeal, by special leave, arises out of a
suit filed by the appellant to recover possession of certain

prem ses fromthe respondents. In order to appreciate the
contention that has been raised in the —appeal, it is
necessary to notice the- facts giving rise to the appeal in
some detail

The appellant is the owner of two bungalows in Navsari, a

town situate in South Gujarat. One bungal ow is known by the
nane of Truth Bungal ow while the other is known by the name
of Hi Il Bungalow. The Truth Bungalow consists of only one
tenenment with a separate roomon the ground floor. It was
conmon ground between the parties and that appears clearly
fromthe evidence and has al so been found by the H gh  Court
as well as the lower courts, that this separate roomon the
ground fl oor of the Truth Bungal ow was at all material tines
in the possession of the appellant. The rest of the Truth
Bungal ow was, sonme two and a half to three years prior to
the recording of the evidence, let out to a tenant, but
after a period of about one year and a quarter -the _tenant
surrendered possession and thereafter it was

5-L954Sup.C. |. /74
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given by the appellant to one Dr. Bharucha on . |eave and
Iicence on paynent of conpensation of Rs. 50/- per nonth.
The appellant in his evidence could not state precisely when
this leave and licence "was granted by him He said that it
was given in January 1966 or it nmay be in January 1967. We
shall, for the purpose of this appeal, proceed on the basis
that it was given in January 1967, for that would be nore
favourabl e to the respondent than taking January 1966 as the
time when it was granted. Dr. Bharucha was thus in
occupation of the Truth Bungal ow, barring the ground fl oor
room in the possession of the appellant, from January 1967
on |l eave and |licence fromthe appell ant.
The Hill Bungal ow consists of two tenannments, one on the
ground floor and the other on the first floor. The first
floor is occupied by Soonabai, the nother of the appell ant
since the last several years. She is an old I|ady, aged
about 82 years at the tine of giving evidence but, as the
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evi dence shows, age does not seemto have withered away her
interest inlife. There was sone controversy before, the
ower courts as to whether in respect of the first floor
occupi ed by her, Soonabai was a tenant or a licence of the

appel | ant . The [ ower courts held that she a tenant, while
the H gh Court took the view that she was a |icence. W
shall presently exam ne this controversy but one thing may

be made clear at this stage nanely, that Soonabai was paying
a sum of Rs. 50/per nonth to the appellant for the
occupation of the first floor and receipts in respect of
such paynents were produced by the appellant. The ground
floor of the H |l Bungalow was | et out by the appellant to
one Mahendra Prasad as far back as 1957 it a rent of Rs.
65/- per nonth. Mhendra Prasad died in Septenber 1966
| eaving himsurviving as his |egal representatives his w dow
the fifth respondent. his son the first respondent and his.
daughter the second_ respondent. Sonetime prior to the
deat h of Mahendra Prasad, respondents 3 and 4 together wth
the nenbers of their respective famlies had cone to reside
in the ground floor prem ses and after the death of Mhendra
Prasad, they continued to'stay with'the first respondent.
The second and the fifth respondents, however, Ileft the
ground fl oor prem ses-and went away from Navsari soon after
the death of ’'Mahendra Prasad. The appellant, by a notice
dat ed 15th Cctober, ~ 1966, ternmnated the tenancy of
respondents 1, 2 and 5 on the ground that they had
unlawful Iy sub-let the ground floor prem ses-to respondents
3 and 4. Though the tenancy in respect of the first floor
preni ses was thus ‘termnated by the appel | ant , t he
respondents failed to hand over vacant possession of the
ground fl oor premi ses to the appellant and the appellant was
accordingly constrained to file regular suit No. 26 of 1967
in the court of the ,Cvil Judge, Senior Division, Navsar
on 18th January 1967. The ground on which possession was
sought by the appellant in the plaint-as originally franed
was unlawful sub-letting by respondents 1, 2 and 5 to
respondents 3 and 4 which is a ground of eviction under s.
13(1) (e) of the Bonbay Rents Hotel and Lodgi ng House / Rates
(Control) Act, 1947 (hereinafter referred to as the Bonbay
Rent Act). the appellant was carrying on his Profession as
architect and consulting engineer in Bombay since 1960 when
he retired fromArny service. He lived ina flat in Bonbay
for which he paid a rent of Rs. 475/- per
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nont h. The principal area of work in the early stages of
hi s professional career was Bonmbay and Sout h Gujarat but by
about the mddle of 1968 his work in Bonbay practically
dwindled to nil and his professional activities became
confined al nost exclusively to South Guj ar at . The
;appellant found that in the circunmstances there was no
point in his continuing to live. in Bonbay and pay - a high
rent of Rs. 475/- per nonth which was a serious drain on his
purse. The. appellant accordingly decided to settle down in
Navsari which was his native place, where his nother was
living for the |ast several years and from where he woul d be
able to carry on his profession conveniently, economcally
and wth advantage. Now, the suit filed by the appellant
agai nst the respondents for possession of th, ground floor
prem ses was al ready pending and the appellant, therefore,
with the I|eave of the Court, amended the plaint in that
suit introducing an additional ground that the appellant
reasonably and bona fide required the ground floor prenises
for his personal use and occupation and was, therefore,
entitled to recover possession under s. 1 3 (1) (g) of, the
Bonbay Rent Act.
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Respondents 2 and 5 did not contest the suit of the
appellant as they were not residing in the ground floor
prem ses and the main defence was on behalf of respondents
1, 3 and 4 who denied the allegations made in the plaint and
di sputed the grounds on which possession was sought to be
recovered by the appellant.

The trial court, on consideration of the evidence l|ed on
behal f of the appellant and respondents 1, 3 and 4, took the
view that, though respondents 3 and 4 together wth the
menbers of their respective fanmilies were residing in the
ground fl oor premises with the first respondent, it was not
established by the appellant.that they were subtenants of
the first respondent and the appellant was, , therefore, not
entitled to recover possession of the ground floor prenises
on the ground of unlawful sub-letting. However, so far as
the. ground of reasonable and bona fide requirenment for
personal use and occupation was concerned, the trial court
hel d that ‘the evidence co record was sufficient to establish
that the appellant reasonably and bona fide required the
ground fl'oor prenises for personal user and, occupation and
it was also clear fromthe evidence that greater hardship
woul d riot be caused to respondents 1, 2 and 5 by passing a
decree for eviction than what would be caused to the

appel | ant by refusing to pass it. The trial court
accordingly passed a decree for eviction against the
respondents. Respondents 1 to 4 being aggrieved by the
decree for eviction preferred an appeal in the District

Court, Bulsar. "he D strict Judge, who heard the appeal
found himself in conplete agreement with the  concl usions
reached by the trial court and he accordingly confirnmed the
decree for eviction and disnmssed the appeal. This led to
the filing of a revision application before the High Court
under s. 29, sub-s. (3) of the Bonbay Rent Act. The High
Court in revision interfered with the findings of the
Di strict Judge on both the questions, nanely, reasonable and
bona fide requirement for persona” use and occupation as
al so greater hardship and held, on an appreciation’ of the
evidence, that the appellant had failed to establish that
reasonably and bona fide required the ground floor prenises
for his own use and occupation and
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in any event the evidence showed that greater hardship would
be caused to the first respondent by passing a decree for
eviction than by refusing to pass it. The High Court,
accordingly, set aside the decree for eviction and di sm ssed
the suit of the appellant. Hence the present appeal by
speci al | eave obtained fromthis Court.

The main ground on which the appellant attacked the judgnent
of the Hi gh Court was that in reversing the findings of the
District Judge on the question of reasonable and bona fide
requi renent for personal use and occupation as also on the
guestion of greater hardship, the H gh Court exceeded its
jurisdiction wunder s. 29, subs. (3), since both 'these
findings were findings of fact which did not suffer fromany
m stake of |law and the jurisdiction of the High Court wunder
that section was limted only to exam ning whether the
decision of the District Judge was "according to law'. Tire
H gh Court, it was contended, could not interfere under s.
29, sub-s. (3) wth findings of fact recorded by the
District Judge unless it could be shown that they disclosed
an error of lawin arriving at them which according to the
appel l ant, was not the position in the present case. Thi s
contention raises a question as to the true scope and anbit
of the revisional jurisdiction of the H gh Court wunder s.
29, sub-s. (3). Fortunately this question is not devoid of
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aut hority. There are sections in other rent contro
| egi slations couched in identical |anguage and they have
received judicial interpretation at the hands of this Court.
The first decision to which we may refer in this connection
is Hari Shankar v. Rao G rdharilal Chaudhury(1). The
section which fell for consideration in this case was s. 35,
sub-s. (1) of the Delhi and Ajner Rent Control Act, 1952
which was in the sane terns as s. 29, sub-s. (3) of our Act.
Section 34 of the Delhi and Ajnmer Rent Control Act, 1952
cor responded to our sub-ss. (1) and (2) of s. 29.
Expl ai ni ng the seeps of S. 35, sub-s. (1) in the context of
s. 34, Hidayatullah, J., (as be then was) said on behalf of
the mpjority of the Court

"Section 35 is undoubtedly worded in genera

terns, but it does not create right to have

the case reheard, as was supposed by the

| earned Judge. Section 35 follows s. 34,
where a right of appeal is conferred; but
the second sub-section of that section says
that no second appeal shall lie..... The

phrase "according to- law' refers to the
decision as a whole, and is not to be equated

to errors of law or of fact sinpliciter. It
refers to the overall decision, which nust be
according to lawwhich it would not be, if

there /is a mscarriage of justice due to a
m stake of law. The section is thus franed to
confer 'l arger powers than the power to correct
error ~ of jurisdiction to which s. 115 is
[imted.-But it must not be overlooked that
the section-in spite of its apparent w dth of
| anguage where it confers-a power on the High
Court to pass such order as the Hi gh Court
mght think fit-is controlled by the | opening
words, where it says that the Hi gh Court rmay
send for the record of the case to satisfy
itself that the decision is "according to

law'. It stands to reason that
(1) [1962] Supp. 1.S. C. R 933.
273

if it was considered necessary that there
shoul d be a rehearing, a right of appeal would
be a nore appropriate renmedy but the Act says
that there is to be no further appeal."”

Then the | earned Judge quoted-in extensor the
foll owing observations of Beaurmont, C J., in
Bell & Co. Ltd. v. Waman Henraj (1) in relation
to s. 25 of the Provincial Small Causes Courts
Act which was alnpst in the sanme terns as s.
35, sub-section (1)

"The object of s. 25 is to enable “the High
Cour t to see that there has been no
m scarriage of justice, that the decision was
gi ven according to law. The section does not
enunerate the cases in which the Court nay
interfere in revision, as does s. 115 of the
Code of CGivil Procedure, and | certainly do
not pr opose to att enpt an exhausti ve
definition of the circunmstances which nay
justify such interference; but instances which
readily occur to the mind are cases in which
t he Court which made the order had no
jurisdiction or in which the Court has based
its decision on evidence which should not have
been admi tted, or cases where the unsuccessfu
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party has not been given a burden of proof has
been heard, or the burden of proof has been
pl aced on the wong shoul ders. Werever the
court comes to the conclusion that t he
unsuccessful party has not had a proper tria
accordi ng to law, then the court can
interfere. But, in my opinion, the Court
ought not to interfere nerely because it
thinks that possibly the Judge who heard the
case my have arrived at a conclusion which
the H gh Court would not have arrived at."
and recor ded that these observations had the ful
concurrence of the majority for whom he was speaking. Thi s
view was reaffirmed by Subba Rao, J., (as he then was)
speaking on behalf of this Court in Puranchand v. Mtila
(2) , where the sane section 35, sub-s. (1) of the Del hi and
Aj mer Rent Control “Act again canme up for consideration. The
schene ~and | anguage of s. 29, sub-s. (3) of our Act being
identical ~ with that of s. 35, sub-s. (1) of the Delhi and
Aj mer Rent Control Act, 1952, the sanme view nmust al so govern
the interpretation of s.29, sub-s. (3) of our Act. The
H gh Court can, therefore, interfere with the decision of
the lower court under s. 29, sub-s. (3) only if there is
m scarriage of justice due, to a mstake of law. The High
Court cannot reassess the value of the evidence and
interfere with a finding of fact nerely because it thinks
that the appreciation of the evidence by the |ower court is
wong and the |ower court should have reached a different
conclusion of fact fromwhat it did : in other words, the
Hi gh Court cannot . reappropriation the evi dence and
substitute its own conclusions of fact in place of those
reached by the lower court. Bearing in mnd this limted
scope and anmbit of the revisional power of the Hi gh Court
under s. 29, sub-s (3) we may now proceed to consider
whet her the H gh Court acted within its jurisdiction in
setting aside the decision of the District Judge.
(1) [1938] 40 Bom L. R 125 (2) [1963] Supp. 2/'S. C R
906.
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Now the decision of the District Judge was ~based ~on two
findings recorded by himin favour of the appellant. One

was that the appellant reasonably and bona fide required the
ground floor prem ses for his own use and occupation, and
the other was that greater hardship would be caused to the
first respondent by passing a decree for eviction than what
woul d be caused to the appellant by refusing to pass it.
Both these findings were interfered with by the H gh Court
and the question is whether the H gh Court was with in its
power in doing so. Taking up first for consideration the
finding that the appellant reasonably and bona fide required
the ground fl oor prenmises for his own use and occupation, it
may be pointed out straight 8 way that this finding was
clearly one of fact. The District Judge did not m sdirect
hinself 1in regard to the true neaning of the word requires
inS 13 (1) (g) and interpreted it correctly, to nmean that
there in an elenment of need before a | andlord can be said to
"require’ premises for his own use and occupati on. It is
not enough that the landlord should nerely desire to use and
occupy the premises. What is necessary is that he should

need them for his own use and occupati on. This was the
correct test applied by the District Judge to the facts
found by him If he had applied a wong test on a

m sconstruction of the word 'requires’, the finding recorded
by hi mwoul d have been vitiated by an error of law. But the
correct test having been applied, the finding of the,
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District Judge that the appellant reasonably and bona fide
required the ground floor premses for his own use and
occupation was unquestionably a finding of fact and it was
not conpete it to the Hgh Court, in the exercise of its
revi sional power under s. 29, sub-s. (3), to interfere wth
this finding by reappreciating the evidence. But, though
such an exercise was not permssible, the H gh Court
enbarked on a reappraisal of the evidence and taking the
view that the finding of fact reached by the District Judge
was not correct, substituted its own finding of fact in
place of that reached by the District Judge. That was
clearly outside the scope and anbit of the revisional power
of the Hi gh Court under S. 29, sub-s. (3).

But even apart from acting outside the linmts of its
revi si onal power under S. 29, subs. (3), the H gh Court was,
in our opinion, on the evidence on record, in error in
reversing the finding of fact recorded by the District
Judge. So far as the first floor of the H |l Bungal ow was

concerned’ it was adnittedly in the possession of Soonabai
the nother of the appellant. The District, Judge held,
agreeing with the viewtaken by +the trial court, that
Soonabai was a tenant of the appellant paying a rent of Rs.
50/- per nonth. The High Court observed that this view
taken by the District Judge was contrary to the evidence on
record and relied/for this purpose on a statenment nade by
the appellant in cross exam nation that what his nother paid
was conpensation and not rent. It is true that this
statement was made by the appellant in cross  exani nation
but no undue reliance can be placed oil such statement made
by a lay man who would not~ ordinarily be expected to
recogni ze the fine distinction between conmpensation and
rent, which has continually baffled even | awers and judges,
when we find that there was at |east one rent  receipt
produced by Soonabai which clearly showed that what was
bei ng paid by her was rent and not compensation. There was
here docunentary evidence in the shape of rent
275

receipt as against oral inperfectly understood “adni ssion
nmade by the appellant, which supported the view taken by the
District Judge that Soonabai was a tenant and not a licencee
of the appellant and the High Court was in-error .in
upsetting this view taken by the District Judge. Now,~ i f
Soonabai was a tenant of the appellant she could tell the
appel | ant that she would continue to live on the first floor
alone as she had been doing and would not  allow the
appel l ant together with his wife and childrento live wth
her on a permanent basis. That was the nmode of Ilife to
whi ch Soonabai was accustoned for the |ast several years and
even if it were possible for the appellant to inpose hinself
together with his wife and children on her on the /first
floor, he rightly .and legitimtely did not choose'to do so
an(. that could not be regarded as unreasonable on hiis part.
The High Court then proceeded to consider the availability
of the Truth Bungal ow and observed that since the Truth
Bungal ow was gi ven on |leave and licence to Dr. Bharucha, it
was in the possession of the appellant and largely on the
basis of this viewthe High Court came to the conclusion
that the requirement of the appellant for the ground fl oor
prem ses was not reasonable and bonafide. Now, it is true
that when premses are given on leave and |licence, the
licenser continues, froma juridical point of view, to be,
in possession of the prenises and the licencee is nerely
gi ven occupation, and therefore, strictly speaking the Hi gh
Court was right in observing that the Truth Bungal ow, which
was given on |leave and licence to Dr. Bharucha, was in the
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possession of the appellant. But for the purpose of
det erm ni ng whet her the requirenent of the appellant for the
ground floor prem ses was reasonabl e and bonafide, what is
necessary to be considered is not whether the appellant was
juridically in possession of the Truth Bungal ow, but whet her
the Truth Bungalow was available to the appellant for
occupation so that he could not be said to need the ground
floor premises. if the Truth Bungal ow was in occupation of
Dr. Bharucha on |leave and licence, it was obviously not
avail able to the, appellant for occupation and it could not
be taken into account for negativing the :need of the
appel l ant for the ground fl oor prem ses The appellant could
not obtain for hinmself the occupation of the Truth Bungal ow
unless he ternminated the leave and licence of Dr. Bharchau
and conpelled himto vacate the occupation of the, Truth
Bungal ow. That mght involve a long litigation wth Dr.
Bharucha. As against that, a suit for eviction was already
pendi ng- agai nst-~ the respondents in respect of the ground
floor. premises and it would certainly be nore reasonable to
pursue that litigation rather than to start a new one.
Besi des, the —appellant chose to have possession of the
ground floor prem ses because he wanted to be near his
not her who was living on the first floor. It is true that
one room on the ground floor of Truth Bungalow was in
possession of the appellant, but that could hardly be
sufficient for his accommodation. The H gh Court also
observed that one rooman the ground floor of the Hl
Bungal ow was in the possession of the appellant, but this
observation seens to be contrary to the evidence on record.
There was only one garage on the ground floor of  the Hil
Bungal ow and t hat garage was, according to the appellant, in
the joint possession of the appellant and the first
respondent,
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while according to the respondents, it was exclusively in
the, possession of the first respondent. It was nobody’s
case that this garage was in the exclusive possession of the
appel | ant . Moreover, it was only .a garage and not a room
and it could not be availed by the appellant for his
occupati on. It will, therefore, be seen that the _evidence

on record was sufficient to show that the requirenent of the
ground floor prem ses by the appell ant was reasonabl e ~ and
bonafide and the Hgh Court was in error in taking a
contrary view and disturbing the finding recorded by the
Di strict Judge.

So far as the finding on the question of greater hardship is
concer ned, t he District Judge deci ded agai nst t he
respondents on the view that as soon as ‘the Ilandlord
establishes that he reasonably and bonafide requires the
prem ses for his own use and occupation, the burden of
proving that greater hardship would be caused by passing a
decree for eviction than by refusing to pass it is 'on the
tenant and if the tenant fails to discharge this burden by
produci ng proper evidence, a decree for eviction nust - go
against him This viewin regard to the burden of proof, no
doubt, prevailed at one tinme in various H gh Courts on the
basis of the decision of the Court of Appeal in England in
Kelly v. Goodwin(l) but it can no longer be regarded as

correct after the, decision of this Court in Ms. Central
Tobacco Co. v. Chandra Prakash(2). This Court speaking
through Mtter, J., pointed out in that case, whi | e

di scussing S. 21(4) of the Mysore Rent Control Act; 1961

and what was said there nmust apply equally in relation to s.

13(2) of the Bonbay Rent Act, which is in identical terns
"W do not find ourselves able to accept the
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broad proposition that as soon as the |andlord
est abli shes hi s need for addi ti ona

accommodation he is relieved of all further
obligation under s. 21 sub-s. (4) and that
once the landlord s need is accepted by the
court all further evidence nust be adduced by
the tenant if he clains protection under the
Act. Each party nust adduce evidence to show
what hardship woul d be caused to him by the
granting or refusal of the decree and it wll

be for the court to determ ne whether the
suffering of the tenant, in case a decree was
made, woul d be nore than that of the |landlord
by its refusal

The whol e object of the Act is to provide for

the control of rents and evictions,

for the
| easi ngof buildings etc. and S. 21
specifically enunerates the grounds whi ch
alone will entitle alandlord to evict his
tenant. ad. (h)y of s. 21. contains one of

such grounds, nanely, that the premnises are
reasonabl y and bonafide required by t he
| andl ord for occupation by hinself. The onus
of proof of this is certainly on the |andl ord.
W see no sufficient reason for holding that
once that onus is discharged by the |[|andlord
it shifts to the tenants making it obligatory
on himto show that greater hardship

(1) [1947] Al Eng. Report 810. (2) Gvi
Appeal 1175 of 1969, date 23-4-1969.
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woul d be caused to hi mby passing the ' decree
than by refusing topass it. [In our | opinion

both sides nmust adduce all relevant evidence
before the court; thelandl ord nust show that
ot her reasonabl e accomodat i on was not
available to himand the tenant must/ also
adduce evidence to that effect. It is only
after shifting such evidence that the court
must formits conclusion on consideration of
all the circunstances of the of the case as to
whet her greater hardship would be caused by
passing the decree than by refusing to pass
it."
It is, therefore, clear that the District Judge placed the
burden of proof wongly on the respondents and the finding
of fact arrived at by himon the question (of greater
hardship was vitiated by a mstake of law. The Hi gh  Court
was consequently justified ininterfering with the finding
recorded by the District Judge and arriving at -its own
finding on the basis of the correct principle laid dowmn by
this Court. But the H gh Court, in our opinion, fell  into
an. error in appreciating the evidence and comng to the
conclusion that greater hardship would be caused to the
first respondent by passing a decree for eviction than by
refusing to pass it. There was no evidence at all to
support this finding reached by the H gh Court. The
evidence was entirely the other way. The appellant stated
in his evidence that he would suffer considerable hardship
both financial and in the way of his profession if he was
deni ed possession of the ground fl oor prem ses. This was
true because the entire field of work of the appellant was
now confined to South Gujarat and it was obvious that he
would be able to carry on his profession conveniently,
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economcally and wth advantage, if he, <could live in
Navsari which is situate in South Qujarat. Moreover, in
view of the shift in his field of work from Bonbay to South
Gujarat, it was unnecessary for the appellant to continue to
live in Bombay and pay a high rent of Rs. 475/- per nonth
which was a serious drain on his purse. There can
therefore, be no doubt that if a decree for eviction were
not passed in his favour, the appellant would suffer rea
hardship. Now, as against this evidence on the part of the
appellant, no evidence at all was led on behalf of the
respondents to show that the 1st respondent would suffer any
hardship if a decree for eviction were passed against him
The evidence, thus, was only in one direction and it
unquestionably established that greater hardship would not
be caused to the first respondent by passing a decree for
eviction than what ~would be caused to the appellant by
refusing to pass it. The Hi gh Court was, therefore, clearly
wong in. reversing this finding of fact recorded by the
District Judge.

It is, therefore, clear that the H gh Court was in error in
setting aside the decree for eviction passed against the
respondents. We would
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accordingly allow the appeal, set aside the judgnment of the
H gh Court and restore the decree for  eviction passed
agai nst the respondents. W may, however, point out that in
the course of the hearing before us the |earned counsel on
behal f of the appellant nmade an offer that ‘the appell ant
woul d be willing to give one roomon the ground floor of the
Truth Bungal ow which is in his possession to the, first
respondent on a rent of Rs. 15/- per nonth, if the first
respondent accepts this offer withina period of three
nonths fromtoday. W, therefore, direct that if the first
respondent expresses his willingness totake this room on
rent from the appellant at the rate of Rs. 15 per ' nonth
within a period of three nonths fromtoday, the appellant

shall let it out to the 1st respondent at the rent of Rs.
15/- per nonth. There will be no order as to costs al
t hroughout .

S.B. W

Appeal al | owed.
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