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ACT:
Civil Procedure Code--Anendnent of the witten statenent

during pendency of the appeal --Wether Appellate Court can
order amendment of the witten statement in view of change
of circumstances not contenplated at the tine of institution
of the suit.

HEADNOTE

The respondent no. 1, Diganber Jain Praband Karini | Sabha
instituted a suit against the appellant for recovery of
possession of certain agricultural® land Respondent Snt
Rajrani was the nalik nmagbooza of the land who, in 1954,
gifted the land by a registered gift deed in favour of
respondent no. 1. The third and fourth respondents were
cultivating the |I|and. Respondent - no. 1 sued them for
possessi on but they pleaded that the appellant had sub-|et
the land to them The suit was decreed. Their appeal s were
di sm ssed. The appellant thereafter had filed a suit
agai nst respondent no.1 for a declaration that the gift made
by the 5th respondent in favour of the 1st- respondent was
voi d; but the suit was dismissed for default.

The suit fromwhich the present appeal arose, was filed and
all the defendants except Smt. Rajrani filed their witten
statenent. The trial court decreed the suit in. favour of
respondent no.1. On appeal ,the first appellate court all owed
the appeal but on a second appeal, the Hi gh Court  reversed
the decree of the appellate court and restored the decree of
the trial court and hence the present appeal before this
Court.

Remandi ng the case to the trial court,

HELD : (1) In his witten statenent, the appellant had
admtted Snt. Rajrani’s ownership of the land. But he had
pl eaded that he becane the owner of the land by adverse
possession for nore than 12 years from 1937. The khasra
entries from1937-38 to 1941-42 and 1943-44 to 1951-52 are
all in favour of Snt. Rajrani. Further, assuming that the
appel | ants’ adverse possession started in 1937 and conti nued
till 1949, he becane the owner of the land in dispute in
1950. Nevertheless, he did not nove the appropriate revenue
authority to correct the entries in the. record of rights.
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Again one of his own witnesses, has admtted that the
appel l ant had been paying rent of the disputed land on
behalf of Snt. Rajrani till 1958-59. Had he becane an
owner by adverse possession in 1950, he would never have
paid rent on behalf of Smt. Rajrani

Maharaja Srischandra Nandy v. Baijnath Jugal Kishore 62

I ndi an Appeal s 40; Deity Pattabhiramaswany v. S. Hanymayya,
Al.R 1959 S C 57 and H R Ramachandran Ayyar V.
Ramal i ngam Chettiar, [1963] 3 S.C.R 604, referred to.

(2) During pendency of the appeal, as Smt. Rajrani died in
1968, the appellant filed an application for substitution of
hinself as her |legal representative in place of Snt

Raj ram No order has yet been nade on this application

Now he has mamde another application in the course of hearing
seeki ng anmendnent of hi's witten statenent in view of the
changed circunstances to the effect that as the linited
owner  Snt. Rajrani died, he is entitled to the disputed
property -as the sol e reversioner and respondent no. 1 and
no right i'n the said | ands.

It is, ‘therefore open to the Court, including a court of
appeal to take notice of events which have happened after
the institution of the suit and afford relief to the
parties.

Rai Charon Mandal and anot her v. Biswanath Mandal and ot hers
A l.R 1915 Cal. 103, referred to.

(3) Under the circunstances, since the death of Snt

Rajrani creates a fresh [, cause of action to the appell ant
who clains to be her next reversioner, it will be just ,and
proper to allow the anendment. Therefore, the amendnent is
al I owed and
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the case will go back to the trial court and the trial court
will give reasonable tinme to the respondent to file a reply
to the amended witten statement. ~The trial Court will then
record its findings and the new pl ea raised by the appellant
and shall forward themto this Court through H gh Court
within 4 nonths of the receipts of the record.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1598 of
1967.

Appeal by special |eave fromthe judgnent and decree dated
Cct ober 17, 1966 of the Madhya Pradesh Hi gh Court in _Second
Appeal No. 521 of 1962.

V. M  Tarkunde, S. L. Jainand M S. CQupta, for the
appel | ant .

M C. Chagla, S. K Bagga, S. Bagga, Yash Bagga and / Ran

Arora, for the respondents.

The Judgnent of the Court was delivered by

DWVEDI, J.-1t is the defendant’s appeal. The plaintiff
Di gamber Jain Praband Karini Sabha, Panagar, instituted a
suit agai nst the defendant Shi kharchand Jain for recovery of
possessi on over certain agricultural lands situate in nauza

Imai. Sm. Rajrani, fifth defendant (now dead) was the
proprietor of a Patti in nauza ImMai. The land in dispute
fell in that Patti. It was her sir. The area of the |I|and

is 12 .86 acres. Smt. Rajrani becane malik magbooza of the
and on the abolition of the proprietary rights in the State
in 1951. On January 18, 1954. she gifted the land by a
registered gift deed in favour of the plaintiff (which is
regi stered under the Madhya Pradesh Public Trust Act, 1951).
Ram Das and Ballu, the third and fourth defendants, were
cultivating the |and. The plaintiff instituted a suit
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against them on July 15, 1954. In the said suit they
pl eaded that Shi kharchand had sub-let the land to them The
suit was decreed. Their appeals were dismssed on My 4,
1957. Shi kharchand al so instituted a suit on Novenber 3,
1955 against the plaintiff and Snt. Rajrani for a
declaration that the gift made by her would be void after
her death. W are told that the suit has been dismissed in

defaul t. As the aforesaid defendants are disputing the
plaintiff's title, the suit was instituted. Al'l t he
def endants except Snt. Rajrani filed a joint witten
statement . They denied the plaintiff’s title to the |and.

Smt. Rajrani held a limted estate in the land and the gift
deed would be ineffective after her death. She could not
gift the entire property. Shi kharchand has been in
possessi on over the |and since 1937 as an owner thereof and
has acquired rights of an-owner by adverse possession for
nore than 12 year,. Sm: Rajrani filed a separate witten
statenent . She~ has supported the case of the plaintiff.
The trial court framed a nunmber of issues. O them only
two now survive for consideration. They are issues Nos. 1
and 4. Issue No. 1 is :

"1(a) Whet her ~ the defendant No. 5 St

Raj rani was the owner of the suit fields till

18- 1- 1954 ?
(b) whet her she was al so in possession of
the suit fields till 18-1-1954 ?
4, (a) whet her def endant No. 1
(' Shi khar chand) has been in excl usi ve,
conti nuous and uninterrupted possession of the
sui t
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fields since 1937 adversely to the defendant
No. 5 and the plaintiff ?
" (b) whether, therefore, the defendant No. 1
has perfected Ms title by adverse possession ?
Issue No. 1 was answered in favour  of the
plaintiff. | ssue No. 4 was answered,/ agai nst
Shi khar chand. The trial court held that he
was in possession for and on behalf of Snt
Rajrani and not in his own right. The tria
court granted a decree for possession to the
plaintiff.
Def endants Nos. 1 to 4 went in appeal.- The
first appellate court allowed the appeal and
set aside the decree of the trial ~ court and
di sm ssed the suit. The plaintiff then filed
a second appeal in the Hi gh Court ~of Mdhya
Pr adesh. The High Court has reversed the
decree of the first appellate court and
restored that of the trial court. Hence this
appeal by Shi khar chand.
The first appellate court has held that Shikharchand was in
possessi on over the disputed | and since 1937 and has ' becomne
the owner thereof by adverse possession before Snt. Rajrani
transferred the land to the plaintiff. Sri  Tarkunde
counsel for Shi kharchand, says that it is a finding of fact
and that accordingly the H gh Court could not interfere with

it in second appeal. It appears that the H gh Court was
aware that it was interfering with a finding of fact in a
second appeal s. So the H gh Court has expl ai ned.

"(Defendants 1 to 4) clearly failed to establish by positive
evi dence the adverse possessi on of (Shikharchand) for nore
than twelve years at any point of tine so as to rebut the
statutory presunption of possession arising in favour of the
appel | ant and its predecessor-in-title Snt. Raj r ani
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Therefore, with due respect to the | earned appellate Judge.
I mght say that the question has been absol utely
nm sconcei ved hi m and he has not approached the question in a
proper and | egal manner with a viewto apply the lawto the
facts found established fromthe record. In this view, the
decree passed by the first appellate court cannot be
sustained either on facts or law." So according to the High
Court the finding recorded by the first appellate court was
arrived at by overlooking the statutory presunption of
possession in favour of the plaintiff and Smt. Rajrani and
his approach to the issue before himwas not proper and
legal. 1In other words, the Hi gh Court intervened under cl
(c) of s. 100(1) of the Code of Civil Procedure. Accor di ng
to the High Court, the finding of the first appellate court
suffered from a "substantial error or defect in t he
procedure provided.... by any other law for the time being
in force, which may possibly have produced error or defect
in the decision of the case upon the nerits.”

It is' nowto be seen whether the first appellate court’s
finding really falls within the grip of s. 100(1)(c) of the

Code of - Civil Procedure. I'n  his witten st at enent
Shi kharchand has admitted Snt. Rajrani’s ownership of the
I and. But he has pl eaded that he has become the owner of

the |land on account of adverse possession for nore than 12
years from 1937. /The burden of proving the acquisition of
owner shi p by adverse possession lay on him - The Khasra
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entries from 1937-38 to 1941-42 and 1943-44 to 1951-52 are
all in favour of Smt. Rajrani.  They show that she was in
possession over the land during those years. Khasra is a
record of right according tos. 45(2) of the Centra
Provi nces Land Revenue Act, 1917. Section 80(3) of that Act
provides that entries in a record of right shall be presuned
to be correct unless the contrary i's shown. This provision
rai ses a presunption of correctness of the aforesaid Khasra
entries. The burden of proving adver se possessi on
accordingly was a heavy one. The judgnment of the first
appel l ate court shows that it has not kept in mnd this

aspect while examining the evidence. . In the first step, it
has pr oceeded to assess the evi dence adduced by
Shi khar chand. After discussing that evidence, it has
recorded a finding that he was in possession: Ther eaft er,
in the second step, it has proceeded to take the view that
no reliance can be placed on Khasra entries. It has summed

up the discussion thus
"(A) 11 these witnesses (of Shikharchand) have
stated that the possession of the fields was
with Shi khar chand. Their statenents are
further supported by docunentary evi dence and,
therefore, there is no roomfor any doubt that
the possession was not with Shi kharchand. It

is true that in Patwari papers Mst.

Rajrani’s
nane appears and that the dues were deposited
on behalf of Mst. Rajrani. But in my opinion
the entries in Khasra and the fact that the
receipts were issued in the name of Mst.
Raj rani woul d not by thensel ves establish the
fact of possession.It is settled |aw that
entries in Khasra have only presunptive val ue,
and it is difficult to conclude from these
entries that the possession was wth Mst.
Rajrani. The falsity of the entries in Khasra
is clear fromthe fact that from 1937 to 1947
the name of Mst. Rajrani appeared in the
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khasra Panchsala and yet Mst. Rajrani’s
admission in D1 shows that she was not in
possession. This fact is enough to show that
no reliance could be placed on the Khasra

entries."
As already pointed out, this passage shows that the first
appel l ate court proceeded in the reverse order. Mor eover ,

the Khasra entries have been di scarded solely for the reason
that Snmt. Rajrani has adnmitted in Ex. D/'1 that she was not
in possession. But Ex. D/l has been entirely mi sunderstood
by the first appellate court. Exhibit D)1 is a copy of the
plaint filed by Smt. Rajrani in a suit for profits against
Shi khar chand. Shi khar chand was Lanbardar of the nuhal in

which the Patti belonging to Snt. Rajrani was situate. In
the first paragraph of her plaint she has nentioned this
fact. Thereafter she went on to say that she was entitled
"to get her share of profits from the defendant."” In
paragraph. 2 she has said : "That the defendant is in
possession of all~ the sir _and khudkasht Iand of her
full ..., patti-of the village...... that as the defendant

did not render an account, nor paid-any thing in spite of
repeat ed demands and a notice by the plaintiff, he is liable
to pay interest by way of danages at the rate of /8/- per
cent per nonth" and the amount detailed in the schedule of

accounts attached/'to the plaint. |In the schedule she has
shown. t he anobunt of rent recovered by Shi kharchand from the
t enant s. She has al so shown the estimated income from sir
and
105
khudkasht |and bel onging to her. After ~making certain

deductions, a total anpunt of Rs. 318/ 7/--was claimed from
Shi khar chand. The suit was filed in July 1942. The suit
for profits related to a period between 1938-39 and 1940-41.
We do not think that paragraph 2 of the plaint can be read
in the manner it has been read by the first appellate court.
It was a suit for profits by a  co-sharer against the

Lanbar dar. It was not a suit for mesne profits which an
owner of land may claimfroma trespasser. It wag'really a
suit for accounts fromthe Lanbardar. So it is not possible
to spell out from paragraph 2 an -admission from Sm

Raj rani that Shi kharchand was in adverse possession over her
sir land. Further Shikharchand did not file a copy of ~ his
own witten statenment, nor a copy of the judgment .in the
suit. If he had denied his possession over her sir |and,
the suit for profits from sir Jland would have been
di smi ssed. I f he had pl eaded adverse possession, over her
sir, then also her suit for profits fromsir land would have
been dismssed. |If, on the other hand, the suit for profits
of sir land were decreed, it would follow that Shikharchand
was held to be in perm ssive possession and not in  adverse
possession. In the result, we are of opinion that the first
appel l ate court was wholly wong in discarding the Khasra
entries on the solitary statenent in paragraph 2 of her
plaint. The Hi gh Court could, therefore, interfere withits
finding under s. 100(1)(c).

The Hi gh Court has considered afresh the entire evidence on
record and has held that Shikharchand has failed to
establish by positive evidence his adverse possession for
nore than 12 years. The appellant could not show to us that
the finding is not sustainable on the evidence on record.
It is not necessary for us to reappraise that evidence
again, but we may point out two circunmstances which heavily
tell against the appellant. Assuming that his adverse
possession started in 1937 and continued till 1949, he
becane the owner of the land in dispute in 1950.
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Nevertheless he did not nobve the appropriate revenue
authority for the correction of the entries in the record of
rights. He did not get the nane of Smt. Rajrani expunged
from the record and his nane entered therein. Again, Ben
Ram one of his witnesses, has adnmitted that Shikharchand
had been paying rent of the sir land of Smt. Rajrani on
behalf of Snt. Rajrani until 1958-59. Had he becone an
owner by adverse possession in 1950, he would never have
paid rent on behalf of Snt. Rajrani

Counsel for the appellant has referred us to Maharaja
Srischandra Nandy v. Baijnath Jugal Kishore, (1) Deity
Patt abhi ramaswany v. S. Hanymayya(2) and R Ramachandran
Ayyar v. Ramalingam Chettiar.(3) But none of these cases
help the appellant on the facts of this case. |In the |ast
case this Court said :"(1)f in dealing with a question of
fact the first appellate court has placed the onus on a
wong party and “its finding. of fact is the result,
substantially of this wong approach, that may be regarded
as a defect in procedure under s. 100(1)(c)." The same View
has been expressed in Ladli Prasad Jaiswal v. Karna
Distillery Co.Ltd.(4) In this case the H gh Court has upset
a finding

(1) 62 Indian Appeal s 40.

(2) A 1. R 1959 S/C 57.

(3) [1963] 3 S. C/ R 604.

(4) [1964] 1 S. C R 270.
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of fact recorded by the | ower appellate court inter alia on
the ground that the burden of proof was wongly placed on
the plaintiff. Shah J., while affirmng the judgnent of the
H gh Court, said: "A decision of the first appellate court
reached after placing the onus wongly .... is not
conclusive and a second appeal lies to the Hi gh Court
agai nst that decision.”

In Jai Krishna v. Babu. (1) it was held that possession of a
nonowner after partition is adverse. No exception may be
taken to this preposition. But we fail to wunderstand how
this case will assist the appellant.
W now pass on to another aspect of the case. Duri ng
pendency of this appeal Snt. Rajrani died on Decenber 5,
1965. The appellant first filed CMP. No. 1377 of 1969 for
his substitution in place of Snt. Rajrani, the fifth
respondent, as her legal representative. No order has yet
been nmde on this application. Now he has nade another
application in the course of hearing. By this ~application
he seeks to anmend his witten statenent. He wants to nake
this addition to the witten statenent :

"12(a) that the gift deed dated 18-1-1954 was

executed by Smt. Rajrani who was a, Jlimted
owner having a widow s estate on the date of
the execution of the gift deed. Assumi ng

though not adnmitting the said gift deed was
valid it is submitted that the above gift
could at nost enure for the life of the
defendant No. 5. The plaintiff cannot have any
rights in the suit lands after the death of
Snt . Rajrani and the defendant as the sole
surviving reversi oner beconmes the owner of the
| ands and resist the claimof the plaintiff.
(b) that the geneal ogy of the famly is as
under
Bi hari La
Dakhandj i Bhagwandasj i Shri chandj i
(di edi ssuel ess)
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|
Nat hul al j i
(died issuel ess,
husband of defandant,
No. 2)

Monool al j i Kapoor chandj i
(died issuel ess)

|

Shi khar chand

(plaintiff)
I ml5
"12(c) ~that the deceased Sm. Rajrani could not transfer
the suit property even for the religious and charitable pur-
poses as it was the entire property she had and such a
transfer is not binding onthe defendant after her death."
(1) A 1.R 1933 Nagpur 112.
107
He al so prays for the renunbering of present paragraph 12 as
paragraph 13 of the witten statenent. Sri Tarkunde has
submitted that if the assertions nmade i'n the new paragraph
12 are accepted by the Court, the respondent’s suit wll
have to be dismssed. It is also, said ‘that the new
situation arising on the deathof Snt. Raj rani  during.
pendency of the appeal can be considered by the Court in
order to, mould the decree in the suit out of ~which this

appeal has arisen. |In our view, M. Tarkunde, is right in
this submni ssion. Odinarily, a suit is triedin all its
stages on the cause of action as it existed on the date of
its institution. But it is open to-a Court (including a

court of appeal) to take notice of events which have
happened after the institution of ‘the suit and afford reli ef
to the parties in the changed circunstances where it is
shown that the relief clained originally has (1) by /‘reason
of subsequent change of circunstances becone i nappropriate,
or (2) where it is necessary to take notice of the changed
circunstances in order to shorten the litigation, or (3) to
do conplete justice between the parties (See Rai ~Charan
Mandal and another v.. Biswanath Mandal and others)(1).

Sri Chagla, counsel for the respondent, has submtted that
the application for anendnent of the witten statenent

should not be allowed. It is said that the appellant has
alleged in his witten statenment that Smt. Rajrani could
not transfer the disputed land as she was a |imted owner
having a wdows estate. The trial court had franed

specific issue on this aspect and recorded a findi ng agai nst
the appellant. The trial court said : "(Snt. Rajrani) is a
jain wdow, and therefore she is conpetent to transfer the
suit lands for religious and charitable purposes.” The tria

court decreed the suit. The appellant filed an appeal. The
appeal was all owed and the decree of the trial court was set
asi de. The respondent then filed a second appeal in the

Hi gh Court. As already stated, the H gh Court set aside the
decree of the, first appellate court and restored the decree
of the trial court. It is said by Sri Chagla that as the
appel l ant did not challenge the validity of the gift either
inthe first appellate court or in the H gh Court, he should
not be allowed to challenge it now by an amendment of his
witten statenent. We find it difficult to accept this
submi ssion of Sri Chagla. Even if the assertions made in
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the application for amendnent of the witten statenent are
found to be true, the appellant could not have non-suited
the respondent during. the life tine of Smt. Rajrani. The
gift was wvalid during her life tine. Her death gives a
fresh cause of action to the appellant who clains to be her

next reversioner. |t appears to us that it will be just and
proper to allow the anmendnent sought for. it wll shorten
litigation.

Sri Chagla has also pointed out that the respondent has
acqui red new rights under the Land reform neasures passed by
the Mdhya Pradesh Legislature. It will be open to the
respondent to file a reply to the anendnent when the case
goes back to the trial court and raise any plea which
according to it is likely to defeat the appellant’s new,
claim

(1) A1.R 1915 Cal. 103
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So we allow the application for anendment of the witten
statenent ‘on paynment of Rs. 200 as -costs to the respondent.

The case wll now go back to the trial court. The trial
court will _allow reasonable tine to the respondent to file a
reply to the amended witten statenent. Thereafter the
trial court will record evidence on the new plea raised by
the appellant by his amendnent and by the respondent in its
reply. The trial 'court will then record its findings and

forward them to this Court through the Hgh Court. The
trial court should send the findings wthin-four nonths of
the receipt of the record fromthis Court. C MP. No. 1377
of 1969 is dism ssed as infructuous on receipt of findings,
the appeal will be listed for hearing beforethe Court.

S.C

Case Renmanded
109




