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of court to put -essential questions--Evidence Act, s.
165- - Scope of

HEADNOTE

Al the appellants were tried for various offences under the
Penal Code. The first appellant (Cr. A 10 of 1973) was
held gquilty of the offence of nurder of the deceased by
shooting himwith a gun while the other appellants were held
guilty of offences under Ss. 147 and 148, 1. P. C Al the
appel l ants were held guilty of offences punishabl e under Ss.
307 and 323 read with s. 149. The first appellant was
sentenced to death while the others to inprisonnent for
life. The H gh Court confirned the sentences.

Al'l owi ng the appeals in part and remitting the cases to the
H gh Court for disposal,

HELD : Several material points escaped consideration by the
H gh Court. In a case of death sentence one would have
expected a closer and a nore critical scrutiny and a fuller
di scussion by the H gh Court of the evidence in the case and
of the material questions arising for decision  before it
together with its decisions supported by nore than what
coul d appear as perfunctory reasoning. [99E; 100B]

(1) The nore inportant questions energing froma reading of
the post. nortem report regarding the contents of the
stomach of the deceased, considered in the context ~of the
alleged tinme of the murder have not been discussed-at all by
the High Court. It is precisely questions of this kind
which, even if the prosecution or the defence counse
omtted to put, the trial court could and should have put to
the doctor who conducted the post nmortemto clear up the
posi tion. If the trial Court had failed to consider their
i nportance, the Hi gh Court itself could and should have
taken further expert nedical evidence under Ss. 540 and 428,
Cr. P. C on this question. [9F]

(2) It is true that the ban inposed by s.. 162. C. P. C
agai nst the use of a statement of a witness recorded by the
police during investigation, appears sweeping and w de. But
at the same tine, the powers of the court under s. 165 of
the Evidence Act to put any questions to a witness are also
couched in very wide terns authorising the judge "in order
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to discover or to obtain proper proof of relevant facts" to
"ask any question he pleases, in any form at any tine of
any wtness, or of the parties. about any fact relevant or
irrelevant". The first proviso to s. 165, Evidence Act,
enacting that, despite the powers of the court to put any
guestion to a witness, the judgment nust be based upon facts
declared by the Act to be relevant, only serves to enphasise
the width of the power of the court to question a wtness.
The second proviso in this section preserves the privileges
of witnesses to refuse to answer certain questions and
prohi bits only questions which would be considered inproper
under Ss. 148 and 149, Evidence Act. St at enent s of
wi t nesses made to the police during the investigation do not
fail under any prohibited category nentioned in S. 165,
Evidence Act. If s. 162 Cr. P. C was neant to be so wide
inits sweep it coul d make a further inroad upon the powers
of the judge to put questions wunder s. 165, Evidence Act.
If that was the correct position-at least s. 162, C. P. C
woul d ' have said so explicitly.” Section 165, Evidence Act
was al ready on the statute book when s. 162, C. P. C was
enact ed.

It is certainly quite arguable that s. 162, . P. C  does
amount to a prohibition against the use even by the court of
statenments nentioned there. Nevertheless, the purpose of
the prohibition of s. 162, C. P. C. being to prevent
unfair wuse by the prosecution of statenents nmade by
wi tnesses to the police during the course of = investigation,
while the proviso 'is intended for~ the benefit of the
defence, it could be

93

urged that, in order to secure the ends of justice, the
Prohi bition, by taking into account, it 8 purpose and the
m schief it was designed to prevent as well as its 'context,
nmust, be confined in its scope to the use by parties only to
a proceedi ng of statements mentioned therein.

The |anguage of s.162, C. " P. C-, though wde, 'is not
explicit or specific enough to extend the prohibition to the
use of the wi de and special powers of the court to, question
a wtness, expressly and explicitly given by s. 165,
Evidence Act in order to secure the ends of  justice. A
narrow and restrictive constructi on put upon the prohibition
ins. 162 C. P. C so as to confine the ambit of it to the
use of statenents by wtnesses, by parties only to a
proceeding before the court, would reconcile or harnonize
the two provisions. and also serve the ends of justice.
Therefore s. 162, Cr.. P. C. does not inmpair the specia
powers of the court under s. 165 Evidence Act. [98A-H

In the instant case a person who was said to (be an._ eye

witness was not exam ned’ by the prosecution. But” /this
witness was considered so inmportant that the trial” court:
examined him as a court wtness. Wiile some- of the

prosecution wtnesses stated that this w tness was present
at the time and place of occurrence, the wtness hinself
stated to the police that he was not an eye witness to the
occurrence but canme there. later. This witness ought to
have been confronted by the trial court itself wth his
previous statenent to the police and that statenent could
have been proved by the investigating officer. After that,
a better appraisal of the other evidence in the case. than
was possi ble now could take place. The High Court, w thout
considering or discussing the significance of the presence
or absence of this witness at the house at the tine of the
occurrence, had nerely observed that he al so supported the
prosecuti on. If this witness was not really present the
evi dence of witnesses who were prepared to state that he was
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present, though not necessarily false about the occurrences
has to be appraised less uncritically.
Enperor v. Lal Man A |I. R 1943 Cal, 521, approved.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON Cri m nal Appeal Nos. 10 &
11 of 1973.

Appeal s by special |eave fromthe judgnent and order dated
the 28th Cctober, 1971 of the Allahabad H gh Court in
Crimnal Appeal, No. 351 of 1971 and Referred No. 31 of
1971.

Frank Anthony, E. C Agrawala, M M L. Srivastava and
A T.M Sanmpath, for the appellants.

O P. Rana. for the respondent.

The Judgrment of the Court was delivered by

BEG. J.-The appel | ants Raghunandan, Ganga Sahai, Gnhal endra,
Khem Si ngh, and Sohan Singh, inthe two Crimnal Appeals now
before us by special |eave, were tried by a Cvil & Sessions
Judge of - Mradabad for various offences punishable under
Sections 147 148, 302, 307, 323 and 452 read wth section
149 Indian Penal Code. Raghunandan was held guilty of the
of fence of murder by shooting one Sriramwith a gun on
12-12-1969, at about~ 1 P. m, while 'the. deceased was
sitting in front of his cattle shed in his outer court vyard
and talking to Hari Singh, a neighbour, who was al so injured
by gun shots. The appellants Ganga Sahai and  Sohan Si ngh
were held guilty of O fences punishabl e under 'section 148
I ndi an Penal Code while Khem Singh and Ghal endra were found
gui Ity puni shabl e under Section 147 |ndi an Penal Code. Al
the appellants were held guilty of O fences punishabl e under
Section 307 and 323 read with Section 149 Indi an Penal Code
and Section 452 |ndian Penal Code. -
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But, no separate sentences were passed against any  of the
accused persons for these Ofences as Raghunandan was
sentenced to death under section 32 Indian Penal Code and
t he ot her four appellants were sent enced to life
i mprisonnent under section 302 read with section 149 |Indian
Penal Court. The Hi gh Court of Allahabad had accepted the
death reference,, and, dism ssing the appeals of all “the
;appel l ants, had confirmed their sentences.

The Trial Court as well as the High Court had recorded
concurrent findings of fact that the appellants forned
thenselves into an wunlawful assenbly armed with ~a gun
ball ams, and lathis, and shot Sriramand Hari. Singh, and,
also injured Smt. Brahma, P. W 2, the wife of Hari Singh
who is said to have covered her husband Hari Singh during
the attack, and, Durga Prasad, P.W6, the brother of
nmur dered nan. The prosecution case is also supported by
Bbai Singh, P.W1l, a brother of Raghunandan, ‘and by
Ranmeshwar, P.W 5, a resident of Village Karinmpur, who was
said to be passing by at the time of the occurrence.

The appel | ants pl eaded that they had been falsely inplicated
due to ,enmty. They produced Gokul, D. W 1, who deposed
about an ,occurrence which was alleged to have taken' place
at the house of Hari Singh in the early hours of the norning
presumably of 12th of Decenber, 1969. He stated that the
cause of the occurrence was that Rohan, the brother of Har
Si ngh, had abducted Snt. Rukia of Naurangabad and brought
her to village Karinpur where she was living. He asserted
that her husband and ot her residents of Naurangabad form ng
a party of ten to twelve, had cone to take her away. Its
menbers were said to have been arned with a Gun, Ball ans,
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and Lathis, which they were alleged to have used against
Hari Singh and the deceased Srirans and Durga Prasad. He
deposed that Sriram Hari ’'Singh, and Durga Prasad were
fired at. He stated that the Naurangabad party caught hold
of Snt. Brahma and that her husband, Hari Singh, had tried
to save her. Cokul alleged that Sriramwas struck by gun
shot s. He suggested that Hari Singh may also have been
,simlarly injured. He stated that Durga Prasad was not
hit.

The Trial Court, which had the advantage of seeing the
wi t nesses depose, accepted the evidence of the four eye
wi t nesses who included two injured persons. It rejected the
story put forward by Gokul in defence as incredible. Apart
from the fact that the defence version did not clearly
explain the Ballaminjury on Durga Prasad, the explanation
for the gun shot wounds on the chest, stonmach, and forearm
of Sriram which had resulted in his death, suggesting that
he was the ,principal target of the attack, did not quite
fit in with the defence version. " The Trial Court had also
observed ' that the accused had reserved their defence up to
the |last stage and had not revealed it ,earlier either in
t he Conmi tting Magi strates Court or at t he time
of .;applying for bail.

It is true that what seens to be the principal notive set up
by the ,prosecution helps the defence nore than it assists
the prosecution case. This was that there was rivalry for
election to the office of the Pradhan of the Gam Sabha
bet ween Sriram deceased and Ganga Sahai ,

95
appel I ant, who was Pradhan of the village at the tinme of the
nur der . According to the prosecution version, Sriram who

had been a Pradhan of the village for about 8 to 10 years,
was threatened with dire consequences by Ganga Sahai if he
stood again for the office. Bhai Singh, P. W 1, had stated
that, out of fear, Sriramdid not stand for election so that
Ganga Sahai won an uncontested election and becane the
Pr adhan. If that was so, Ganga Sahai should have felt
obliged to Sriramfor not contesting the election. Ther e
was no suggestion that another el ection was near at the tine
of the occurrence or that Sriramwas conspiring to get Ganga
Sahai unseat ed.

O her notives were also set up. Ganga Sahai and other
accused persons were said to have denolished the nend of
Bhai Singh's field and taken his | and under cultivation so
that Bhai Singh had conpl ai ned about it to people of hi's own
village and other villages. It was alleged that the accused
persons formed one set and used to threaten the famly of
Bhai Singh and Sriram and Durga Prasad who were said to be
joint in cultivation and ness.” It was also alleged /'that
Sriram had gone with a friend of his, named Sahi Ram to
Police Station Bejoi to lodge a report relating to the
beating up of Sahi Ram by Sohan Singh and Raghunandan
appel l ants. Furthernore, Brahma, P. W 2, had deposed  that
her husband Hari Singh, who had sustai ned gun shot injuries
at the occurrence under consideration but had survived was
threatened by the accused persons that, if he gave evidence
against them he would be killed. Hari Singh had actually
been nurdered about 7 nmonths before Snt. Brahnma gave
evidence in Court on 11. 1 1.70. The prosecution, therefore,
suggested that the appellants formed a set-of bullies and
thought that they could do what they liked to the famly of
Sriram deceased, and its property. Enmity, as it has been
often observed, is a doubl e edged weapon. We, therefore,
refrain from saying nore than that there should be an
attenpt to determine, in such a case, the direction in which
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ennmties set up were nore likely to operate.

If the eye witnesses could be believed it was really not
necessary to support the prosecution case by gi vi ng
sati sfactory evidence of the notive to nurder. The real and
nore i mportant question to decide here was whether the four
all eged eye wtnesses produced, out of whom tw were
brothers of the deceased Sriram one a chance witness, and
the fourth, the injured wife of a close friend of the
deceased, who was also injured, were sufficiently reliable.
The alleged eye witnesses no doubt seemto have inpressed
the Trial Court which had the advantage of seeing them
depose. There are, however, atleast two features of this
case which could provide serious grounds for suspecting the
prosecution version. W now proceed to exanine these two
features.

It was repeatedly enphasised by the | earned counsel for the
appel | ant that the post-nortemexam nation report disclosed

that the small intestine as well as the large intestine of
t he deceased contained faecal matter and were distended with
gas whereas the stonach was found enpty. It was subnmitted
before us that it was quite unnatura
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as 60 years (found-erroneously mentioned as 80 in the
j udgrment of the Hi gh Court before us), would not eat until 1
p.m during the day, or, in any case, that he would not

defecate wuntil that' tine during the day when there was
nothing in evidence to show that he was suffering from
consti pati on. It was contended that the Triial Court had

uncritically and too easily accepted the explanation given
by the prosecution witnesses that the deceased al one had not
eaten up to 1 p.m as he had a stream of visitors that
norning. It is apparent fromthe testinony of Durga Prasad
that he and his brother-in-law Jailal, CW 1, who was not
produced by the prosecution (although exanined as a ' Court
witness), was also said to be staying) at the house, and to
have taken his food with Durga Prasad before 1 p. m

W find that although Dr. J. P. (Chaturvedi, P. W 8, who
per f or med the postnortem examination, and Dr. D P.
Manchanda, who had admitted Hari Singh. into the hospital on
13-12-1969 at 11-40 a.m were exanined at the Trial, no
guestion was put by either side to elicidate whether the

contents of the snmall intestine and the large intestine
could remain in that condition until 1 p.m during the day
assumng that Sriramwas quite healthy. The postnortem

exam nation took place at 2-40 p.m on 13-12-1969, and the
intestines were then found distended with gas. W . do not
know whet her this could be their condition at 1 p.m on 12-
12-1969 or its effect. It is precisely questions of this
kind which, even it the prosecution or the defence counse

omit to put them the Trial Court could and shoul d have, put
to doctors to clear ,up the position. |If the Trial @ Court
had failed to consider their inmportance, the H gh Court
could have and shoul d have taken further evidence on this
matter under Section 540 Crimnal Procedure Code. In_a
crimnal case, the fate of the proceedi ng cannot always  be
left entirely in the hands of the parties. The Court has
also a duty to see that essential questions are not, so far
as reasonably possible, left unanswered. W are surprised
to find, from the judgment of the H gh Court, that the
guestions nentioned above, arising out of the post-nortem
report, were not, for some reason, even nentioned there. W
find it wvery difficult to believe that, in a case wth a
death sentence a matter of such significance, which was
noti ced by the Trial Court, was not raised at all by Counse

for the appellants. in any event, it ought to have been
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dealt with by the Hgh Court after taking appropriate
addi ti onal expert nedical evidence under Section 540 read
with Section 428 Criminal Procedure Code if that was
consi dered necessary before deciding it.

Anot her question raised by the |earned Counsel for the

appel | ant rel ates to the testimny of Jail al , the
brother-in-law of Sriram He was said to be an eye wi tness.
But, he was neither nentioned in the F. I. R, although he

was said to be present at the Police Station when the F. 1.
R was lodged at 5 p.m, nor was he produced by the
prosecution. indeed, Raneshwar, P. W 5. had stated that he
had not seen Jailal at all there. Jailal was considered so
important a witness by the Trial Court that he was exam ned
as a Court witness. He denied having nade any statenent to
the Police although it is in evidence that he did nake a
statement to the Police. The Tria
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Court had not permtted the contents of that statenent,
whi ch indicated that Jailal was not an eye witness but cane
there at ‘a tine when the Corpse of Sriram was being renoved,
to be wused to contradict his version as a Court witness.
Smt. Brahma, P. W 2, as well as Durga Prasad, P. W 6, the
injured eye wtnesses, as well as Bhai Singh, P. W 1,
stated that Jailal was present at the time of the
occurrence.

Learned Counsel for the appellant submitted that Jailal’s
statenment before the Police suggested that he had cone in
the norning, long before 1 p.m, and had found that Sriram
had al ready been murdered. This, it is urged indicates that
Sriram nust have been rurdered either by Naurangabad people
or by unknown persons during the night. ~W do not find
material on record to support the suggestion that Jaila

must have reached the house in the norning at a tine when
Sriram s nurder had been already committed. The Trial Court
had di scussed the evidence of Jailal at sonme |ength and had
opined that his name was not nentioned in the F.1.R as be
was related to the accused persons also. That may ' be the
reason why Jailal was distrusted. |If, however, Raneshwar,
P.W5. a chance witness, who clained to be present, at the
time of the alleged occurrence and to have seen it, is to be
bel i eved, Jailal was not to be seen at all at that tinme _at
the house. |If Jailal was really not present, the evidence
of wtnesses who were prepared to state, for sonme _oblique
reason, that he was present, though not necessarily false
about the whole occurrence, has to be appraised |ess un-
critically. The High Court, without consi deri ng or
di scussing the significance of the presence or _absence of
Jailal at the house at the tine of the occurrence, had
nerely observed that Jailal, CW 1, also supported the
prosecution version

Learned counsel for the' appellant submitted “that the
testinony of Jailal could not have been accepted by the High
Court because Jailal had not been confronted wth his
previous statenent before the police. He wurged, relying
upon Enperor v. Lal Man (1), that, even if the statenent of
a witness, recorded by the Police during the investigation

cannot be wused for "any purpose" other than the ones
mentioned in Section 162 Criminal Procedure Code, yet this
prohobition applies only to the parties to the proceedings
and does not operate against the powers of the Court itself
when it considers the testimbny of a wtness to be
necessary. Al t hough, the Trial Court considered Jailal’s
evi dence inportant enough to exam ne himunder Section 540
Crimnal Procedure Code, yet it disabled itself fromtesting
its worth by putting an alleged contradiction to the w tness
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on a matter of sone inportance, in the case

It is urged by |earned counsel for the appellants that the
powers of the Court to question a witness are regulated by
the special provisions of Section 165 of the Evidence Act
exclusively, so that a previous statenent of the wtness,
who is called as a Court witness, can be used by the Court
to contradict himeven if it was nade to the police during
the investigation. This, it is submtted, is the effect of
the special powers of the Court under Section 165 Evidence
Act .

(1) A I.R 1943 Cal. 521
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It is true that the ban, inposed by section 162 Crimnal
Procedure Code, against the use of a statenent of a Wtness
recor ded by the Police during investigation, appears
sweeping and wi de. But, at the sane tine, we and that the
powers of the Court, under section 165 of the Evidence Act,
to put any question to a witness, are also couched in very
wi de terns authorising the Judge "in order to discover or to
obt ai n prioper proof of relevant facts" to "ask any question
he pleases, inany form at any tinme, of any w tness, or of
the parties, about any fact relevant or irrelevant”. The
first proviso to section 165 Evidence Act, enacting that,
despite the powers of the Court to put any question to a
wi t ness, the judgnment nmust be based upon facts declared by
the Act to be relevant, only serves to enphasize the wdth
of the power of the Court to Question a w tness. The second
provi so is this section preserves the privileges of
Wi t nesses to refuse to answer -~ certain questions and
prohi bits only questions which would be considered i nproper
under section 148 and 149 of the Evidence Act. St at ement s
of witnesses nmade to the police during the investigation do
not fall under any prohibited category nentioned in. Section
165 Evidence Act. If Section 162 Crinminal Procedure Code
was nmeant to be so wide inits sweep as the Trial Court
thought it to be, it would make a further inroad upon the
powers of the Judge to put Questions under Section 165

Evi dence Act. If that was the correct position, atleast
Section 162 Crimnal Procedure Code would have said so
explicitly. Section 165 of the Evidence Act was  al ready

there when section 162 Crim nal Procedure Code was enact ed:
It is certainly quite arguable that Section 162 Crimna
Procedure Code doer, ampunt to a prohibition against the use
even by the Court of statenents nent i oned there.
Nevert hel ess, the purpose of the prohibition of Section 162
Crimnal Procedure Code being to prevent unfair use by the
prosecution of statenments nmade by witnesses to the Police
during the course of investigation, while the  proviso is
intended for the benefit of the defence, it could also be
urged that, in order to secure the ends of Justice, /which
all procedural law is neant to subserve, the prohibition, by
taking into account its purpose and the mischief it was
designed to prevent as well as its context, must be confined
in its scope to the use by parties only to a proceedi ng - of
statenents mentioned there.

We are inclined to accept the argunent of the appellant that
the | anguage of Section 162 Crimnal Procedure Code, though
wide, is not explicit or specific enough to extend the
prohibit on to the use of the wi de and special powers of the
Court to question a witness, expressly and explicitly given
by Section 165 of the Indian Evidence Act in order to secure
the ends of justice. W think that a narrow and restrictive
construction put upon the prohibition in Sect on 162
Crimnal Procedure Code, so as to confine the anbit of it to
the use of statenents by witnesses by parties only to a
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proceeding before the Court, would reconcile or harnonize
the two provisions considered by us and al so serve the ends
of justice. Therefore, we hold that Section 162 Crinina
Procedure Code does not inpair the special powers of the
Court under Section 165 I ndian Evidence Act. Consequent |y,
we think that the Trial Court could and shoul d have itself
99

nade use of the statenment nmade by Jailal during the course
of the investigation. |If that had been done, it is possible
that it my have affected appraisal of evidence of other
prosecuti on witnesses.

We also find that the Trial Court as well as the Hi gh Court
had brushed aside the objection that the blood recovered
from the place of occurrence was not sent for chemca
examnation. W think that a failure of the police to send
the blood for chenical exanmination in a serious case of
mur der, such as the one before us, is to be deprecated. In
such cases, the place of occurrence is often disputed. In
the instant case, it was actually disputed. However, such
an om ssion need not jeopardise the success of t he
prosecution case where there is other reliable evidence to
fix the scene of occurrence.

The High Court had dealt with the contention that there was
some conflict between nedical evidence and the evidence
about the distances from which shootings are said to have
taken pl ace. It held that, if ~correctly interpreted,
nedi cal evidence corroborated the accounts of eye w tnesses.
But, the High Court had not simlarly discussed or dealt
with the infirmties in the statenents of prosecution
wi t nesses, which were placed before us, such as the denia
by Snt. Brahma, P. W 2 that she went to the police station
to lodge a report in respect of the nurder of Hari . Singh
It was wurged on behalf of the —appellants that this
del i berately nendacious denial by her was nade to ' concea
the fact that her report was untrue. Matters which may
shake the «credibility of awitness nust be taken into
account although they may not be enough to discard the whole
statenent of a w tness.

We have indicated a nunber of points on which, in a case of
a death sentence, one woul d have expected a closer and a
nmore critical scrutiny and a fuller discussion by the High
Court of the evidence in the case and of the materia
gquestions arising for decision before it together with its
deci si ons on these supported by nore than what could appear
as perfunctory reasoning. W have al so indicated the rather
i mportant question which was, surprisingly, not discussed at
all by the Hi gh Court, emerging from a reading of the
postrortem ,report considered in the context of the alleged
time of the nmurder. W think that the High Court “itself
could and shoul d have taken further expert nedical evidence,
under Sections 540 and 428 Crinminal Procedure Code, -on this
guestion. For the reasons already given, we also think that
Jailal, C. W 1, ought to have been confronted by the Court
itself wth his previous statement before the police -and
that statenment could be proved by the Investigating officer
After that, a better appraisal of other evidence in the case
than is possible now, on the present state of the record,
coul d take place.

We have anxiously considered the question Wether this is a
case in which we should consider the nerits of the whole
case oursel ves on the evidence on record or send it back for
further consideration and decision in accordance wth the
law, as | aid down above, either by the Hi gh Court or by the
Trial Court. We do not think that in a serious case of
murder such as the one before us, persons who were, if the
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prosecution case is true, acting as wutterly irresponsible
and cal lous bullies, should be judged on the evidence as it
st ands
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wi thout the additional evidence mentioned above by us. We
must enphasise that, whatever may be the nature of the
offence or the actions of the accused, as revealed by
evi dence, the accused, are entitled to a fair trial which a
wel | considered judgnent, dealing satisfactorily wth the
material points in the case, evidences. For the reasons
gi ven above. we think that several material points. have
escaped consi deration by the Hi gh Court.

Consequently, we allow this appeal to the extent that we set
aside the judgnent and orders of the H gh Court and sent
back the <case to it for reconsideration and decision in
accordance wth lawas explained by us. No opinion which
may have been expressed unwittingly by us on questions of
fact would bind the Court or affect an unfettered
consi deration of the nerits of the respective cases of the
two sides by the High Court in accordance with the law as
| ai d down by us.

appeal partly all owed.

P. .
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