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ACT:
Bonbay Relief Undertakings (Special Provisions) Act 1958--S.
4 (1) (a) (iv)--Wether personal liability of directors

falls within the scope of section.

HEADNOTE

The appellants, five of whomwere directors and one an
of ficer of a conpany, were prosecuted under the Enployees
Provi dent Funds Act, 1952 on the ground that they had fail ed
to pay the contribution to the Provident Fund and' thereby
comm tted an of fence puni shabl e under paragraph 76(a) of the
Enpl oyees Pr ovi dent Fund  Schene, 1952. Later, an
investigation was nmade into the affairs of the conpany under
s. 15. of the Industries (Developnment and Regul ation) Act,
1951 and an order was issued authorising the Gujarat /State
Textile Corporation to take over the managenent of the
conpany. By a notification the State Government _declared
the conpany to be a "relief undertaking" under s. 4 (1) (a)
(iv) of the Bonbay Relief Undertakings (Special Provisions)
Act, 1958 and directed that "all rights, privileges,
obligations and liabilities accrued or incurred before the
undert aki ng was declared a relief undertaking and any renedy
for the enforcenent thereto shall be suspended and all the
proceedings relevant thereto pending before any court,
tribunal, officer or authority shall be stayed" with effect
froma certain date. An application filed by the appellants
for stay of the prosecution in view of the notification
i ssued by the Governnent was rejected by the | ower court on
the view that .the operation of s. 4 of the 1958 Act was
restricted to the statutes mentioned in the Schedul e to that
Act and that clause (iv) of s. 4 (1) (a) did not contenplate
stay of crimnal proceedings. On appeal the H gh Court
sunmarily rejected the revision application. The appellants
cane in appeal to this Court by special |eave.

On the question whether the prosecution pending agai nst the
appel | ants under paragraph 76 (a) of the Enpl oyees Provident
Funds Scheme 1952 is liable to be stayed by virtue of the
notification issued by the State Governnent.

Di sm ssing the appeal

HELD : The personal liability of the directors and officers
does not fall within the scope of s. 4 (1) (a) (iv) of the
Act. The responsibility to pay the contribution to the Fund
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was of the appellants and if they had defaulted in paying
the anobunt they were |liable to be prosecuted under paragraph
76 (a) of the Schenme. The phrase "all proceedings relative
thereto" patently neans all proceedings relating to "any
right, privilege, obligation or liability accrued or
incurred before the wundertaking was declared a relief
undertaki ng”. Sub-clause (iv) concerns itself with the pre-
existing obligations and liabilities of the undertaking and
not of its directors. nanagers or other officers. Nei t her
the | anguage of the statute nor its object would justify the
extension of the inmunity so as to cover the individua
obligations and Iliabilities of the directors and other
officers of the undertaking. |If they had incurred such
obligation or liabilities as distinct fromthe obligations
or liabilities of the undertaking they were liable to be
proceeded agai nst for their personal acts of conmi ssion and
conmi ssi on. The renedy in that behalf cannot be suspended
nor can a proceedi ng already commenced against themin their
i ndi vi dual' capacity be stayed.[52E; 53E]

The occasion for declaring an industry as a "relief
undertaking" would arise out of causes connected with the
defaults on the part of its directors and other officers.
To declare a noratoriumon |egal actions against persons
whose activities have necessitated the issuance of a
notification in the interest of unenploynent relief is to
gi ve such persons the benefit of their own wong. Section 4
(1) (a) (iv) advisedly Ilinmts the power  of the State
CGovernment to direct suspension of all renedi es and stay of
proceedi ngs involving the obligations and liabilities in
relation to a relief undertaking and which~ were incurred
before the undertaki ng was declared a relief ~undertaking.
[ 53F]

51

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Cri m nal Appeal, No. 57 of
1973.

Appeal by special l|eave fromthe judgnment and order dated
the 9th February 1973 of the Gujarat High Court at Ahnedabad
in Crimnal Revision Application No. 86 of 1973.

Y. S. Chitaley and S. K Dhol akia, for the appellants.

G Das, S. N. Anand and M N. Shroff, for the respondent.
The Judgnent of the Court was delivered by

CHANDRACHUD, J.-Appellants 1, 2, 4, 5 and 6 are the
directors of Rajnagar Spinning and Weavi ng Manuf acturing Co.
Ltd., Ahnedabad, and appellant No. 3 is an officer of the
sai d company. On March 19, 1969 a conplaint was 1 odged
agai nst them by respondent 1, an |nspector appointed /under
the Enployees’ Provident Funds Act, 1952 that “they bad
failed to pay a sum of Rs. 1,39,419 .50 being the
contribution to the Provident Fund for the months of  June,
July and August. 1968 and that thereby they had contravened
the provisions of Paragraph 38(1) of the Enpl oyees’
Provident Funds Schenme. 1952, an act punishable under
Par agraph 76(a) of the Schene.

An investigation was made into the affairs of the conpany
under section 15 of the Industries (Devel oprent and
Regul ation) Act, 1951 and on being satisfied that the
conpany was nmanaged in a manner highly detrimental to public
interest, the Government of India issued an order dated
January 7, 1972 authorising the GQujarat State Textile
Corporation to take over the nmanagenent of the conpany. On
May 69 1972 the CGujarat Government issued a notification
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declaring the conpany to be a "relief undertaking" wunder
section 4(1)(a)(iv) of the Bonbay Relief Undert aki ngs
(Special Provisions) Act, 1958 ('the Act’'), and directing
that "all rights, privileges, obligations and Iliabilities
accrued or incurred before the undertaking was declared a
relief wundertaking and any renmedy for the enforcenent
thereof shall be suspended and all the proceedings relative
thereto pending before any Court, tribunal, officer or
aut hority shall be stayed with effect from 6th May
1972, .......

The appellants filed one application after another asking
the court which was seized of the matter to stay the
prosecution in view of the notification issued by the

CGovernment of Cujarat. Two of such applications were
rejected by the learned City Magistrate, Il Court, Ahneda-
bad. Appel | ants acqui esced in one of the orders, carried

the other in revision to the High Court but wthdrew that
proceeding. on Cctober 27, 1972 they made yet another
application for the same relief which also was rejected by
the learned Magistrate. He took the view, as in the two
earlier applications, that the operation of section 4 of the
Act is restricted to the statutes mentioned in the Schedule
to that Act and that clause (iv) of section 4(1) did not
contenmpl ate stay of ‘crimnal proceedings. The H gh Court of
Gujarat rejected sumarily the revision application filed by

t he appel l ants against the judgnent of t he | ear ned
Magi strate. This appeal by special leave is directed
agai nst the judgment of the H gh Court.

52

We are concerned in this appeal with the narrow question
whet her the prosecution pending agai nst the appellants under
Paragraph 76(a) of the Enpl oyees’ Provident ~Funds ' Schene,
1952 is liable to be stayed by virtue of the notification
i ssued by the Governnent of Gujarat on May 6, 1972, That
notification was issued in exercise of the power conferred
by section 4(1)(a)(iv) of the Act, which reads thus :
"4, (1) Notwithstanding any |aw, usage,
custom contract, instrument, decree, order
awar d, submi ssion, settlenent, standing order
or other provision whatsoever, the State

CGover nirent may, by notification in the
official Gazette, direct that-
(a) in relation to any relief wundertaking

and in respect of the period for which the
relief undertaking continues as ~such under
sub-section (2) of section 3-

(iv) any right, privilege, obligation or
liability accrued or incurred  before the
undert aki ng was declared a relief undertaking
and any renedy for the enforcenent thereof

shal | be suspended and al | proceedi ngs
relative thereto pending before any ' court,
tribunal, officer or authority shall be
st ayed; "

al | proceedings relative thereto" patently neans al

proceedings relating to "any right, privilege, obligation or
liability accrued or incurred before the undertaking was
declared a relief undertaking". The obligation or liability
whi ch sub-clause (iv) speaks of 1is an obligation or
l[iability incurred by the undertaking before it was decl ared
a relief undertaking. In other words sub-clause (iv)
concerns itself wth the pre-existing obligations and
liabilities of the undertaking and not of its directors
managers or other officers,

The obligation or liability of these persons is not
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conprehended within the words of’ sub-clause (iv). Cl ause
(a) of section 4(1) shows that the power of the State
CGover nirent is itself restricted to giving directions
referred to in sub-clause (iv), "in relation to any relief
undertaking". Obligations and liabilities of the directors
or other officers of the undertaking are not in a true sense
obligations and liabilities in relation to the relief
undert aki ng. In plain and sinple | anguage they ark, the
obligations and liabilities of such persons themnselves.

Their obligations and liabilities have to be viewed from a
di fferent angle than the, obligations and liabilities of the
conpany itself which only acts inpersonally.

The object of section 4(1)(a)(iv) is to declare, so to say,
a noratoriumon actions against the undertaking during the
currency of the. notification declaring it to be a relief
undert aki ng. By sub-clause  (iv), any renmedy for t he
enforcenent of an obligation or-liability against the relief
undertaking is suspended and proceedi ngs which are already
commenced’ are to be stayed during the operation of the
notification. Under section 4(b), on the notification
ceasing to have force, such obligations and Iliabilities
revive and becone enforceabl e and the proceedi ngs which are
stayed can be continued. These provisions are

53

ai med at resurrecting and rehabilitating i ndustria

undert aki ngs brought by inefficiency or m smanagenent to the
brink of dissolution, posing thereby the grave threat of
unenpl oynent of industrial workers: "Rel i ef . undertaking

means under section. 2(2) an -industrial wundertaking in
respect of which a declaration under section'3 is.in force.
By section 3, power is conferred on the State Governnent to
declare an industrial undertaking as arelief undertaking,
"as a nmeasure of preventing unenpl oynment or of unenpl oynent
relief". ’'Relief undertakings, solong as they continue as
such, are given inmunity fromlegal actions so as to render
their working snooth and effective. Such undertakings can
be run nore effectively as a nmeasure of unenpl oynment relief,
if the conduct of their affairs.is unhanpered 'by /|ega

proceedi ngs or the threat of such proceedings. That i's the
genesis and justification of section 4(1)(a)(iv) of the Act.
Thus neither the |anguage of the statute nor its object
would justify the extension of the inmunity so as to cover
the individual obligations and liabilities of the director
and other officers of the undertaking. If they have
incurred such obligations or liabilities, as distinct~ from
the obligations or liabilities of the undertaking, they are
liable to be proceeded against for their personal acts of
comm ssion and om ssion. The renedy in that behalf cannot
be suspended nor can a proceedi ng already comenced agai nst

them in their individual capacity be stayed. | ndeed, it
woul d be strange if any such thing was within the contenpl a-
tion of |aw Normal |y, the occasion for declaring an

industry as a relief undertaking would arise out of ' causes
connected wth defaults on the part of its directors -and
other officers. To declare a noratoriumon |egal actions
agai nst persons whose activities have necessitated the
i ssuance of a notification in the interest of unenpl oynent
relief is to give to such persons the benefit of their own
W ong. Section 4(i)(a)(iv) therefore advisedly limts the
power of the State CGovernnent to direct suspension of
renedi es and stay of proceedings involving the obligations
and liabilities inrelation to a relief wundertaking and
which were incurred before the undertaking was declared a
relief undertaking.

Par agraph 38(1) of the Enployees’ Provident Funds Schene,
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1952 inposes an obligation on 'The enployer’ to pay the
Provident Fund contribution to the Fund within 15 days of
the close of every nmonth. The Schene does not define
" Enpl oyer’ but Paragraph 2(n) says that wor ds and

expressions which are not defined by the Schene shall have
the nmeaning assigned to themin the Enployees’ Provident
Funds Act. Section 2(e)(ii) of that Act defines an
"Enployer’, to the extent material, as the person who, or
the authority which, has the ultimte contro

54

over the affairs of an establishment and where the said
affairs are entrusted to a manager, nmanaging director O
managi ng agent, such manager, managi ng director or nanagi ng
agent. Thus the responsibility to pay the contributions to
the Fund was of the appellants and if they have defaulted in
payi ng the anount, they are liable to be prosecuted under
Par agraph 76(a) of ‘the Scheme whi ch says that if any person
fails to pay any contribution which heis liable to pay
under 'the Schene, he shall be punishable with six nonths’
i mprisonment or with fine which my extend to one thousand
rupees or_ with both. Such a personal liability does not
fall within the scope of section 4(1)(a)(iv) of the Act.

We therefore dismiss the appeal and direct that t he
prosecution shall proceed expeditiously.

P.B.R Appeal dism ssed
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