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ACT:
Sea Cust ons- | nport wi t hout I i cence- Confiscation of

goods--Validity of Order-Discretion of Custons-authorities-
Validity of Enactnent--Sea Custons Act, 1878 (VIII of 1878),
ss. 167(8), 183 Inports and Exports (Control) Act, 1947
(Xvill o 1947), S. 3(1) (2)-Constitution of India, Art. 14.

HEADNOTE

Section 167, item 8, of the Sea Custonms Act, 1878, provides
that if any goods the inportation of which is for the time
being prohibited or restricted by or under Ch. [V of the
Act, which Chapter includes s. 19, be inported into /India
contrary to such prohibition or restriction, ~such’ goods
shall be liable to confiscation and any person concerned in
such inportation shall be liable to a penalty not — exceeding
three times the value of the goods or not —exceeding  one
t housand rupees. By s. 183 of this Act it is provided:"
Whenever confiscation is authorised by this Act, the officer
adjudging it shall give the owner of the goods an option to
pay in lieu of confiscation such fine as the officer thinks

fit. " The Inports and Exports (Control) Act, 1947, by s.
3(1) enpowers the Central Government by an order to  make
provi si on for prohibiting, restricting, or ot herw se

controlling, the inport, export, <carriage coast-w se or
shipnent as ships’ stores of goods of any speci fied
description. Sub-section (2) of that section provides that
all goods to which any order under sub-s. (1) applies, shal
be deemed to be goods of which the inport or export has been
prohi bited or restricted under s. 19 of the Sea Custons Act,
1878, and all the provisions of that Act shall have effect
accordi ngly,
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except that s. 183 thereof shall have effect as if for the
word ’shall’ the word 'may’ are substituted.

The petitioner inported certain goods the inport of which
had been prohibited by the Central Governnent under S. 3(1)
O the Inports and Exports (Control) Act. By an order of
the Coll ector of Customs, made under s. 167, item8, of the
Sea Custons Act, these goods were confiscated and a penalty
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of Rs. 1,000, was inmposed on the petitioner. The petitioner
chal | enged the validity of this order
Hel d-: (1) Section 3(2) of the Inports and Exports (Control)

Act, 1947, does not offend Art. 14 of the Constitution. It
does not by its own force give any discretion to the
Customs-authorities at all, and its only effect is to apply

the Sea Custons Act, 1878,. to certain cases.

(2) Section 183 O the Sea Custons Act, 1878, does not
aut hori se confiscation of goods. It assunes that a power to
confiscate under other provisions of the Act exists. It is
not a statutory provision in two parts with regard to which
it may be said that one part offends Art. 14 while the other
part does not. The section contains only one statutory
provi si on.

(3) Section 167, item8, of the Sea Custons :’'Act, 1878,
does not offend Art. 14 of the Constitution

JUDGVENT:

ORI G NAL JURI SDI CTI ON:  Petiti on No. 438 of 1955.

Petition wunder Article 32 of the Constitution of India for
enf orcenent of Fundanental Rights.

H. J. Unrigar and 'N. H. Hingorani, for the petitioner
Porus A. Mehta, B/ Ganapati lyer and R 'H. Dhebar, for the
respondents.

1957. WMay 16. The Judgnment of the Court was delivered by
SARKAR J.-By a notification dated ~March 16, 1953, the
Governnment of India gave general permission to all persons
to inmport into India fromcertain countries any goods of any
of the descriptions specifiedin the schedule annexed to the
notification. Among the goods specified in the Schedul e
were the foll ow ng:

Iron and steel chains of all sorts assessable under item 63
(28) of the Indian Customs Tariff, —excluding chains for
aut onobi |l es and cycl es whether cut to length or in rolls.
1153

The petitioner is an inporter of goods. He states that
relying on the notification nentioned above he placed an
order with a conpany in Japan sonmetine-in August, 1953, for
the supply of certain goods called in the trade, Zi p Chains.
The goods arrived in the port of Calcutta in due course  and
the petitioner’s bank paid the price of the goods anpunting
to Rs. 11,051-4-0. Before the goods could be cleared from
t he port of Calcutta, the petitioner recei ved a
comuni cation fromthe Assistant Collector of Custonms for
Appr ai senent, Calcutta, dated Novenber 19, 1953, in which it
was stated that it had been found that the petitioner. did
not possess valid inport licence for the goods and requiring
him to show cause why the goods should not be confiscated

and action taken against the petitioner under s. 167, item
8, of the Sea Customs Act. The comunication also enquired
if the petitioner wanted to be heard in person. The

petitioner submtted in answer a witten explanation stating
that the Zip Chains inported by hi mwere chains of the kind
free inport of which had been pernmitted by the notification
of March 16, 1953, and therefore no licence to inport them
was hnecessary. He was thereafter again asked by the
Customs-aut horiti es whet her he wanted a personal hearing to
which he replied that he did not. Thereafter on Decenber
25, 1953, the Collector of Custons nade an or der
confiscating the goods and inposing a penalty of Rs. 1,000
on the petitioner. This order bore an endorsenent that it
had been despatched to the petitioner on February 1, 1954.
It reached himon February 3, 1954. The order stated that
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an appeal would lie against it to the Central Board of
Revenue, New Del hi, within three nmonths fromthe date of its
despatch as noted on it. The petitioner preferred an appea
and posted the nenorandum of appeal on May 4, 1954. The
menor andum reached the Central Board of Revenue on My 6,
1954, and was dismissed on the ground that it had been
preferred after the expiry of the tine limted for the
pur pose. The petitioner then made an application to the
Government of India for revision of the order of the Centra
Board of Revenue but this application was

148

1154

rej ected. The petitioner thereafter applied to the High
Court of Punjab under Art. 226 of the Constitution for an
appropriate wit to quash the order confiscating his goods
and inposing the fine on himbut this application too was
di smi ssed.

The petitioner has now applied to this Court under Art. 32
of the Constitution challenging the validity of the order
nade against him Learned counsel for the petitioner did
not challenge the decision of the Custons-authorities that
the goods were not covered by the notification of March 16,
1953. He conceded ‘that ~he could not do so in this
application. Nor did he challenge the <Custons-authorities’

power to confiscate the goods. Learned  counsel however
chal | enged the order of confiscation because it did not give
the petitioner an option to pay a fine in lieu of
confiscation. Thi's .contenti on was based on s. 183 of the

Sea Custons Act which provides as follows:

VWhenever confiscation is authorised by this Act, the officer
adjudging it shall give the owner of the goods an option to
pay in lieu of confiscation such fine as the officer. thinks
fit.

Thi s section undoubtedly requires an option to pay a fine in
lieu of confiscation, to be given and this was not done. A
difficulty however is caused in the way of this argument by
s. 3 of the Inports and Exports (Control) Act, 1947. The
rel evant portion of s. 3 is set out bel ow

3. (1) The Central Governnent nay, by order published in
the official Gazette, nmke provision for prohi bi ting,
restricting or otherwise controlling, in all cases or _.in
speci fied cl asses of cases, and subject to such exceptions,
if any, as may be nade by or under the order, -

(a) the inmport, export, carriage coastw se or shipnment  as
shi ps’ stores of goods of any specified description ;
(b))

(2) Al goods to which any order under subsection (1)
applies shall be deemed to be goods of which the inport or
export has been prohibited or restricted under section 19 of
the Sea Custons Act, 1878 (VI
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of 1878), and all the provisions of that Act &hall have
ef fect accordingly, except that section 183 thereof  ‘shal
have effect as if for the word "shall" therein the word
"may" were substituted

It is admitted that the Inports and Exports (Control) Act
applies to the goods with which we are concerned and in this
case the action that was taken was by virtue of this Act.
That being so, s. 183 of the Sea Custons Act becane
appl i cabl e because of the Inports and Exports (Control) Act
and it could hence be applied only as nodified by the latter
Act . So applied the section did not make it obligatory on
the Custonsauthorities when ordering confiscation, "to give
an option to the owner to pay a fine in lieu of confiscation
but gave them a discretion whether to do so or not. The
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order of confiscation was not therefore bad even though it
had not given the petitioner an option to pay a fine in lieu
of confiscation. Learned Counsel for the petitioner then
contended that the portion of s. 3(2) of the Act of 1947

which read "except that section 183 thereof shall have
effect as if for the word " shall " therein the word " may "
were, substituted ", left an uncontrolled discretion in the

Custons-authorities to give or not to give an option to pay
a fine in lieu of conpensation and consequently offended
Art. 14 of the Constitution. He therefore said that this
portion of the section should be struck out of it. He said
that after the offending portion was deleted froms. 3(2) of
the Act of 1947 it would require s. 183 of the Sea Custons
Act to be applied without any nodification at all and
therefore it would be obligatory on the Custons-authorities
when nmaking an order of confiscation to give an option to
the petitioner topay afine in lieu of conpensation even
where the Act of 1947 applied. Learned counsel said that as
this had not been done, the order of confiscation made in
this case was bad.

This argunent-is based on'the contention that a portion of
s. 3(2) of the Act of 1947 offends Art. 14 and has therefore
to be deleted. This contention is wong. By its owm force
no part of s. 3(2) purports to give any discretion to the
Custons-authorities at-all. There
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is nothing in it therefore to offend Art. 14. The only
effect of s. 3(2) is'to apply the Sea Custons Act to certain
cases. It is inmpossible to say that a statute which only
makes another statute applicable to certain cases, offends
Art. 14. Such a statute has obviously nothingto do wth
Art. 14. It is true that s. 3(2) of the Act of 1947 nakes
S. 183 of the Sea Customs Act- applicable with a
nmodi fi cati on. It was said that s.” 183 so nodified | offends
Art. 14. Assume that s. 183 as nodified infringes Art. 14.
What then? Cdearly on this assunption s. 183 as nodified
becomes wultra vires and illegal and it goes out of the
statute book. But that does not affect the question before
us at all. It does not make the —order of confiscation
wi thout an option to pay a fine in lieu thereof bad. The
confiscation is not made under s. 183. It is nade under
anot her section of the Sea Customs Act, nanely, s. 167, item
8, which so far as is relevant is in these terns:

167. The offences mentioned in the first colum of the
following schedule shall be punishable ~to the _extent
mentioned in the third colum of the sane with reference to
such of fences respectively:

Sections of the Act to Penal ties
O fences Wch offence has
reference

8, |If any goods, thei 8 & 19 Such goods. shal
i mportation or expor- be liable to con-
tatipn of which is for fication; and any
the time being prohi- such of fence shal
bited or restricted by be liable to a pe-
or under Chapter |V of nalty not exceed-
this Act, be inported ing theree tines
into or exported from the val ue of the
I ndi acontrary to such goods, or not exc-
prohi bition or restric- eedi ng one thousa-
tion. nd rupees.

Chapter |1V of the Sea Customs Act contains s. 19. It has to
be renmenbered that s. 3(2) of the Act of 1947 states that
all goods to which any order under sub.s. (1) applies shal

be deenmed to be goods of which the inport has been
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prohi bited wunder s. 19 of the Sea Custons Act. Admi ttedly
sub-s. (1) of s. 3 of the Act of 1947 applies to the goods
with which this case is concerned. Under s. 3(2) of the Act
of 1947 the inport
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of these goods is to be deenmed to have been prohibited under
s. 19 of the Sea Custons Act. It follows that action under
s. 167, item 8, of the Sea Custonms Act can be taken in
respect of these goods and they can be confiscated and the
person concerned in the illegal inport made liable to a

penal ty. Resort to s. 183 of the Sea Custons Act is not
necessary to justify the order of confiscation nade in this
case at all. |Indeed s. 183 does not authorise confiscation
It assunmes a confiscation authorised by other provisions of
the Sea Custonms Act and provides that on a confiscation
bei ng adj udged, an option to pay a fine in lieu of it shal
be given. It cannot therefore be said, even on the assump-
tion that |earned counsel was right in his contention that
s. 183 as nodified offends Art. 14 that the order of
confiscation is  bad. As to whether the contention of
| earned counsel is right or not we decide nothing as it is
not necessary to do so.

It was then contended that the effect of Art. 14 of the
Constitution on s. 183 of the Sea Customs Act, as nodified
by the Act of 1947, was not to make the entire s. 183
illegal but to invalidate the anendnent in it as it was this
amendnent al one which of fended Art. 14, so that s. 183 as it
stands in the Sea Custonms Act had to be applied to this case
and therefore again it was obligatory on the Custons-
authorities to give an option to the petitioner .to pay a
fine in lieu of confiscation.” To accept this ~argunent we
would have to say that s. 3(2) of the Act of 1947 itself
offends Art. 14, and it cannot nodify s. 183 of 'the Sea
Customs Act as it purports to do.~ W are wunable to say
this. In order to say that a statutory provision offends
Art. 14, we have to exam ne that provision. W have here
two statutory provisions. One is(s. 3(2) of the Act of 1947
and that does not offend Art. 14. The reasons for this view
we have stated earlier. The other . is s. 183 of the Sea
Custonms Act as nodified by the Act of 1947. As so nodified
we have for the present purpose assunmed that it offends Art.
14. If it does it goes out as a whole. It is not really a
statutory provision in two parts with regard to which it
m ght have been possible to say that one part offends Art.
14
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while the other part does not. Section 183 with or w thout
the nodification really contains one statutory provision and
therefore it must go out of the statute book as a whole or
not at all. This contention on behalf of the petitioner
must therefore fail

Learned counsel said that s. 183 was bad also for the reason
that it left it to the wuncontrolled discretion of the
Customs-authorities to decide the quantumof the' fine to be
i mposed in lieu of confiscation. On the facts of this case,
it is an academic argunment. Even if it was right the entire
s. 183 would have to be ignored but that woul d not have the
effect of nmking the order of confiscation passed in, this
case invalid. Al that the petitioner is concerned with is
to show that the order of confiscation was bad. The present
argunent does not touch that point and therefore it is not
necessary to consider it at all. Another simlar argunent
was that s. 167, item8, of the Sea Custons Act itself
offended Art. 14 in that it left to the wuncontrolled
di scretion of the Custons-authorities to decide the anount
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of the penalty to be inposed. The section nakes it «clear
that the maxi mum penalty that m ght be inposed under it is
Rs. 1,000. The discretion that the section gives nust be
exercised within the limt so fixed. This is not an
uncontrolled or unreasonable discretion. Furthernmore, the
di scretion is vested in high Custonms officers and there are
appeals from their order. The inposition of the fine is
really a quasijudicial act and the test of the quantum of it
isin the gravity of the offence. The object of the Act is
to prevent unauthorised inportation of goods and t he
di scretion has to be exercised with that object in view

Lear ned counsel then contended that the or der of
confiscation had been nade mala fide. It was said that it
had been passed ex-parte. This is not <correct for the
petitioner had been asked before the order was nmade whether
he wanted a personal hearing and he had stated in reply that
he did not and had anpl e confidence in the authorities. It
is not therefore open to the petitioner to contend that he
had no opportunity of being heard before the order against
hi m was
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passed. He had been given-an opportunity and had not
availed hinmself of it. It was also stated that in deciding
not to give the petitioner an option to pay a finein Ilieu

of confiscation the Custons-authority had gone into certain
ot her transactions S without giving any notice to t he

petitioner that this would be done. It was said that the
petitioner was not given an opportunity of being heard in
respect of these ‘transactions. The notice  which t he

Customs-authorities gave to the petitioner to show cause why
the goods should not be confiscated also informed him
necessarily that an order for confiscation mght be nmade
without an option to pay a fine in lieu of confiscation
being given and therefore it was his fault if he did not
appear at the hearing and showed cause why the order of
confiscation should not be absolute but should give him an
option to pay a fine. It was also said that he had been
deprived of the option because of the differences that
exi sted between himand the Public Relations Oficer of the
Custons Departnent in Calcutta. This point-—of view was
sought to be supported by citing the cases of two other
persons who had inmported simlar goods at or about the -same
time, and who had been given the option. The facts of these
ot her cases were however substantially different. There was
nothing to showin these that goods had been inported in
del i berate violation of the order of the Governnent while in
the case of the petitioner there are materials on which such
a viewcould be forned. It appears that the petitioner as
the WManager of a firmcalled Federal Cearing Agency had
received a comunication fromthe Custons-authorities on
July 30, 1953, that Zip Chains were not covered by the
notification of March 16, 1953, and within a fortnight of
that conmmuni cation he had placed the orders for identica

goods which he now clains to be within the notification. It
was not unreasonable for the Custons authorities to think
that the petitioner had deliberately inported the goods in
breach of the order of the Government and without specific
licence for that purpose, and on that ground to think it
proper not to give himthe option. This would be so even if
it was

1160

assuned that in the dispute with the Public Relations
Oficer the petitioner was in the right.

It was then stated that the petitioner had not been given
personal hearing of the appeal that he preferred to the
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Central Board of Revenue and the application in revision to
the Governnent. But there is no rule of natural justice
that at every stage a person is entitled to a persona
heari ng. Furthernore, the appeal was out of tine. The
menor andum of appeal to the Central Board of Revenue was
posted on My 4, 1954. The tine to file the appeal

however, expired on May 1, 1954, so that even if the date of
the posting is taken as the date of the appeal the
petitioner was out of time. The petitioner states that he
received the order of confiscation on February 3, 1954.
Even so, on May 4, 1954, he would not be within tinme. The
menor andum of appeal however was received by the Centra
Board of Revenue on May 6, 1954. That nust be taken to be
the date when the appeal was filed, and that being so the
appeal nust be taken to - have been filed clearly out of tine.
The petitioner stated that the Cust ons authorities
wongfully and naliciously procured his arrest on My 1,

1954, and he obtained his release on May 2, 1954. It was
suggested that this arrest was procured in order to prevent
him from filing his appeal in tine. This contention is

entirely —idle: Admittedly, the petitioner had tinme from
February 3, 1954, till May 1, 1954, to file his appeal but
he did not take advantage of this |ong period. He waited
till the end for filing the appeal. There is nothing to
show that the arrest was wongful or that at the date of the
arrest the Custons-authorities had any know edge that the
petitioner had not filed his appeal.  The contentions that
the order conpl ai ned of was mal afi de or that the appeal had
not been filed out of tine are entirely untenable.
The result is that this application fails and it is
di sm ssed with costs.

Petition di sm ssed.
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