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ACT:

Andhra Pradesh ' Tel engana Area’ Shops and Establishments Act
1951, Sections 2(14)--Determ nation of relationship of
enpl oyer and enpl oyee--Ri ght to control manner of work not
an exclusive test--Factors - relevant for det erm nation
i ndi cat ed--Court must bal ance the various factors.

HEADNOTE:

The second respondent representing the tailors working wth
the, appellants filed certain clains under s. 37-A of the
Andhra Pradesh (Tel engana Area), Shops and Establishnents
Act r/ws. 15 of the Paynent of Wages Act, 1936, contending
that they were the enpl oyees of the appellants and that the
Andhra Act was applicable. The facts as established on
evi dence were as foll ows :

The petitioners generall attended the shops every, if there
was work. The rate depended upon the skill of the worker and
the nature of the wrk. Wen the cloth is given for
stitching to a worker, after it has been cut, the worker was

told how he could stitch it. |If he not stitchit according
to the instructions, the enployer rejected the work and
woul d generally ask the worker to re-stitch the sane. When

the work is not according to the instructions, generally, no
further work would be given to him |[If a worker did not
want to cone for work to the shop on a particular day, he
did not make any application for |eave nor was there —any
obligation on his part to informthe enployer that he would

not attend the work on that day. |If there was no work, the
enpl oyee was free to | eave the shop before the shop closed.
Almost  all  the workers worked in the shop. Sone workers

were allowed to take the cloth for stitching at their homnes
on certain days, with the perm ssion of the proprietor. The
sewing machine installed in the shop belonged to the
proprietor of the shop and the prenises of the shop in which
the work was carried on also belonged to him The materia
part of Section 2 (14) reads as follows : -

"Person enployed nmeans (i) in the case of a
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shop a person wholly or principally enployed
therein in connection with the business of the
shop., ,
The Chief |Inspector or Shops and Establishments and the Hi gh
Court of Andhra Pradesh held that the tailors we're the
enpl oyees of the appellants and that the Andhra Pradesh
Shops and Establishment Act applied to them
Rej ecti ng the appeal
HELD : (1) During the |ast two decades the enmphasis in the
field is shifted fromand no | onger rests exclusively or so

strongly upon the question of control. In deciding upon the
guestion of relationship of the enployer and an enployee,
"control" is obviously an inportant factor and in nany
cases, it may still be a decisive factor. But it is wong
to say that in every case it is decisive. It is now no nore
than a factor although an inportant one. A search for a
formula in the nature of a single test will not serve the
useful ~purpose, and all factors that have been referred to
in the cases on topic, should be considered to tell a

contract ' of service. Cearly, not all these factors would
be relevant in all these cases or have the same weight in
all cases. It is equally clear that no magic fornula can be
Pr opounded which factors should, in any case, be treated as
determ ning ones. The plain fact is that in a |large nunber
of cases, the Court can only perform a balancing operation
weighing up the factors which point in one direction and
bal ancing them against those pointing in the opposite
direction. [756H 757c]

(2) The "Control’ idea was nore-suited to the ‘agricultura

society prior to Industrial Revolution. It reflects a state
of -society in which the ownership of the neans of production
coincided with the profession of technical ~knowedge and
skill in which that know edge and skill was |argely acquired
by bei ng handed down from one generationto the next by ora

tradition and not by being systenma-

748

tically i mpart ed in institutions of | ear ni ng from
universities down to the technical schools. The ~“exclusive
test of control would not in nodemtines be consistent with
the changi ng nodes and met hod of production and division of
| abour .

[ 756F]

Casaidy v. Mnistry of Health, [1951 1 AIl E.R 574, 579,

Montreal v. Montreal Loconotive Wirks Ltd. et-at, [1947] 1
D.L.R 161 at p. 169, Bank Voor Handel en Hebeepkaart N. V.

v. Elatford Danning L.J., [1952] 2 AIl E.R 956 at 971, U

S. v. Silk, 331 U S 704, Market Investigations Ltd. wv.

M nister of Social Security [1968] 3 All.E. R (732, Prof.

Kahn-Freund in [1951] 14 Modem Law Rev. at p. 505, ~Atiyah
P.S., "Vicarious Liability in the, Law of Torts" pp. /37-38
Argent v. Mnister of Social Security and Another, “[19681 1
WL.R 1749 at 1759, referred to.

2. Hel d further

(i) WwWhen the services are performed generally in the
enpl oyer’s premi ses, this is sone i ndi cation t hat t he
contract is a contract of service.

(ii) If the enployer provides the nachine and equi pment on
which the worker works, this is sonme indication that the
contract is a contract of service whereas if the other party
provi des the equi pnent, this is sone evidence that he is an
i ndependent contractor. However, where it is customary for
servants to provide their own equipnent, no sensi bl e
i nference can be drawn fromthis factor. [757 F-Q

Atiyah P.S. "Vicarious Liability in the Law Torts" p. 65,

referred to.
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(iii) The enployer’s right to reject the end product if
it does not conformto the instructions of the enployer
speaks for the elenment of control and supervision. So also,
the right of renoval of the worker or not to give the work
has the element of control and supervision. The degree of
control and supervision would be different in different
types of business. However, if the element of authority
over the worker in the performance of his work rested in the
enpl oyer so that he is subject to latter’s direction, he is
an enpl oyee and not the independent contractor. [758F]
Hunberstone v. Norther Tinber MIIls, [1949] 79 C.L.R 389,
referred to

(iv) Working with nore than one enployers does not nilitate
agai nst being the enployee of the proprietor of the shop
where he attends work. A servant need not be under
exclusive control of one nmaster. So also, the fact that the
workers are not obliged to work for the whole day in the
shop is not very material. Sec. 2(14) of the Act do not
require that the Person should be wholly enployed but it is
sufficient ~that ~he is principally enployed in the shop
[ 7590

3. The right of the enployer to reject the end product
signifying the control” and supervision is inportant in case
of tailoring. The reputation of a tailoring establishnent
depends not only on the cutter but also upon the tailor. In
nmany cases, stitching is a delicate operation when the cloth
upon which it is to be carried on is expensive. The defect
in stitching mght nmar the appearance not only of the
garnment but al so of its wearer. ~So when the tailor returns
the garnment the proprietor has got to inspect it to see that
it is perfect. He has to keep the custoners pleased and he
has al so to be punctual, which neans that the stitching nust
be done according to the instructions of the enployer and
within the time specified. The fact that sew ng nachines
general ly bel ong to the —enployer is an i mport ant
consi deration for deciding that the-relationship is that of
Master and servant. That some enpl oyees take up the work
from other tailoring establishnments and do that work also
does not nilitate against their being enployees of the
establishnent in question. A servant need not ~be the
exclusive control of one master. That the workers are not
obliged to work for the whole day in the shopis not very
material, as even part-tinme enploynment can suggest a
contract of service. S. 2(14) of the Act nmerely requires
that a person wholly or principally enployed therein in
connection w th the business of the shop. Considering the
above facts and circumnmstances, the Chief Inspector O Shops
and Establishment and H gh Court came to (the right
conclusion that enployer and enpl oyee relationship existed
between the parties and that the Act was applicable. [758 D
F, G 759C

749

Dhar agahaa Chem cal W rks Ltd. v. State of Saurashtra
L1957] S.C. R 152, Birdhichand Sharma V. The First Civi
Judge, Nagpur and others, [1961] 3 S.C R 161, D.C. Dewan
Mohi deen Sahib and Sons v. The Industrial Tribunal, Madras,
[1964] 7 S.C R 646,, Shankar Balaji Wage V. State of
Maharashtra, [1962] Supp. | S.C R 249, V. P. CGopala Rao v.
Public Prosecutor, Andhra Pradesh, [1969] 3 SS.C R 875 at
880 and Stevanson Jordan and Harrison v Mac donald and.
Evana, [1952] 1 T.L.R 101 C. A, referred to.

JUDGVENT:
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ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 1706 of
1969.

Appeal by Special |eave fromthe Judgnment and order dated
the31st Decenber, 1968 of the Hi gh Court of Andhra Pradesh
in Wit Appeal No. 564 of 1968.

S. /. Gupte, and S. Markandya for the Appellant.

P. Rama Reddy and A. P. Nair, for Respondent No. 1.

B. P. Maheshwari and Suresh Sethi for Respondent No. 2.
The Judgrment of the Court was delivered by

MATHEW J. In this appeal, by, special |eave, the question
for consideration is whether the H gh Court of Andhra
Pradesh was right in accepting the conclusion arrived at by
the Chief inspector of Shops and Establishnments, Hyderabad
that, enpl oyer and enpl oyee rel ati onshi p exi sted between the
Silver Jubilee, Tailoring House and others, the appellants,
and the workers represented by the second respondent, and
that the provisions of Andhra Pradesh (Tel engana Area) Shops
and Establishments Act, 1951, hereinafter referred to as the
Act, was therefore applicable to the establishnments in

qguesti on.
The, second respondent representing the workers, nade
certain clainms before 'the  conpetent authority’ under

Section 37A of the Act read with Section 15 of the Paynent
of WAges Act 1936 agai nst the Silver Jubilee Tailoring House
and Ohers, the appellants. Thereafter, "the conpetent
authority" referred for the decision of the State Governnent
under Section 49 of the Act, the ~question whether the
provi sions of the Act are applicable to the establishnents.
The CGovernment in turn referred the matter to t he
Conmi ssioner of Labour to whomthe power to decide the
guesti on was del egated under S. 46 of the Act. He enquired
into the matter, heard the parties, but before he coul d pass
the order, the power to decide the question by the State
CGovernment under S. 49 was del egated to the Chief |I|nspector
of Shops and Establishments, Hyderabad. The Chief I|nspector
of Shops and Establishnents thereafter heard the parties and
cane to the conclusion that the provisions of the Act were
applicable to the establishnents, as enployer and  enpl oyee
rel ationship- -existed between the appellants and t he
wor kers represented by the second respondent.

The appellants filed a wit petition before the High Court
to quash this order. The wit petition was dismssed by a
| earned Single Judge, on the basis of his finding that the
workers represented by the second respondent union were
enployed in the establishment within the neaning of ~S. 2
(14) of the Act, and, therefore, the Act was applicable.

The appellants filed an appeal against the decision to the
Divi Bench of the sanme Court. The Division Bench dismnissed
the appeal in

limte.
750
The material part of S. 2(14) reads as follows : "person

enpl oyed" rmeans-(1) in the case of a shop, a person wholly
or principally enployed therein in connection with the busi-
ness of the shop".

Two w tnesses were exam ned to show the nature and character
of the work done by the workers. One was the proprietor of
one of the establishnents and the other the Assistant
| nspect or of Labour.

The follow ng facts appear fromthe finding of the |earned
Single Judge. Al the workers are paid on piece-rate basis.
The workers generally attend the shops every day if there is
work. The rate of wages paid to the workers is not uniform
The rate depends upon the skill of the worker and the nature
of the work. When cloth is given for stitching to a worker
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after it has been cut, the worker is told how he should
stitch it. If he does not stitch it according to the

instruction, the enployer rejects the work and he generally
asks the worker to restitch the sanme. Wen the work is not
done by a worker according to the instructions generally no
further work would be given to him |If a worker does not
want to go for work to the shop on a day, -he does not nmke
any application for |eave nor is there any obligation on his

part to informthe enployer that he will not attend for work
on that day. |If there is no work, the enployee is free to
| eave the shop before the shop closes. Almost  all  the
workers work in the shop. Sone workers are allowed to take
cloth for stitching to their hones on certain days. But
this is done always with the pernission of the proprietor of
shop. The ’'machines installed in the shop belong to the

proprietor of the shop and the premises and the shop in
which the work is carried on also belong to him
The question is whether from these circunstances the
conclusion drawn by the Chief Inspector of Shops and
Establishments and the H gh Court that there exi st ed
enpl oyer —and enpl oyee rel ationship between the appellants
and the workers represented by the 2nd respondent was
correct.

It was argued for the appellants that  according to the
decisions of this Court the test to determ ne whether
enpl oyer and enployee relationship existed between the
parties is to see whether the so called enpl oyer has the
right to control and supervise the nanner of work done by
the workers and fromthe facts found by the Hi gh Court it is
i mpossible to cone to the conclusion that the appellants had
any right to control the manner of work or that  ‘they had
actually exercised any such control. It~ is ‘therefore
necessary to exam ne the question whether the right to
control the manner of work is an exclusive test to determn ne
the nature of the relationship and even if it is found that
that is the test’, whether facts proved would satisfy the
requi renents of the test.

In Dhar angadhar a Chemical Works Ltd. V. State of
Saurashtra(l) the appellants before this Court were | esseses
holding a licence for the manufacture of salt on the |ands
in question there. The salt was manufactured by a class of
prof essi onal |abourers known as agarias fromrain water that
got m xed up with saline matter in the soil. The work

(1) [1957] S. C R 152.

751 (Mat hew, J.)
was seasonal in nature and commenced in Cctober after the
rains and continued till June. After the manufacture of
salt the agarias were paid at the rate of 5 as. 6 pies. per
maund. At the end of each season the accounts were settled
and the agarias paid the balance due to them The agarias
who worked thenselves with the nenbers of their < famlies
were tree to engage extra | abour on their own account and
the appellants had no concern therewith. No hours of « work
were prescribed, and no nmuster rolls were maintained. The
appellants had also no control over the working hours.
There were no rules as regards | eave or holidays and the
agarias were free to go out of the factory after naking
arrangenents for the manufacture of salt.
The question for decision was whether the agarias were
wor kmen as defined by S. 2(s) of the Industrial D sputes Act
of 1947 or whether they were independent contractors. The
Court said that the prinma facie test to determ ne whether
there was relationship between enpl oyer and enpl oyee is the
existence of the right inthe master to supervise and
control the work done by the servant not only in the natter
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of directing what work the, enployee is to do but also the
manner in which he had to do the work. 1In other words, the
proper test according to this Court is, whether or not the
master has the right to control the manner of execution of
the work. The Court further said that the nature of extent
of the control mght vary from business to business and is
by its nature incapable of precise definition, that it s
not necessary for holding that a person is an enployee that
the enpl oyer shoul d be proved to have exerci sed control over
his work, that even the test of control over the manner of
work is not one of universal application and that there are
many contracts in which the master could not control the
manner in which the work was done.

In Birdhi chand Sharma v. The First Civil Judge, Nagpur and
others(’) the question was whether the bidi rollers in
guestion there were "worknen' within the neaning of that
termin the Factories Act, 1948. The facts found were : The
wor kers who rolled the bidis had to work at the factory and
where 'not at liberty to work —at their houses their
attendance ~was noted in the factory and they had to work
within the factory hours, though they were not bound to work
for the entire period and could conme and go away when they
liked, but if they cane after mdday they were not supplied
with tobacco and thus not allowed to work even though the
factory closed at 7 p.mFurther, they could be renoved front
service if absent for eight days. Paynent was nmade on piece
rates according to the ambunt of work done, -and the bidis
which did not cone wupto the proper standard could be
rej ected.

On these facts, it was held that the workers were workmnen
under the Factories  Act —and wer e not i ndependent
contractors. This Court pointed out that the nature and
extent of control varied in different industries and could
not by its very nature be precisely defined. The Court said
that when the operation was of a sinple nature and did not

require supervision all the tine, the control could be
exer ci sed

(1) [1961] 3 S. C R 161

752

at the end of the day by the nethod of rejecting bidis which
did not come upto the proper standard : such supervision by
the enployer was sufficient to nake the workers, enployees
of the enployer, and not independent contractors.

In D. C. Dewan Mhideen Sahib and Sons. v. The Industria

Tribunal, WMdras(’') the question was again considered by
this Court. On the basis of evidence led, the industria

Tri bunal found as foll ows

The contractors took | eaves and tobacco fromthe appellant
and enpl oyed workmen for manufacturing bidis. After  bidis
wer e manufactured, the contractors took them back from the

wor kmen and delivered themto the appellants. The  workmen
took- the |eaves home and cut them there; however the
process of actual rolling by filling the | eaves with tobacco
took place, in what was called contractors’ factories. The
contractors kept no attendance register for the worknen,
there was no condition for their coming and going at fixed
hour s, nor were they, bound to come for work every day
sonmetines they informed the contractors if they wanted to be
absent and sone times they did not. The contractors said
that they could take no action if the worknen absented
thensel ves even without |eave. The paynent was nmade to the
wor knmen at piece rates after the bidis were delivered to the
appel | ant s. The system was that the appellant paid a
certain sum for the manufactured bidis, after deducting
therefromthe cost of tobacco and the | eaves already fixed,
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to the contractors, who, in their turn, and to the worknen
who rolled bidis, their wages. What ever renmined after

payi ng the worknen woul d be contractors’ commission for the
wor k done. There was no sale either of the raw materials or
of the finished products, for, according to the agreenent,
if the bidis were not rolled, raw materials had to be
returned to the appellants and the contractors were for-
bidden from selling the raw nmterials to anyone else.
Further the nanufactured bidis could only be delivered to
the appellants who supplied the raw materials. Further the
price of raw materials and finished products fixed by the
appel l ants always remained the nane and never fluctuated
according to market rate.. The Tribunal concluded that the
bi di workers were The enpl oyees of the appellants and not of
the so-called contractors who were thensel ves nothing nore
than enpl oyees or branch managers of the appellants. There-
upon, the appellants filed wit-petitions in the H gh Court,
whi ch held that neither the bidi roller nor the internediary
was an enployee of the appellants, and allowed the wit
petitions. On appeal by the worknen the appellate Court
al l owed the appeal and restored the order of the Tribunal
On appeal by certificate, this Court said that, on the facts
found, the appellate Court was right in holding that the
conclusion reached by the Tribunal that the internediaries
were nerely branch nanagers appoi nted by the nanagenent, and
thatthe relationship of enployers and enpl oyees subsisted
bet weent he appellants and the bidi rollers, was correct.

In foll owi ng thetest

(1) [964] 7 S.C.R 646.

753
| aid down in Birdhichand s case (supra) the Court said since
the work 1is of such a sinple nature, supervision all the

time is not required, and that supervision was made  through
a systemof rejecting the defective bidis at the end of day.
In Shankar Balaji Wage v. State of Mharashtra(l) the
guestion again cane up for consideration in this Court. The
appel l ant before the Court was the owner of a factory
manufacturing bidis and one Pandurang alongw th ot her
| abourers used to roll bidis in the factory with tobacco and
| eaves supplied to himby the factory. The following facts
were established in the evidence. There was no contract of
service between the appellant and Pandurang. He was  not
bound to attend the factory for rolling bidis for any fixed
hours or period; he was free to go to the factory at —any
time during working hours and | eave the factory at any time
he Iiked. He could be absent fromthe work any day he Iiked

and for ten days w thout even inform ng the appellant. He
had to take the perm ssion of the appellant if he was to be
absent for nore than 10 days. He was not bound to roll the

bidis at the factory. He could do so at honme with the
perm ssion ofthe appellant for taking hone the “tobacco
supplied to him There was no actual supervision of the
work done by himin the factory and at the close of the day,
rolled bidis were delivered to the appellant- Bidis not upto
the standard were rejected. He was paid at fixed rates  on
t he quantity of bidis turned out and there was no
stipulation for turning out any mnimumquantity of bidis.
The guestions which arose for decision were whet her
Pandur ang was a workman wthin the nmeaning of t hat
expression under the Factories Act and whether he was
entitled to any | eave wages under S. 80 of that Act.

The mmjority found that Pandurang was not "workman", and
di stingui shed the decision in Birdhichand' s case (supra) and
said that the appellant had no control or supervision over
the work of Pandurang.
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The reasoning of the majority was as foll ows

"The appellant could not control his (Pandurang' s) hours of
work. He could not control his days of work. Pandurang was
free to absent hinmself and was free to go to the factory at
any tine and leave it at any tine according to his wll.
The appellant could not insist on any particular m ninmm
quantity of bidis to be turned out per day. He could not
control the tinme spent by Pandurang on the rolling of a bid

or a nunber of bidis. The work of rolling bidis may be, a
sinmple work and may require no particular supervision and
direction during the process of manufacture. But there is
nothing on record to show that any such direction could be
gi ven. The nere fact that the person rolling bidis has to
roll themin a particular nmanner can hardly be said to give
rise to such a right in'the nanagenent as can be said to be
a right to control the manner of work. The manner of work
is to be distinguished fromthe type of work

(1) [1962] Supp. (I)S. C. R 249.

754

to be perforned. ~In the present case, the managenent sinply
says that the |[|abourer is to produce bidis rolled in a
certain form How the labourer carries out the work is his
own concern and is not controlled by the managenent, which
is concerned only with getting bidis rolled in a particular
style with certain/contents".

Subba Rao, J. as he then was, dissented. He said. The
appel | ant engages the | abourers; he entrusts themwith work
of rolling bidis in accordance with the sanple; he insists
upon their working in the factory, nmaintains registers
giving the particulars of the |l abourers absent, anpbunt of
tobacco supplied and the nunber of bidis rolled by each one
of them enpowers the gumasta and supervi ser, who ‘regularly
attends the, factory to supervise the supply of tobacco and
| eaves, and the receipt of the bidis rolled. The nature and

pattern of bidis to be rolled is obviously well understood,
for, it isinplicit in the requirement that the rolled in
bidis shall accord with the sanple. ’'The rejection /of bidis

found not in accord with the sanple is a clear indication of
the right of the enployer to dictate the manner in which the

| abourers shall rmanufacture the bidis. The fact "that a
| abourer is not conpelled to work throughout the working,-,
hours is not of much rel evance, because, forall practica
purposes, a labourer will not do so since his wage ~depend
upon the bidis he rolls, and, as he cannot roll them outside
the factory necessarily he wll have to. do so in the
factory. |If he absents himself, it is only at his own risk.

In V. P. CGopala Rao v. Public Prosecutor, Andhra ~Pradesh(’)
the Court said that there in no abstract a priori test of
the work <control required for establishing a contract of
service and after refering to Bridhichand's case  (supra)
observed that the fact that the workmen have to work in the
factory inply a certain anount of supervision by the
management, that the nature and extent of control varied in
different industries, and that when the operation was of a
sinple nature, the control could be exercised at the end  of
the day by the nethod of rejecting the bidis which did not
cone upto the proper standard

In Cassidy v. Mnistry of Health(2) Lord Justice Sonmerwell
pointed out that the test of control of the manner of work
is not universally correct, that there are many contracts of
service where the naster cannot control the manner in which
the work is to be done as in the case of a captain of a
shi p.

In many skilled enployments, to apply the test of contro

over the manner of work for deciding the question whether
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the relationship of master and servant exists would be
unrealistic.
In Montreal v. Montreal Loconotive Wrks Ltd. et-al (3) Lord
Wight said that a single test, such as the presence or
absence of control, was often relied on to determ ne whet her
the case was one of naster and servant, nostly in order to
deci de issues of tortious liability on
(1) [19691 3 S.C.R 875, at 880. (2) [19511 1, Al
E. R 574,579.
(3) (1947] 1 D. L. R 161 at p. 169.

755
the part of the master or superior and that in the nore
conplex conditions of nmobdern industry, nore conplicated
tests have often to be applied. He said that it would be
nore appropriate to apply, a conplex test involving (i)
control; (ii) ownership of the tools; (iii) chance of
profit; (iv) risk of loss, and that control in itself is not
al ways ~concl usive. He further said that in many cases the
guestion /can-only be settled by exam ning the whole of the
various  ‘elenents which constitute the relationship between
the parties.
In Bank Voor Handel en Scheepvaart N. V. v. Slatford(l)
Denning L. J., said

" the test of being a servant does not rest

nowadays on subm ssion to orders. It depends

on whether the person is part and parcel of

the Organisation....... s
In US v. Silk(2) the question was whether nmen working for
the plaintiffs, Silk.and Geyvan, were "enployees" wthin
the neaning of that word in the Social Security Act, 1935.
The judges of the Suprene Court of U. S A, agreed upon the
test to be applied, though not in every instance upon its
application to the facts. They said that the test was not
“the comon lawtest," viz., "power of control, | whether
exercised or not, over the nanner of performng service to
the undertaking,"” but whether the men were enpl oyees "as a
matter of economc reality." Inmportant factors were 'said to
be "the degrees of control, opportunities of profit or | oss,
investnment in facilities, permanency of relations and’ skil
required in the clained i ndependent operation.”
Silk sold coal by retail, using the services of two classes
of workers, unloaders and truck drivers: The unl oaders
noved the coal fromrailway vans into bins. They cane to
the vyard when they w shed and were given a wagon to unload
and a place to put the coal. They provided their own tools
and were paid so rmuch per ton for the coal they -shifted.
Al'l the nine judges held that these men were enpl oyees :
"Gving full consideration to the concurrence of the two
| ower courts in a contrary result, we cannot agree that ' the
unl oaders in the Silk case were independent contractors.
They provided only picks and shovels. They - had no
opportunity to gain or |ose except fromthe work of | their
hands and these sinple tools. That the unloaders did not
work regularly is not significant. They did work in the
course of the enployer’s trade or business. This brings
them under the coverage of the Act. They are of the group
that the Social Security Act was intended to aid. Silk was
in a position to exercise all necessary supervision over
their sinmple tasks. Unloaders have often been field to be
enpl oyees in tort cases."”

(1) (1952] 2 All E. R 956 at p. 971. (2)
331 U S. 704.
7 56

In Market Investigations Ltd. V. Mnister of Soci a
Security(l) the Court said
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"I think it is fair to say that there was at
one tine a school of thought according to
which the extent and degree of the contro

which B. was entitled to exercise over A. in
the performance of the wirk would be a
decisive factor. However, it has for |ong

been apparent that an analysis of the extent
and degree of such control is not in itself
deci sive".
It is in its application to skilled and particularly
prof essional work that control test in its traditional form
has -really broken down. It has been said that in
interpreting 'Control’ as neaning the power to direct how
the servant should do his work, the Court has been applying-
a concept suited to a past age.
"This distinction (viz., between telling a
servant what to do and telling himhowto do
it) was based upon the social conditions of an
earlier age; it assuned that the enployer of
| abour was able to direct and instruct the
I'abourer as to the technical nethods he should
use in performng his work. In a mainly
agricul tural ~society and even in the earlier
stages of the Industrial Revolution the naster
could be expected to be superior to the
servant’ in the know edge, skill and experience
which had to be brought  to-bear upon the
choi ce 'and handling of the tools. The contro

test ~ was well suited to govern

ti onshi ps
li ke, t hose between a farner and an
agricultural |abourer (prior to agricultura

mechani zation) a craftsman and a journeynan, a
househol der and a donestic servant, and even a
factory owner —and an unskilled 'hand . It
reflects a state of society in which the
owner shi p of the neans of production coinci ded
with the profession of technical know edge and
skill in which that know edge and - skill was
| argely acquired by bei ng handed down from one
generation to the next by oral tradition and
not by being systematically inparted in
institutions of learning from universities
down to technical schools. The control test
postul ates a conbination of- nanagerial and
technical functions in the person of the
enpl oyer, i.e. what to nodern eyes appears as
an inperfect division of |abour.(2)

It is, therefore, not surprising that in recent  years the

control test as traditionally formulated has not/ been

treated as an exclusive test.

It is exceedingly doubtful today whether the search for a

formula in the nature of a single test to tell a contract of

service froma contract for service will serve any useful
purpose. The nost that profitably can be done is to exam ne
all the factors that have been referred to in the cases on
the topic. Clearly, not all of these factors would be

relevant in all these cases or have the sane weight in al
cases. it

(1) [219681 3 AIl. E R 732

(2) See Prof. Kahn-Freund in (I 951) , 14 Modern Law Rev.
at p. 505.
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is equally clear that no magic fornmula can be propounded
which factors should in any case be treated as determning

rel a
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ones. The plain fact is that in a | arge nunber of cases,
the court can only perform a bal anci ng operation wei ghing up
the factors which point in one direction and bal ancing them
agai nst those pointing in the opposite direction. (1)

During the last two decades the enphasis in the field has
shifted and no | onger rests so strongly upon the question of

control . Control is obviously an inportant factor and in
nmany cases it may still be the decisive factor. But it is
wong to say that in every case it is decisive. It is now

no nore than a factor, although an inportant one.(2)
The fact that generally the workers attend the shop which
bel ongs to the enployer and work there, on the machines,
also belonging to him is a relevant factor. When the
services are perforned generally in the enployer’s prem ses,
this is sonme indication that the contract is a contract of
servi ce. It is possible that this is another facet of the
incidental feature of ~enploynent. This is the sort of
situation in which acourt may well feel inclined to apply
the "Organisation"  test suggested by Denning, L.J. in
St evenson Jordan and Harrison v. Mac. donal and Evans. (3)
The further fact that "a worker can be renpved" which nmeans
nothing nore than that the enployer has the liberty not to
give further work toan enpl oyee who has not performed his
job according to the instructions of the enployer, or who
has been absent fromthe shop for a long tine as spoken to
by the Inspector of Labour in his evidence, would bespeak of
control and supervision consistent with the character of the
busi ness.
That the workers work on the machines supplied by (fie
proprietor of the shop is an inportant consideration in
determ ning the nature of the relationship. |f the enployer
provides the equipnent, this is sone indication ‘that the
contract is a contract of service, whereas if the other
party provides the equipment, this is some evidence that he
is an independent contractor. It seens that this 'is not
based on the theory that if. the  enployer provides the
equi pnment he retains sone greater 'degree of control, for, as
al ready seen, where the control arises only fromthe need to
protect one’'s own property, little significance can ‘attach
to the power of control for this purpose. It seens, there-
fore, that the inportance of the provision of equipment lies
in the simple fact that, in nost circunstances, where a
person hires out a piece of wrk to an i ndependent
contractor, he expects the contractor to provide all the
necessary tools and equipnent, whereas if he  enploys a
servant he expects to provide themhinmself. It fol lows from
(1) See Atiya’h. P. S. "Vicarious Liability.in the Law of
Torta" pp. 37-38.
(2) See Argent U. mnister of Social Security and Another
[1968] 1, WT...R 1749 at 1959.
(3) [19521 1 T. L. R 101 C. A
758
this that no sensible inference can be drawn from this
factor in circunstances where it is customary for servants
to provide their own equipnrent. (')
Section 220(2) of the Anerican Restatenent, Agency 2d.
i ncl udes anong the relevant factors :
"(e) \Whether the enployer or the worknan
supplies the instrunentalities, tools, and the
Pl ace of work for ’'the person doing the work".
The comment on the first part of this
paragraph is in these words:
"Omnership of instrumentalities. The
ownership of the instrumentalities and tools
used in the work is of inmportance. The fact
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that a worker supplies his down tools is evi-
dence that he is not a servant. On the other

hand, if the worker is using his enployer’s
tools or instrunentalities, especially if they
are of substantial value, it is normally

understood that he will follow the directions
of the owner in their use, and this indicates
that the owner is a master. This fact is,
however, only of evidential value."
It might be that little weight can today be put wupon the
provisions of tools of mnor character as opposed to plant
and equi pnent on a large scale. But so far as tailoring is

concerned, | think the fact that sewing machines on which
the workers do the work generally belong to the enployer is
an i mport ant consi deration for deciding that t he

rel ationship is that of master and servant.

Quite apart fromall these circunstances, as the enployer
has the right “to reject the end product if it does not
conform to the instruction of the enployer and direct the
wor ker to restitch it, the elenment of control and
supervision as formul ated in the decisions of this court is
al so present.

The reputation of a tailoring establishment depends not only

on the cutter but also upon the tailors. . In a many cases,
stitching is a delicate operation when the cloth upon which
it is to be carried on is expensive. The defect in

stitching mght mar the appearance not only of the garnent
but also of its wearer. So when the tailor returns a
garment, the proprietor has got to - inspect it to see that it
is perfect. He has to. keep his custoners pleased and he
has al so to be punctual, which neans that the stitching nust
be done according to the instruction of the enployer and
within the time specified. ]-he degree of control and
supervision would be different in-different types of | busi-
ness. If an wultimate authority over the worker in the
performance of his work resided inthe enployer so that he
was subject to the latter’s direction. that would be
sufficient. - In Hunmberstone v. Norther Tinber "HIlIs(2),
D xon, J. said

"The question is not whether in practice the

work was in fact done subject to a direction

and control exercised by

(1) SeeP. S.. "Vicarious Liability in the

Law of Torts", p. 65.

(2) [19471 79 C. L. R 389.
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an actual supervision or whether ~an actua

supervi si on was possi bl e but whether ultimte

authority over the nan in the performance of

his work resided in the enployer so that he

was subject to the latter’s order and

directions".
That some of the enployees take up the work from other
tailoring establishnments and do that work also in the  shop
in which they generally attend for work, as spoken to by the
proprietor in his evidence, would not in any way nilitate
agai nst their being enpl oyees of the proprietor of the shop
where they attend for work. A person can be a servant of
nore than one enployer. A servant need not be wunder the
exclusive control of one master. He can be enployed under
nore than one enpl oyer. (1)
That the workers are not obliged to work for the whole day
in the shop is not very material. There is of course no
reason why a person who is only enployed part tine, should
not be a servant and it is doubtful whether regular part
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time service can be considered even
prima facie to suggest anything other than a contract of
service. According to the definition in s.2(14) of the Act,

even if a person is not wholly enmployed, if he is
principally enployed in connection with the business of the
shop, he will be a "person enployed” within the nmeaning of

the sub-section. Therefore, even if he accepts sonme work
from other tailoring establishnments or does not work whole
time in a particular establishment, that would not in any
way derogate from his being enployed in the shop where he is
principally enpl oyed.

We think that on the facts and circunstances of the case the
Chief Inspector of Shops and Establishnents and the High
Court cane to the right. conclusion that enployer and
enpl oyee rel ationship existed between the parties and that
the Act was therefore applicable. W therefore disnmiss the

appeal, but in the circunstances, we do not make any order
as to costs.
S.B. W

Appeal di'snmissed

(1) See "The Mdern Law of Enploynent” by G H |-,
Fridman, P). 18, -ad al so Between Patwardhan Tail ors, Poona
and Their workmen, [1960]1 L.L.J.

P. 722 at 726.
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