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ACT:

Food Adul teration Act (37 of 1954) S. 20(1) - Person
authorised to give witten consent for prosecution for
of fence under the Act-Whether the authority should relate to
specific offence or could be general

HEADNOTE:

Section 20(1) of the Food Adulteration Act, 1954, as it
stood before its anendnent by Act 49 of 1964 provided that
no prosecution for an offence under the Act shall be
instituted except by or with the witten consent 'of the
State Governnent or a |local authority or a person authorised
in this behalf by the State Governnment or a |ocal authority.
On the witten consent of the Superintendent of Police,
Vi gilance, who was authorised to give witten consent for
instituting prosecutions for offences, under the Act, the
appel | ant was prosecuted and convicted for an offence under
s. 16 (1) (a) of the Act. It was contended on his behalf
that while it was perm ssible under the section, after “its
amendment by Act 49 of 1964, to issue such gener al
notification authorising a person to give witten consent,
under the section as it stood before the. anmendnent, the
authority should be in respect of a specified individua

of f ence.

Di sm ssing the appeal

HELD : There is nothing in the | anguage of the section which
nakes it inperative to specify a particular offence in the
or der authorising a person to give consent to t he
institution of prosecution. The legislature had a two fold
object in enacting s. 20 (1) (a) to prevent institution of
prosecutions for offences under the Act except wth the
witten consent of the authorities nmentioned in the section

and (b) to relieve the State Governnment or |ocal authority
of the necessity of applying its nmind and dealing with each
i ndi vidual case of prosecution under the Act. |In case the
authority conferred by the State Governnent or | oca

authority <could not be general but had to relate to an
i ndi vidual offence the very purpose of the section would be
defeated, for then, it would becone necessary for the State
Covernment or local authority fast to authorise a person to
give witten consent in respect of an individual case and
thereafter for the person authorised to give witten
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consent, so that what could be done in one step by the State
CGovernment or local authority would have to be done in two
st eps.

The words ’'in this behalf’ indicate that the authority
conferred by the State Government or |ocal authority upon a
person should relate to the giving of witten consent for
the institution of prosecution for offences under the Act
and not that the authority conferred nust relate to sone
specified individual offence. The anended section also
contains those words, and nust obviously carry the same
meani ng. If the interpretation sought to be placed upon
these words is accepted no general authority can be
conferred even wunder s. 20(1) even as anended , and the
words ' by general or special order’ in the anended section
woul d becone neaningless and | ose all significance. The
amendnment bad only made nore clear what was al r eady
contenpl ated by the section. [659G -661B]

Corporation of ~Madras v. Arumagham AJ. R 1966. Madr as
194, Laxman ~Sitaram Pai & Anr. v. The State of Msore,
A l.R 1967 Mysore 33 and Public Prosecutor v. Thatha Rao &
Os., AI.R 1968 A P. 17, approved.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crimi nal Appeal No. 58 of
1970.

Appeal by special |eave fromthe judgnment and  order dated
the 3rd Decenber, 1969 of the Orissa H gh Court in Crimna
Revi sion No. 325 of 67.

N. C. Sikri, for the appellant.

S. Chatterjee and R N. Sachthey, for the respondent.
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The Judgnent of the Court was delivered by

KHANNA, J. Chittaranjan Das appellant was convicted by
Magi strate First Cass Cuttack under section 16(1)  (a) of
the Prevention of Food Adulteration Act, 1954 (Act 37 of
1954) (hereinafter referred to as the Act) and was sentenced
to undergo rigorous inprisonnment for a period of six /nonths
and to pay a fine of Rs. 50,0 or in default to undergo
rigorous inprisonnent for a further period of six weeks.
Appeal filed by the appellant was, dism ssed by the Addi-
tional Sessions Judge Cuttack. The appellant then went up
inrevision to the H gh Court but his revision petition too
was dismissed by the Oissa High Court. The appel | ant
thereafter filed the present appeal by special |eave.

The case for the prosecution is that on July 17, 1965 Food
I nspect or Behera went to the stall of the accused in the Add
Secretariat Conpound Cuttack and found potato chops  being
fried by an enployee of the accused in groundnut oil /in a
frying pan. The Food |Inspector disclosed his identity to
the accused and after giving the requisite notice, he
purchased 375 gnms of the groundnut oil in which the potato
chops were being fried. After the oil was cool ed, the Food
I nspector divided it into three equal parts and poured each

part of the oil in a clean bottle. The bottles were then
seal ed. One of the bottles was handed over to the accused.
Anot her bottle was sent to a public analyst. The public
anal yst found on analysis the groundnut oil to be
adulterated as it did not conform to the prescri bed
st andar d. The Super i nt endent of Pol i ce, Vi gi | ance

thereafter gave witten consent for the prosecution of the
accused. The accused was after that sent up for trial

It my be stated that the date on which the, sanmple of
groundnut o0il was purchased by the Food Inspector from the
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accused has been nmentioned in the Judgnents of the tria
nagi strate as well as those of the Additional Sessions Judge
and the High Court to be March 14, 1964. This date was
wrong because on reference to the record of the trial court,
we find that the date on which the sanple of the oil was
purchased by the Food Inspector fromthe accused was July
17, 1965. This m stake in any event does not affect the
nmerits of the case.

The plea of the accused at the trial was that the sanmple of
the oil had been taken not fromthe frying pan but from a
tin wherein he had kept burnt oil for the purpose of using
it as fuel. The oil, according to the accused, was stored
neither for sale nor for being used for frying food
articles. This plea of the accused was found by the tria
court as well as by thelearned Addition Session Judge to be
fal se. In the Hi gh Court it was not disputed on behalf of
the accused that the groundnut oil purchased by the Food
I nspector = had been taken out of the frying Dan and that
potato chops were being prepared with that oil. One of the
cont entions whi ch was rai sed on behal f of the accused before
the Hi gh  Court was that the sanction or consent given by
the Superintendent of Police, Vigilance for the prosecution
of the accused was not in conformty with section 20 of the
Act as the authority

658

contenplated by that section nmust be in respect of each
i ndividual case and a general authority  given to the
Superintendent of « Police to sanction prosecution was not
legal. The H gh Court rejected this contention as al so sone
other contentions which had been raised on'behalf of the
accused.

In appeal before us, M. Sikri has at the outset subnmitted
that there was non-conpliance with the provisions of section
10(7) of the Act as the Food Inspector did not call one or
nore persons to be present at the time he purchased the

sampl e of groundnut oil fromthe accused. |In this  respect
we find that the judgnment of the H gh Court shows /that no
such argunent was advanced before the H gh Court. Thi s

argunent involves questions of fact and as the accused
appellant failed to agitate it before the Hgh Court, we
have not permitted the appellant to agitate it before us in
this Court.

The main contention which has been advanced i n appeal before
us on behalf of the appellant is that there was no valid
consent to the prosecution of the accused appellant in
accordance with sub-section (1) of section 20 of the Act
and, as such, the prosecution of the appellant was not in
accordance with law. To appreciate this contention it would
be relevant to reproduce the material part of " sub-section
(1) of section 20 of the Act, as it stood before its

amendment by Act 49 of 1964. It was as under
"No prosecution for an offence under this Act
shall be instituted except by or wth the

witten consent of the State Governnent or a

| ocal authority or a person authorised in this

behal f by the State Governnent or a |oca

authority.’
On Decenber 16, 1964 a notification was issued by the Oissa
CGovernment authorising, inter alia, the Superintendent of
Police Cuttack Vigilance Division to give witten consent
for instituting prosecutionfor offences under the Act
within the local limts of CuttackMinicipality. The
notification reads as under

HEALTH DEPARTMENT
NOTI FI CATI ON
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The 16t h Decenber, 1964
" No. 25485-H.-In exercise of the power s
conferred by sub-section (1) of section 20 of
the Prevention of Food Adulteration Act, 1954
(37 of 1954), the State Government do hereby
aut hori se the following officers of the
Political and Services (Vigilance) Departnent
to give witten consent for instituting
prosecutions for offences under the said Act,
within the local lints specified against each
in
659
respect of  cases detected by the Food
I nspectors attached to the concerned Vigilance
Di vi si ons: -
Nanme of officer Local Linits
Cuttack Municipality
(1) Superintendent of Police’
Cuttack Vigilance Division
By order of the Governor
C. VENKATARAMAN
Joi'nt Secretary to Governnent.
The Prevention of Food Adulteration Act was anended by Act
49 of 1964 with effect from March 1, 1965. One of the
amendnments made by the anendi ng Act was in section 20 of the
Act . As a result of anendnent, the material part of sub-
section (1) of section 20 reads as under
"S. 20 (1) :-No prosecution for. an offence
under ‘this Act shall be instituted except by,
or with the witten consent of the Centra
Governnentor the State Governnent or a |oca
authority or a person authorised in this
behal f, by general or special order, by the
Central Covernment or the State CGovernnent or
a local authority;"
The contention which has been raised on behalf  of the
appellant is that while it is perm ssible under section 20
of the Act, as it stands after the anendnent nade by Act 49
of 1964, to issue a general notification authorising a
person to give witten consent under the above provision of
l aw, such a course was not perm ssible under section 20, _as
it stood before the above anendment. It was, according to
the | earned counsel, essential under section 20, as it stood
before the anendnent, that the authority should be in
respect of some specified i ndi vi dual of f'ence. As
notification dated Decenber 16, 1964 was issued before Act
37 of 1954 was amended by Act 49 of 1964 and as the said
notification gave a general authority to the Superintendent

of Police, Vigilance to give consent for instituting
prosecutions for offenses under the Act committed within the
local limts of Cuttack Municipality, the said notification

it is urged was not in accordance with | aw.

As agai nst the above, M. Chatterjee on behalf of the State
has argued that there is no infirmty in the notification
dated Decenber 16, 1964 and such a notification could have
been validly issued under section 20 of. the Act, as it
stood before the anendnent. 1In our opinion there is force
in the subm ssion of M. Chatterj ee.

It would appear fromwhat has been stated above that the
short question which arises for consideration is whether it
is permssible for the State Governnent or |local authority
under section 20, as it stood before the amendnent, to give
a general authority to a person to give consent to the
institution of prosecutions for offenses wunder the Act
wi t hout nentioning a specified individual offence. W have
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repr oduced

660

above section 20, as it stood before the anendnent, and we
find nothing in its |anguage which makes it inperative to
specify a particular offence in the order authorising a
person to give consent to the institution of prosecution

The words "in this behalf" hi the above provision, to which
our attention his been invited, indicate that the authority’
conferred by the State Governnment or local authority upon a
person should relate to the giving of witten consent for
institution of prosecutions for offenses under the Act. It
is difficult to spell out an inference fromthose words that
the authority conferred upon a person under the above
provision cannot be a general authority in respect of
of fenses wunder the Act but nust relate to sonme specified
i ndi vidual of fence. If theinterpretation sought to be
pl aced wupon the words "in this behalf" on behalf of the
appel l ant = were to be accepted, in such an event no genera

authority can be conferred even under sub-section (1) of
section. 20, as anended by Act 49 of 1964, because even the
amended section contains those words.. The words "by genera

or special order" in the amended section in that event woul d
become neaningless and lose all significance. It is,
i ndeed, not disputed that under the anended section a
general authority can be conferred upon a person for giving
consent to the institution of prosecutions for offenses
under the Act. The words "in this behalf" in sub-section
(1) of section 20, as it existed before the anendnent, as
well as after the amendnent nust obviously carry the sane
meani ng. If those words in the amended section do not
postul ate that the authority conferred by the State
CGovernment or local authority should have reference to a
specified individual offence comitted by a particular
accused, we fail to understand as to how'those words as used
in the section before the amendnent would carry a different
connot at i on.

Perusal of sub-section (1) of section 20 of the Act, as it
exi sted before the anendrment, shows that the |egislature had
two fold object in enacting this provision. One object was
to prevent institution of prosecutions for offenses under
the Act unless witten consent to the. institution of such
prosecutions was given by the State Governnment or a loca

authority or a person authorised in this behalf by the

State Governnent or local authority-. The other object was
to relieve the State Governnment or |ocal authority of the
necessity of applying it,,,, mnd and dealing- wth each

i ndi vi dual case of prosecution under the Act.  Provision was
accordingly made to enable the State Government or |oca
authority to assign the function of giving witten con / sent
to sone other person. In case the authority conferred by
t he
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State CGovernnent or |ocal authority could not be general but
had to relate to an individual offence, the very purpose  of
the latter part of sub-section (1) of section 20 would  be
defeated, for it would in such an event becone necessary for
the State Governnent or local authority first to authorise a
person to give witten consent in respect of art individua
case of prosecution and thereafter for the person authorised
to pass another order for giving the witten consent. The
result would be that what could be done in one step by the
State Governnment or |ocal authority by strai ghtaway giving
its witten consent would have to be done in two steps. It
is difficult to accede to the contention that the above
provision instead of sinplifying the matter was intended to
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make it needl essly nore cunbersone.

The change nade in section 20 by Act 49 of 1964 has now put
the thing beyond any, pale of controversy. Even wi thout the
change mmde in the section the authority conferred by the
State Governnent or |ocal authority upon a person for giving
the consent contenplated by the section, in our opinion

could be of general nature and it was not essential that the
order authorising the person should have nentioned specified
i ndi vi dual of fenses. The anmendnent nade in this section had
t he ef f ect of nmaking nore clear what was al r eady
contenpl ated by the section.

The Madras High Court in the case of Corporation of Madras
v. Arumugham (1 the Mysore High Court in the case of Laxman
Sitaram Pai & Anr. v. The State of Mysore(2) and the Andhra
Pradesh High Court in the case of Public Prosecutor v.
Thatha Rao & s.(8) have all taken the view that a genera

aut horisation to launch, prosecutions under the Act is
sufficient. For the reasons stated above, we agree with the
view taken in-the above three cases.

We see no cogent ground to interfere with the sentence. The
appeal fails and is disn ssed.

V. P. S Appeal dism ssed,
(1) A |I. R 1966 Madras 194.

(2) A 1. R 1967 Mysore 33.

(3) A I. R 1968'A P. 17.
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