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ACT:
Specific Relief Act 1877, s. 12-Presunption under-Wen
rebutted-Bar in S. 21-\Wen operates.

HEADNOTE
The plaintiff (respondent herein) executed an agreement on
9-10-1962 with defendant no. 1 whereby the latter agreed to

sell to the former his house-in Hyderabad for a sumof Rs.
60, 000. The plaintiff paid a sumof Rs. 2,000 as ' earnest
noney. However, dependent no. 1 sold the property in
guestion on 19-10-1962 to defendants 2 to 7 for a sumof Rs.
70 , 000. The plaintiff consequently filed a suit for
specific performance of the agreenent. The suit was

resisted by defendant no. 1 on the ground that the plaintiff
had obtained the agreenent dated 9-10-1962 as a result of
m srepresentation and fraud. The trial court  held that
m srepresentation and fraud had not been proved but the
plaintiff had obtained an "unfair advantage’. On-this view
the trial Court dismssed the suit for specific performance.
It ordered the repaynment to the plaintiff of the _earnest
noney paid by him Inter alia the trial court also ordered
the payment of Rs. 20,000 to the plaintiff as |iquidated
danmages or penalty as stipulated in the agreenent of 9-10-
1962. In appeal the High Court decreed the plaintiff’'s suit
di sagreeing with the viewof the trial Court that the
plaintiff had obtained an unfair advantage. The Hi gh  Court
granted the defendants a certificate of fitness to appeal to
this Court. It was contended on behalf of the defendants-
appel l ants that the parties thensel ves having stipul ated for
Rs. 20,000 as liquidated damages in the event of a breach by
the first defendant, the presunption contained in the
explanation to a. 12 of the Specific Relief Act 1877 stood
rebutted. It was also contended that once the aforesaid
presunption was rebutted the bar contained in section 21 of
the Act would ipso facto becone operative

Di sm ssing the appeal

HELD : (1) A reference tos. 22 of the Act of 1877
(corresponding to a. 20 of the Specific Relief Act 1965)
would show that the jurisdiction of the Court to decree
specific relief is discretionary and nust be exercised on
sound and reasonabl e grounds "guided by judicial principles
and capable of correction by the Court of appeal”. Thi s
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jurisdiction cannot be curtailed or taken away by nerely
fixing a sum even as |iquidated damages. This is nmade
perfectly clear by the provisions of s. 20 of the old Act
(corresponding to a. 23 of the Act of 1963) so that the
Court has to determine, on the facts and circunstances of
each case before it, whether specific performance of a
contract to convey a property ought to be granted. [319G H
The fact that the parties thenselves specified a sum of
noney to be paid in the event of its breach is, no doubt, a
pi ece of evidence to be considered in deciding whether the
presunption has been repelled or not. But, it 1is nothing
nore than a Piece of evidence. It is not conclusive or
deci si ve. [320A- B]

(ii) The contention that once the presunption contained in
expl anation to s. 12 ~of the old Act is renpved, the bar
contained S. 21 of  the old Act against the specific
enforcenent of a contract for which conpensation in noney is
an adequate relief, automatically operates, overlooks that
the condition for the inmposition of the bar is actual proof
that conpensation in noney is adequate on the facts and
circunst ances —of a particular case before the Court. The
effect of the presunption isthat the party conming to the
court for the specific performance of a contract for sale

of - imovable property need not prove anything until the
ot her side has renpved the presunption. After the evidence
is led to renove the presunption, the plaintiff may still be

in a position to prove, by other evidence in-the case, that
paynment of noney does not conpensate hi madequately. [320G

In the present case, although, evidence was l'ed by parties,
yet there was no evidence to show the extent ~of « |oss of
prospective gains to the plaintiff-respondent or to the
appel l ants. [ 320E-F]

313

(iii) Since the presunption under's. 12 of the old Act
had not been rebutted the Hgh Court rightly decreed the
suit for specific performance of the contract. 1t could not

be said that the High Court had lightly interferedwith the
exercise of its discretion by the trial court to grant or
not to grant specific performance on the facts and
ci rcunst ances of the case. [321C D

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 2517 of
1969.

From the Judgnment and Order dated 31st March, 1969 of the
Andhra Pradesh Hi gh Court at Hyderabad, in City Cvil = Court
Appeal No. 71 of 1964.

P. Keshva Pillai, for appeallants Nos. 1 & 3.

M C. Chagla, Aziz Ahmad and P. C  Bharatri, for
appel l ants Nos. 2, 4-7.

C. K. Daphtary, Y. S. Sahni, S. M Agil and U P. Singh

for the respondent.

The Judgrment of the Court was delivered by

BEG J. This appeal has cone before us on a Certificate of
fitness granted by the Hi gh Court of Andhra Pradesh under
Articles 132 and 133 of the Constitution of India.

The Pl ai ntiff-Respondent had sued Def endant - Appel | ant
Devender Singh (hereinafter referred to as the "First
Def endant") for specific performance of a contract to sell a
house facing the Secunderabad Junction Railway Station in
Hyderabad for a sumof Rs. 60,000/- concluded on 9-10-1962
at New Del hi where the first Defendant resides. It appears
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t hat there was a previous agr eenment on 27-9-1962
(hereinafter referred to as the " first agreenent) between
the Plaintiff, who resides at Hyderabad, and the first
Def endant, through an agent, Laxmanaswany, D.W 2, with the
hel p of Sanbanurthy, D.W 3, a nephew of Laxnanaswany and an
Income-tax ’practitioner residing at Secunderabad, for the
sale of this very property for Rs. 55,0001- the terns of
which were enbodied in a document Ex. B. 15. The First

Def endant denies the binding character of the first
agreement of 27-9-1962 under which a cheque for Rs. 10, 000/ -
was drawn up by the Plaintiff in favour of the first Defen-

dant and handed over to his agent by the Plaintiff. The
exact reason for a cancellation of this cheque for Rs.
10,000/- in favour of the 1st Defendant is not clear, but,

according to Sanbanurthy, D.W 3, the reason was that,
actually, Rs. 20,000/- was bei ng denanded on behal f of the
first Defendant as earnest noney to which the plaintiff had
consented  so that a new cheque was, for sone unknown reas
on, to be issued and not another cheque for Rs. 10, 000/.
The evidence of “Sai nbanmurthy al so show that the Plaintiff
had becone aware of want of witten authority on the part of
ei t her Laxmanaswany or Sanbanurthy to conclude the contract
on behalf of the 1st Defendant so that be must have felt
uncertain about the effect of the first agreement .
Evidently, attenpts to show the Plaintiff that his position
was shaky under the first agreenment and higgling were going
on despite the agreenment of 27-9-1962 Evidence in the case
and findings recorded thereon by the Trial Court as well as
the Hi gh Court showthat, although the first Dedendant, who
was keen to dis-
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post of his property at Secunderabad, may have had other
of fers, vyet, upto 27-9-1962, when the first agreenent was
concluded, he had no better offer than the plaintiff’s.
Evidence is conflicting on the question whether the first
Def endant had autborised Sanmbaniurthy by telephone to
conclude the contract on his behalf for the sale of property
of Rs. 55,000/-, but this was uninmportant in view of the
subsequent agreenent of 9-10-1962.  The Plaintiff, who was
evidently very anxious to obtain the property, had flown to
Delhi with his |awer and had managed, by offering Rs.
60,000,/- as the price of the property, out of which Rs.
20,000/- was paid is earnest noney (Rs. 10,000,/- in cash
and Rs. 10,0100/- by a cheque dated 9-10-1962) and the
bal ance at the tinme of registration, to induce the first
Def endant hinmself to conclude and execute the  fresh
agreement of 9-10-1962.

The deed of agreenent of 9-10-1962 Ex. Al was not executed
in a hurry by the first Defendant. He had anple tinme to
consider any other offers the-re, mght be till then for’
sale of his property and to take |egal advice, if- he had
wanted to have it, before executing the deed of 9-10-1962.
The Trial Court as well as the Hi gh Court had found that the
first Defendant was fully aware of all the facts and had
entered into the agreenment of 9th Cctober, 1962, with open
eyes because it was the npbst advantageous transaction open
to the first Defendant at that time and not as a result of
any pressure or msrepresentation or fraud practised upon
the first Defendant, a nmiddle aged hard headed and astute
busi nessman who deposed that he was a Director of Bl ackwood
Hodge (Pvt.) Ltd., and was connected with a nunber of other
busi ness concerns. He had himself stated in his evidence in
Court that he entered into the agreenent of 9-10-1962
because he considered that "a bird in hand was worth two in
the bush" and had thus given out the real reason for the
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agreenment of 9-10-1962.

The first Defendant bad, however, ignoring the contract of
9-10- 1962, actually sold the property under a deed dated 19-
10-1962 Ex. B. 22 for a sumof Rs. 70,000-/- received from
@ul am Hussai n Jowkar (2nd Defendant), Rajab (3rd Defendant),
Saf ar Jowkar (4th Defendant), Hussain Jowkar’ (5th
Def endant), Wali Husstin Nasab (6th Defendant), all partners
inthe firmcarrying on the business of running Al pha Hote
(7th Defendant), situated in front of the Railway Station at
Secunderabad Apparently, the offer of Rs. 70,000/- had come
too late and proved too tenpting for the first

Def endant to resist it.

The first Defendant had, in answer to the suit of the
Pl ai ntiffResponsent, pleased that the' contract of 9-10-
1.962 was the result of mis-representation and fraud. Al
he <could urge in support of such a plea was that the first
Def endant had been so conpletely overawed by the Plaintiff
and his lawer  ms-representing to him that the first
agreenment ‘was still binding and that the Plaintiff could sue
upon it. that he executed the agreenent of 9-10-1962. Bot h
the Trial Court and the Hgh Court had found the plea of
fraud and ms-representation taken by the first Defendant to
be basel ess. Neverthel ess, the

315

Trial Court had relied upon the facts leading up to the
agreenment of 9-10-1962 and the allegation that the first
Def endant was overawed as sufficient to - justify the finding
that the plaintiff had obtained an " unfair advantage" over
the 1st Defendant while concluding the agreenent of 9-10-
1962. Therefore, the Trial Court thought that the plaintiff
was not entitled to specific performance of the agreenent of
9-10-1962, but awarded a decree for ~the return of Rs.
20,000/- to the plaintiff, which he had paid to the first
Def endant as earliest noney, and for danages of Rs. 20, 000/ -
, Whi ch had been stipul ated for by way of |iqui dated damages
or penalty in the agreenent of 9-10-1962 and for additiona
danages to the extent of Rs. 2,300/. |Interest at 6% per
annum and the costs of the suit were also. awarded to the
Plaintiff by the Trial Court.

The Hi gh Court had rightly found, after a thorough re-
exanmation of. evidence in the case, that it was -inpossible
to hold that the plaintiff had obtai ned any unfair advantage
over the first Defendant in concluding the agreenent of
9-10-1962. It found the stand of the 1st Defendant to - be
di si ngenuous and his plea as to why or how he found hinself
conpelled to execute the agreenent of 9-10-1962 to be
utterly incredible. The H gh Court had rightly ~held that
the first Defendant concluded the agreenment of 9-10-1962
because he obtained not only an enhancenent of Rs. 5,000/-
in the sale consideration but Rs. 20,000/- imediately as
earnest noney and a stipulation of a further sum of Rs.
20,000 /- as liquidated damages or as penalty in the | event
of the plaintiff resiling fromthe contract.’ Actually, the
first Defendant-Appellant was, owing to the fact that be
could put forward want of the alleged agent’s authority to
sell, for whatever such an excuse may be worth, and the fact
that he had still to execute a sale deed and gi ve possession
of the property, placed in a nore favorable and advant ageous
bar gai ni ng position. And, bargaining had evidently not
stopped despite the first agreenent.

The only point which could be and which was seriously urged
before us by M. Chagla, appearing for the Defendants-Appel -
lants, was that, the parties thenselves having stipulated
for Rs. 20,000/- as liquidated damages in the event of a
breach by first Defendant, the presunption contained in the
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Expl anation to Section 12 of the Specific Relief Act 1877
(hereinafter called ’'the old Act") was rebutted. Her e
Section 12 of the old Act may be reproduced in toto : -
" 12. Except as otherwise. provide in this
Chapter, the specific performance of any
contract of any contract may in the discretion
of the Court be enforced-
(a) when the act agreed to be done is in the
performance, wholly or partly, of a trust;
(b) when there exists no standard for
ascertaining the actual damage caused by the
non- perf ormance of the act agreed to be done;
(c) when ‘the act agreed to be done is such
that pecuniary conpensation for its non-
performance woul d not afford adequate relief;
or
316
(d) when it 1is  probable that pecuni ary
conpensation cannot. be got for the non-
performance of the act agreed to be done.
Expl anation.-Unl ess and until the contrary is
proved, the Court shall presune that the
breach ~of a contract to transfer immovable
property cannot be adequately relieved by
conpensation in noney, and that the breach of
a contract to transfer novabl e property can be
thus relieved".
The principles enbodied in Section 12 of the old Act have
been incorporated in Section 10 of the Specific Relief Act
of 1963 (hereinafter referred toas the Act of 1963") which
runs as follows :
"10. Except as otherwi se provided in this
Chapter, the specific  performance of any
contract may, in the-discretion of the court,
be enforced-
(a) when there exists no standard for
ascertaining the actual damage caused by the
non- per f ormance of the act agreed to be  done;
or
(b) when the act agreed to be done is such
that conpensation in noney for -its non-
performance woul d not afford adequate relief.
Expl anation.-Unl ess and until the contrary is
proved, the court shall presune-
(i) t hat the breach of ~a contract to

transfer i movabl e property cannot be
adequately relieved by conpensationin noney;
and

(ii) that the breach of a contract to
transfer novable property can be so relieved
except in the follow ng cases :-
(a) VWere the Property is not an ordinary
article of comrerce, or is of special value or
interest to the plaintiff, or consists of
goods which are not easily obtainable in the
mar ket ;
(b) where the property is held by the
defendant as the agent or trustee of the
plaintiff".
The term of the contract of 9-10-62 which, according to M.
Chagla, attracts the explanation of Section 12 of the old
Act reads as follows :
"It is agreed that should | fail to conply
with the terns of this agreenent, | shall be
liable not only for the refund of the advance,
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of Rs. 20,000/- (Rupees twenty thousand only)
received by ne but | shall also be liable to
pay a simlar amount of Rs. 20,000/- (Rupees
twenty thousand only) as damages to the said

Syed Khaj a".
There is no nention anywhere in the contract that a party to
it will have the option to either fulfil the contract to buy
or sell or
317

to pay the liquidated damages or penalty of Rs. 20,000/ -
sti pul at ed for a breach, as an alternative to t he
performance of the contract to buy or to sell

Section 21 of the old Act, to which Section 14 of the Act of
1963 corresponds, enacts, inter alia, that "a contract for
the nonperformance- of which a conpensation of nmoney is
adequate relief’ cannot be specifically enforced. Hence, it
is contended that, once the presunption contained in
Expl anation to Section 12 is rebutted, by proof that the,
parties thenselves contenplated a certain anount as
i qui dated ~danmages for a breach of contract, the bar under
Section 21 of the old Act must be, given effect to because
it rmust be deenmed to be proved that the non-performance
conpl ai ned of can be adequately conpensated by noney.

The assunptions wunderlying the superficially attractive
argunents an behalf of the Defendants-appellants are two
firstly, that the nere existence of a clause in a contract
providing for |iquidated danages or a penalty for a breach
is sufficient to rebut the presunption raised by the

explanation to Section 12; and, secondly, that, if the
presunption is rebutted, the bar contained in Section 21 of
the old-Act wll ipso facto becone operative. W  now
proceed to deal with each of the two assunptions nmentioned
above.
The answer to the 1st assunption i's provided by Section 20
of the old Act. It reads :

" 20. A contract, otherwise proper to be

specifically forced, nmmy be thus enforced,
though a sumbe naned in it as the anbunt to
be paid, in case of its breach, and the party
in default is willing to pay the sane".
If the Legislative intent was that the nmere proof that a sum
is specified as |iquidated damages or penalty for a breach
should be enough to prove that a contract for the transfer
of immovabl e property could be adequately conpensated by the
speci fi ed damages or penalty Section 20 of the old Act will
certainly becone neaningless. It is true that Section 20 of
the old Act does not nention the case of an express contract
giving an option to a promser to either carry out. the
contract to convey, or, in the alternative, to pay the sum
specified, in which case the enforcenment of the wundertaking
far g to make the paynment woul d. be an enforcenent - of the
contract itself and no occasion for rebutting the
presunption in the explanation to Section 21 would " arise.
In such cases the contract itself is specifically enforced
when paynment is directed in lieu of the conveyance to  be
made.
It may be nmentioned here that the Principles contained in
Section 20 of the old Act are reenacted in Section 23 of the
Act of 1963 in | anguage which nakes it dear that a case
where an option is given by a contract to a party either to
pay or to carry out the other terns of the contract falls
out side the purview of Section 20 of the old Act, but, nere
specification of a sumof noney to be paid for a breach in
order to conpel the
318
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formance of the contract to transfer property will not do.
Section 23 of the Act of 1963 may be advantageously cited
here. It runs as follows :
"23(1) A contract, otherw se, proper to be
specifically enforced, my be so_ enforced,
though a sumbe naned in it as the anbunt to
be paid in case of its breach and the party in
default is wlling to pay the sanme, if-the
court, having regard to the terms of the
contract and ot her attending circunstances, is
satisfied that the sumwas named only for, the
pur pose of securing perfornmance of the
contract and not for the purpose of giving
to the party in default adoption of paying
noney in _lieu of specific performance.
(2) When _enforcing specific per f or mance
under thi ssection, the court shall not also
decree ~paynent of the sumso naned in the,
contract".
W think that -Section 23 of the Act of 1963 contains a
conprehensive ~statenent _of the principles on which, even
before the Act of 1963, the presence of a termin a contract
specifying a sumof nmoney to be paid for a breach of the,
contract has to be construed Wiere paynent is an alternative
to carrying out the other terns of the contract, it would
exclude, by the terns of the contract itself, specific
performance of the contract to convey a property.
The position stated above is in conformty wth the
principles found stated in Sir Edward Fry's "Treatise on the
Specific Performance of Contracts" (Sixth Edn. at p. 65).
It was said there:
"The question always is : Wuat is the contract
? Is it that one certain act shall be done,
with a, sum annexed, whether by way of penalty
or dammges, to secure the performance of  this
very act ? O, is it that one of the two
things shall be done at the election’ of the
party who has to performthe contract, nanely,
the perfornance of the act or the paynent of
the sum of nobney? |If the forner, the fact of
the penal or other |ike sum being annexed will
not prevent the court’s enforcing perfornance
of the wvery act, and thus carrying into
execution the intention of the parties : if
the latter, the contract is satisfied by the
paynment of a sumof noney, and there is no
ground for proceedi ng against the party having
the election to conpel the performance of  the
other alternative.
From what has been said it will be ~gathered
t hat contracts of the kind now  under
di scussion are divisible into three classes :-
(i) VWere the sumnmentioned is strictly a
penalty-a sum naned by way of securing the
performance of the contract, as the penalty is
a bond :
(ii) Wiere the sumnamed is to be paid as
['i qui dat ed damages for a breach of t he
contract
319
(iii) Where the sumnaned is an anount the
paynment of which nay be substituted for the
performance of the act at the election of the
person by whomthe noney is to be paid or the
act done.
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Where the stipul ated paynent cones under
either of the two first-nmentioned heads, the
Court will enforce the contract, if in other
respects it can and ought to be enforced, just
in the same way as a contract not to do a
particular act, with a penalty added to secure
its performance or a sumnaned as |iquidated
danages, may be specifically enforced by neans
of an injunction against breaking it. On the
ot her hand, where the contract cones under the
third head, it is satisfied by the paynment of
the noney, and there is no ground for the
Court to conpel the specific performance of
the other alternative of the contract".
Sir Edward Fry pointed out that the distinction between a
strict penalty and |iquidated danages for a breach of
contract was inportant in commobn |aw where |iquidated
damages were consi dered sufficient conpensation for, breach
of contract, but, suns stipulated by way of penalty stood on
a different - footing. He then said
“"But as regards the equitable renmedy the
di stinction is uninportant : for the fact that
the sumnamed is the amount agreed to be paid

as |iquidated damages is, equally wth a
penalty “strictly so called, ineffectual to
prevent’ the Court from enforcing the contract
in specie".

The equitable principles which regulated- ‘the grant of
specific performance by the separate Court of Equity which
existed in England at one tine have been given statutory
form in India. It is, therefore, immaterial ‘that the
stipulated paynment under the, terms of the contract under
consi deration before us could be viewed as one for  payment
of liquidated damages. The question would still ‘renmain
whet her the Courts are relieved by the agreenment between the
parties of the duty to determine, on the facts of a
particul ar el se, whether dammges, specified or | ef t
unspecified, would really afford adequate conpensation to
the party which wants a conveyance of i movable property as
agreed upon.

A reference to Section 22 of the _old Act , (the
correspondi ng provision is Section 20 of the Act of (1963),
would show that the jurisdiction of the Court to ~decree
specific relief is discretionary and nust be exercised  on
sound and reasonabl e grounds "guided by judicial  principles
and capable of correction by a Court of  appeal ™. Thi s
jurisdiction cannot be curtailed or taken away by nerely
fixing a sumeven as |iquidated damages. We think that this
is made perfectly clear by the provisions of Section 20 of
the old Act (corresponding to Section 23 of the Act of
(1963) so that the Court has to determine, on the facts, and
circunstances of each case before it, whether specific
performance of a contract to convey a property ought to be
gr ant ed.

320

The fact that the parties thensel ves have provided a sum to
be paid by the party breaking the contract does not, by
itself, remove the strong presunption contenplated by the
use of the words "unless and until the contrary is proved"
The sufficiency or insufficiency of any evidence to renove
such a presunption is a matter of evidence. The fact that
the parties thenselves specified a sumof noney to be paid
in the event of its breach is, no doubt, a piece of evidence
to be considered in deciding whether the presunption has
been repelled or not. But, in our opinion, it 1is nothing
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nore than a piece of evidence. It is not conclusive or
deci si ve.

The second assunption underlying the contentions on behalf
of the Defendants-appellants is that, once the presunption,
contained in explanation to Section 12 of the old Act, is
renoved, the, bar contained in Section 21 of the old Act,
against the specific enforcenent of a contract for which
conpensation in noney is an adequate relief, automatically
operates, over-looks that the condition for the inposition
of the bar is actual proof that conpensation in noney is
adequate on the facts and circunstances of a particul ar case
before the Court. The effect of the presunption is that the
party comng to Court for the specific performance of a
contract for sale of unnmovable property need not prove
anything wuntil the other side has renoved the presunption

After evidence is led to renpve the presunption, the
plaintiff my still be'in a position to prove, by other
evidence in the case, that payment of noney does not
conpensat e hi m adequately.

In the ‘instant case, both sides have |led evidence. But ,
there is no evidence as tothe extent of |oss of prospective
gains to the plaintiff-Respondent, who carries on a Bakery
busi ness, fromthe depreciation of a site so valuable as one
in front of the Secundrabad Junction Railway Station. In
fact, there is no standard for judging the loss fromsuch a
depreciation either to the Plaintiff-Respondent or to the
partners of the Al pha Hotel who are the real contending
parties. No attenpt was even nade to gauge the value of
future prospects of  such a site to businessmen in the
position of Plaintiff  Respondent and those Defendants-
Appel |l ants who are partners of the Al pha Hotel. It is clear
that the property has got no such value for the first De-
fendant. who is a businessman fully occupied with a ' nunber
of businesses at Del hi where he had been residing for 19
years in 1963. it is evident that he could not conveniently
| ook after the property situated i n-Secunderabad.

The Defendants-Appellants had miserably failed to prove
their cases. The attenpt to prove either fraud or
m srepresentation or " an unfair advantage" over the first
Def endant, so as to bring his case within Section 22(1) of
the old Act, was totally unsuccessful.  The courts conmented
adversely on incorrect assertions nmade by the first
Def endant who coul d not show anythi ng beyond the penalty or
danages clause in the contract for sale dated 9-10-1962. It
is strange that the first Defendant, while willing to pay
Rs. 20,000/ as danmges to the Plaintiff-Respondent, will
only get Rs. 10,000/ more in price over Rs. 60,000/- if his
contract of sale to the partners

321

of the Al pha Hotel were to stand. It is, therefore, /clear
that the first Defendant must have some ulterior notive in
bei ng prepared to suffer an ostensible |loss of Rs. 10, 000/-
even if his sale of 16-10-1962 for Rs. 70,000/- to the
partners of the Al pha Hotel could be upheld. The plaintiff
himsel f had stated that financial considerations do not
really deternine his stand. W are unable to accept this
prof essi on of unconcern for financial gain on the part of an
astute businessman like the first Defendant. It is nore
likely that there, is some undiscl osed understandi ng between
him and the partners of Al pha Hotel who are also co-
appel l ants with him before us.

The result in that we think that the presunption contained
in the explanation to Section 12 of the old Act was not
rebutted here. In such cases Equity hel ps honest plaintiffs
agai nst defendants who break solemly given undertakings.
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The H gh Court had rightly decreed the suit for specific
performance of the contract.

Lastly it was urged before us that the Hgh Court should
not have lightly interfered with the exercise of its
di scretion by the Trial Court to grant or not to grant
specific performance on the facts and circunstance of this
case. It is clear that the discretion, as laid down in
Section 22 of the old Act (corresponding to Section 20 of
the Act of 1963), is not to be exercised arbitrarily but on
sound and reasonabl e grounds "gui ded by judicial principles-
so that it is capable of correction by a court of appeal”.
It appeared, quite rightly, to the Hi gh Court That the Tria
Court had gone conpletely astray in the exercise of its
di scretion on the footing that the Plaintiff Respondent
enjoyed an "unfair advantage" over the first Defendants,
wher eas, on the facts and circunstances of the case, it was
the first Defendant who was placed in a position to exploit
the need of the plaintiff and the plaintiffs allegedly

i nsecure /position under the first agreenent. It is clear
that the Plaintiff-Respondent had dealt very fairly and
squarely ~with the first ~Defendant-Appellant. The Tria

Court’s error in the exercise of its discretion on an
utterly untenable, fanciful and unsound ground was rightly
corrected by the H gh Court.

We, therefore, dismiss this appeal with costs.

K. B. M Appeal di sm ssed
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