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I ndi an Penal Code, s. 211-Its scope.

HEADNOTE

Pursuant to an F.I. R the respondent, | and few others were
tried before Addl.  District Magistrate for offences under
Ss. 147, 323/149 and 325/149, 1.P.C

The A D.M acquitted all the accused. Respondent |zhar, one
of the accused was inplicated and wongly identified,
al though he was not one of the assailants present at the
pl ace of occurrence.

Later, respondent |zhar filed a petition before the A D.M

under Ss. 476/479 Cr. P.C praying that the appellant, one K
and the sub-Inspector of Police, be prosecuted 'for the
of fence under Ss. 211/193 |.P.C. because the S I. in
collusion with K had subrmitted a wong charge sheet whereas
K had |odged a false report at the instance of one” H and
also these three persons had intentionally given false
evidence during petitioner’'s trial and fabricated false
evi dence.

The Magistrate rejected the application of the respondent
following the case of’ Shabir Hussain Bholu v. State of
Maharashtra, A l.R 1963 S.C. 816. The Sessions Court also
di smssed the appeal. On a revision u/s. 435/439 C.P.C
the Hi gh Court recorded its opinion that it was a fit _case
in which the conplaint under s. 211, |.P.C should be  filed
agai nst t he persons responsible for | zhar' s fal se
prosecution and directed accordingly.

According to the respondents, when the appellant stated in
the witness box that he had seen Izhar wth others in
"marpit’ and thereafter in the identification parade in the
jail he had made a fal se charge against |zhar therefore, he
was |liable to be prosecuted under s. 211 |.P.C

Al'l owi ng t he appeal

HELD : (i) The essential ingredient of an offence under s.
211 1.P.C. is toinstitute or cause to be instituted any
crimnal proceeding against a person with intent to cause
him injury or with simlar intent to falsely charge any
person with having committed an of fence, knowing that there
is no just or lawful ground for such proceeding or charge.
Instituting or causing to institute fal se crimna

proceedi ngs resunme false charge but false charge may be
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prepared even when no crinminal proceedings result. In the
present case, the appellant had not instituted any crinna
proceedi ngs agai nst anybody; neither did he 'falsely charge
anybody. G ving fal se evidence agai nst an accused person
during the course of a crimnal trial, nmay appropriately
amount to an offence wunder Ss. 193, [.P.C.; but the
statement in order to constitute the "charges" wunder sec.
211, |.P.C. should be nmade either in a conplaint or in a
report of a cognisable offence to a conpetent police officer
with the intention of setting the crinmnal law in notion.
Therefore, under the circunstances, no of fence under s. 211
|.P.C. can be ’'considered to have been comm tted. [64D
(ii)ln view of the appellant’s statement that he did not
see |zhar anongst the assailants, it was not possible to
understand how it could be expedient in the interest of
justice to direct the appellant’s prosecution. Every
incorrect or false statement does not nake it incumbent on
the court to order prosecution.  The court has to exercise
judicial /discretion in the [light of all the relevant
ci rcunst ances when it determines the question of expediency.
The court orders prosecution inthe larger interest of the
administration of justice and not to gratify feelings of
personal revenge. [65D E]

(iii)ldentification at test parades could by no stretch of
i magi nati on, be considered to ambunt to a false charge
against the respondent |zhar as contenplated by s. 211
I.P.C. Such identification is not substantive evidence and
it can only be used as corroborative of the 'statenent in
court. [65F]

79

(iv)It is doubtful if the Hgh Court had at al
jurisdiction to make an order of conplaint because it was
neither the court which tried the original offences nor a
court to which the trial court was subordinate. The High
Court, instead of directing the prosecution of t he
appel l ant, could have quashed the orders of the two courts
below and send the case back to the trial court for
reconsi deration of the matter in accordance with | aw. [65H]
Kuldip Singh v. State of Punjab; [1956] S.C.R 125 and
Haridas v. State of Wst Bengal, [1964] 7 S.C.R 237,
referred to.

JUDGVENT:

CRI' M NAL APPELLATE JURI SDICTION : Crimnal Appeal No,. 35 of
1970.

Appeal by special |eave fromthe judgment and order dated
May 22, 1969 of the Allahabad Hi gh Court, (Lucknow Bench) at
Lucknow in Cr. A No. 132 of 1967

R. K. Jain and A K Gupta, for the appellant

K. L. Kohli, for the respondents.

The Judgrment of the Court was delivered by

DUA, J. In this appeal by special |eave, the appellant
challenges the order of a learned single Judge of the
Lucknow Bench of the Allahabad H gh Court dated May 22, 1969
allowing the revision of |zhar Hussain and after setting
asi de the order of the Sessions Judge, Barabanki dated March
15, 1967 as also that of the Additional District Magistrate
(Judicial), Barabanki dated January 11, 1967, directing the
Deputy Registrar of the- High Court to file a conplaint
under S. 21 1, |.P.C. against the appellant for falsely
charging |zhar Hussain with of fences under ss. 323 and 325
read with S. 149 and under S. 147, |I.P.C. in the court of
the Additional District Magistrate (Judicial), Barabanki
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It appears that pursuant to the first information report
(Ext. Ka-9) | odged by Kartar Singh s/o Shri Lachman Si ngh
at police station Kotwali Sub-District Nawabganj, District
Bar abanki on February 7, 1966, |zhar Hussain respondent and
some others were tried inthe court of the Additiona
District Magistrate (Judicial), Barabanki for offences under
ss. 147, 323/149 and 325/149, |1.P.C. Several witnesses were
exam ned in support of the prosecution case. Santokh Singh
appel | ant appeared as P.W4. In his exanm nation in chief, so
far as relevant for our purpose, he had deposed on Septenber
3, 1966 as follows :-
"I had gone to the jail for identifying the
accused persons. By putting his hand on Mhd,
Zahir, Usnman, Shahnshah, Puttan and |zhar
Husain the witness stated, | had seen them in
t he mar pi t and thereafter in t he
identification parade in the jail-"
I n~ cross-exam nation, he had stated, inter
alia
"I ~did not see anbng the assailants the
accused | zhar Hussain present in Court. | did
not happen to see this boy in that night. The
men of the Octroi post said to ne that Anwar’s

son | zhar was also present anong the
assailants. | identified this boy in the jai
at the instance of the people of the Cctroi
post. "
80
The Addi tional District Magistrate trying the cases
acquitted all the accused of the offences charged on
Novermber 30, 1966. In the course of his judgnent. the

| earned Magi strate observed inter alia
"One of the accused |zhar Hussain is a boy
aged about 13 years.” It has been stated by
Kartar Singh and- Santokh Singh that actually
they had not seen him ;it the place of
occurrence. Still (Santokh Singh identified
him before Shri A P. Singh, Mgistrate. He
explains that this he did because the /Cctroi
personnel told himso. Qoviously on their
nmere telling it could not have been possible
to identify this boy."
Earlier the |learned Magi strate had observed that Kartar
Singh and Santokh Singh were obviously the victineg® of the
assaul t. It is noteworthy that the Additional District
Magi strate while acquitting the accused persons did not hold
that Santokh Singh had fal sely charged | zhar Hussain or any
ot her accused persons, nor did the |earned Magistrate
consider it to be expedient in the interest of justice to
prosecute Sant okh Singh for an offence under s. 21 1, I.P.C
In January, 1967, |zhar Hussain presented an application in
the court of the Additional District Mgistrate (Judicial),
Bar abanki under ss. 476/479-A, Cr-P.C. (in the application
as printed in the paper book apparently these sections  have
wrongly been described to be of I.P.C.) praying that Kartar

Singh, Santokh Singh and R D. Chowdhry, S.I1., police
station Kotwali, be prosecuted for the offence under ss.
211/193, 1.P.C. Dbecause Shri R D. Chowdhry in collusion

with Shri Kartar Singh had submitted a wong charge sheet
whereas Kartar Singh had |lodged a false report at the
nce of one Karnail Singh and also that these three
persons had intentionally given false evidence during the
petitioner’'s trial and had also intentionally fabricated
fal se evidence for the purpose of being used as evidence in
the case.

i nsta
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The Additional District Mugistrate observed that after
considering the evidence in the main case he had disbelieved
the witnesses for the prosecution and had held |zhar
Hussain’s prosecution to be false but in spite of this
conclusion he had not directed any proceedings to be taken
under s. 479-A, C.P.C., nor had be ordered crimnmna

prosecution of the three aforenentioned witnesses. The
proceedi ngs under s. 476, C.P.C. were accordingly held
i nconpetent. "Ibis view was taken on the basis of the

decision of this Court in Kuppa Goundan and another v. M S

P. Rajesh(l) and two other decisions of the Mdras High

Court. In his order, however, the | earned Magistrate also

made a reference to Shabir Hussain Bholu v. State of

Maharashtra (2). |zhar Hussain's application was considered

by the Magistrate to be m sconceived in view of the decision

in Shabir Hussain's case (supra) and rejected.

| zhar Hussain took the natter on appeal to the court of the

Sessi ons Judge but with no better fate. The Sessions Judge

al so

(1) AJ.R 1966 S. C 1863.

(2) AT.R 1963 S. C. 816.

81

referred to the aforesaid tw decisions of this Court and

observed as foll ows
"Applying the said principle of law as laid
down by their Lordships, it i's obvious that
the ' entire material was before the Court
bel ow and in spite of the fact that it arrived
at the finding that the witness had perjured,
it did not decide to proceed under Section
479-A, Code of Crimnal Procedure.  In these
circunstances, it was not opento the Court
below to have proceeded for perjury. under
Section 479-A, Code of Criminal Procedure, as
prayed by the |l earned counsel appearing on
behal f of the appellant, because upon the
facts of the present case, out of which this
appeal has arisen, the bar of clause (6) of
Section 479-A clearly cane into play. Thus,
the Court bel ow was correct in dismssing the
application made by t he appel | ant as
m sconcei ved. ,

The appeal of |zhar Hussain was accordingly dism ssed.

| zhar . Hussain thereupon took the matter to the Lucknow

Bench of the Allahabad Hi gh Court on revision  under ss.

435/ 439, Cr.P.C. The |l earned single Judge observed that even

accepting the view of the courts below that  no~ conplaint

under S. 193, [|.P.C. could be, filed because of. the
technical defect, the applicant’s prayer for filing a
conplaint under S. 21 1, |I.F.C. should have been consi dered.

It was then observed that |zhar Hussain. a boy of “13  vyears
had been falsely prosecuted in the case and that his
participation in the crine was highly inprobable, if not
i mpossi bl e. He further observed that Kartar Singh had not
named |zhar Hussain as one of the assailants inthe F.I.R
| odged by him nor did Kartar Singh identify Izhar Hussain
as a culprit in the test identification parade or in the
trial court. Santokh Singh appellant, however, did identify
| zhar Hussain as one of the participants in the crime in the
test identification parade and also picked himup in the
trial court stating that he had also taken part in the
crinme. In the cross-exam nation, as the High Court itself
noti ced, Santokh Singh expressly admtted that he had not
seen | zhar Hussai n anpbngst the assailants and i ndeed he had
not seen |zhar Hussain that night. On this mterial, the
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H gh Court felt that it had been established beyond doubt
that |zhar Hussain had been inplicated falsely. On this
prem se, the High Court recorded its opinion that it was a
fit case in which the conplaint under S. 211, |I.P.C. should
be fil ed agai nst the persons responsible for |Izhar Hussain’'s
fal se prosecution. After so observing, the High Court felt
that since Kartar Singh had frankly stated that he had not
seen |zhar Hussain at the spot on the night in question at

all there was no cogent ground for prosecuting him The
cases of Santokh Singh appellant and of R D. Chowdhry were
considered to be different. Ilzhar Hussain’s father who

carried on transport business through trucks and lorries
had, according to the MO Court, trade rivalry with Santokh
Singh and his naster. There was thus a "foul attenpt"” to
weak vengeance agai nst |zhar Hussain's father by falsely
implicating the ninor boy and for this reason, it was
directed that the conplaint under s. 21 1, 1.P.C. be filed
agai nst- the appel'lant for fal sely charging |Izhar Hussain for
the of fences already nentioned.

7-L 944 Sup Cl/73

82

In this Court,- Shri Gupta has very forcefully contended
that on the material on the record this direction is wholly
unjustified, if not positively illegal, being based on
m sreading of evidence and on ,erroneous view of |aw
According to the submission, the appellant had neither
lodged the F.I.R nor otherwise instituted any crimna
proceeding or falsely charged |zhar Hussain wthin the
contenmplation of s. 21 1, |.P.C Besides, t here is
absolutely no material on the record on which theH gh Court
could have forned an opinionthat it is expedient. in the

interest of justice that a conplaint under s. 21 1, |I|.P.C
shoul d be fil edagainst the appellant.
Shri- Kohli on behalf of the respondents has tried to

support the order of the H gh Court and has submtted 'that,
as observed by Madhol kar, J. in Haridas v. State of @ West

Bengal (1) the words "or :falsely charges" ins. 211, |.P.C
are not restricted by the words "institutes or causes to be
instituted any crimnal proceeding". The Legi sl ature

according to the subm ssion has provided in this section for
two kinds of acts : (i) the institution of proceeding and
(ii) making a false charge. This section "in the words of

Mudhol kar, J., added Shri Kohli, is not Ilimted to the
institution of a conplaint upon a false charge as ~such an
i nterpretation woul d conpl etely shut out crimna

proceedi ngs in which no charge of an of fence has been mnade.
It is on this. observation that the |earned counsel has
tried to build and ,devel op the contention that when the
appellant stated in the witness box as P.W4 that he had
seen Mbhd. Zahir, Usman, Shahanshah, Puttan and /|zhar
Hussain in the marpit and thereafter in the identification

parade in the jail, he had nade a fal se charge against | zhar
Hussain and was, therefore, liable to be prosecuted for an
offence under s. 211, |[|.P.C. The counsel has in this

connection expressly stated that he does not want to
prosecute the appellant for any of fence nentioned in s. 479-
A, O .P.C The bar resulting fromnon-conplaince with that
section would, therefore, be ineffective so far as prosecu-
tion for other offences is concerned. |In support of his
case he has relied on ss. 195 (1 ) (b) and 476,
I.P.C Section 195 so far as rel evant reads

Prosecution for contenpt (1) No Court shal

of lawful authority of t ake cogni zance

public servants.

(a) x x X X X
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Prosecution for certain

of fences agai nst public

justice.
(b) of any of fence puni shabl e under any of
the following sections of the sane Code,
nanel y, sections 193, 194, 195, 196, 199, 200,
205, 2P6, 207- 208, 209, 210, 211 and 228,
when such offence is alleged to have been
comitted in, or in relation to, any
proceedings in any Court, except on t he
conplaint in witing of

(1) [1964] 7. C R 237.

83

such Court' or of sone other Court to which

such Court is subordinate; or

(c) x X X X
Sub-section (3) of this section lays dowmn that for the
purposes of this section, a Court shall be deened to be

subordinate to the court to which appeals ordinarily lie
from the appeal able decrees or sentences of such forner
court. According to the proviso, where- appeals lie to

nore, than one court, the “Appellate Court of inferior
jurisdiction shall bethe court to which such Court shall be
deemed to be subordinate Section 476 which provides for
procedure in cases nentioned in g. 195 so far as relevant
for our purpose |ays down
"476. (1) Wen any Gvil,
Revenue or Crinmina
Court is, whether
on application

Procedure in cases nmade to it in this
behal f or ot her

mentioned in wi se, _of opinion that it
is expedient in

section 195. the interests of justice that
an inquiry should be nmade into, any

of fence referred to in section 195,

subsection (1), clause (b) or clause (c),
whi ch appears to have been conmitted in‘or in
relation to a proceeding in that Court, such
Court may, after such prelimnary inquiry, _if
any, as it thinks necessary, record a finding
to that effect and nake a conpl aint thereof in
witing signed by the presiding officer of the
Court, and shall forward the same to a
Magi strate, of the first class having juris-
diction, and may take sufficient security for
the appearance of the accused before  such
Magi strate or if the alleged offence is /non-
bail able may, if it thinks necessary so to do,
send t he accused in cust ody to such
Magi strate, and may bind over any person to
appear and gi ve evi dence bef ore such
Magi strate
Provided that, where the Court rmaking the
conplaint is a High Court, the conplaint nay
be signed by such officer of the Court as the
Court may appoint..
For the purposes of this sub-section, a
Presi dency Magistrate shall be deened to be a
Magi strate of the first class.”
Now, in the present case, the Addi ti onal District
Magi strate on Novenber 30, 1966 acquitted all the accused of
the of fences charged. He did not hold that the appellant had
fal sely charged. |Izhar Hussain with any offence, nor did he
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consider it expedient in the interest of justice to
prosecute himfor an offence under s. 211, |.P.C. As already
noti ced when in January, 1967, |zhar Hussain applied to that
court under ss. 476/479-A, Cr.P.C. for the prosecution of
the appellant and two others, the court felt that in view of
the decision in Kuppa Goundan’s case (supra) the proceedings
under S. 476, Cr-P.C. were inconpetent. Section 479-A has

not been relied wupon by Shri Kohli and in our opinion
rightly because on the admitted
84

facts in this case that section has not been conplied with.
In Kuppa Goundan’s case (supra) it was observed that the
schene of S. 479-A, Cr.P.C. is to enact a special procedure
for nore expeditious and effective manner of dealing wth
certain cases of perjury and fabrication of false evidence
of witness in the course of judicial proceedings. But the
necessary condition for applying this sectionis that the
court nust forman opinion that a particular wtness or
witnesses is or are giving fal se evidence and at the tine of
delivering its judgnent record a finding to that effect.
This was not done in this case.~ Now, by virtue of s. 479-
A(6) no proceeding can be taken agai nst Santokh Singh under
ss. 476 to 479 for giving false evidence. Shri  Kohli’s
argument, as already noticed, is that the appellant is not
bei ng prosecuted for giving fal se evidence as indeed that is
not permssible now, but only for falsely charging |zhar
Hussain in his evidence in court. The short question posed,

therefore, is, if by giving false evidence ‘as a wtness
agai nst lzhar Hussain the appellant can be said to have
charged him within the contenplation of s-211, I.P.C. If

this question is answered inthe affirmative, then it wll
have to be determined whether there is in fact a false
accusation and finally whether it is expedient in the,
interest of justice on the facts and circunstances ' of the
present case to direct a conplaint to be filed under s. 21

1, 1.P.C This section as its marginal note indicates
renders puni shable fal se charge of offence with intent to
i njure. The essential ingredient of an offence ‘under s.
211, |.P.C. is toinstitute or cause, to be instituted any

crimnal proceeding against a' personwith intent to cause
him injury or with simlar intent to falsely charge any
person with having commtted an of fence, knowing that there
is no just or lawful ground for such proceedi ng or charge.
Instituting or causing to institute fal se crimna

proceedi ngs assunme false charge but false charge nmay be
preferred even when no criminal proceedings result.” It is
frankly conceded by Shri Kohli that the appellant cannot be
said to have instituted any crim nal proceedi ng against. any
per son. So, that part of s. 211, [|.P.C. is elinnated.
Now, the expression "falsely charges’.’ in this section, in

our opinion, cannot nean giving false evidence as a
prosecution wtness against an accused person during the

course of a crimnal trial. "To falsely charge" nust refer
to the original or initial accusation putting or seeking to
put in notion the nmachinery of crimnal investigation -and

not when seeking to prove the false charge by naking
deposition in support of the charge framed in that trial

The words "fal sely charges" have to be, read along with the
expression "institution of crimnal proceeding”". Both these
expressions, being susceptible of anal ogous nmeaning should
be understood to have been. used in their cognate sense.
They get as it were their colour and content from each
other. They seemto have been used in a technical sense as
conmonly understood in our crinmnal law. The false charge
must, therefore, be made initially to a person in authority
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or to soneone who is in a position to get the offender
puni shed by appropriate proceedings. |In other words, it

must be’ enbodied either in a conplaint or in a report of a
cogni zable offence to the police officer or to an officer
havi ng aut hority over the person against whom the
al l egations are made. The statenent in order to constitute
the "charges" should be nade with the intention and object
85

of setting crimnal lawin notion. Statement on oath
fal sely supporting the prosecution case agai nst an accused
person nore appropriately anbunts to an offence wunder ss.
193 and 195, I.P.C. and not under s. 21 1, |I.P.C. W do not
think that the offences contenplated by ss. 193/195,1.P.C
on the one hand and S. 211, |.P.C. on the other were
i ntended by the legislature, in this context, to overlap so
as to nake it optional whether to proceed under one or the
other. The High Court was, therefore, in error in thinking
that in the present case the appellant’s statenent as a
witness in the trial court, could be construed as a charge
agai nst. lzhar Hussain. Once it is held that no offence
under s. 211, |.P.C. can be considered to have been com
mtted, then no other question arises for, as conceded by
Shri  Kohli, Section 479-A would bar prosecution for giving
fal se evidence.

The High Court al so seens to have conmmitted serious error in
ignoring that in the appellant’s statenent he had clearly
stated that he had not seen anpbngst the -assailants the
accused | zhar Hussain present in the court. |In face of this
statenment, there was no question of the appellant having
made any accusation against |zhar Hussain in his deposition
In any event, considering the entire statenent. of the
appellant it is not understood how it can ~be considered
expedi ent in the interest of justice to direct t he
appel l ant’ s prosecution. Every incorrect or false statenent
does not nake it incunmbent ~on the court to or der
prosecution. The court has to exercise judicial discretion
in the light of all the relevant circunstances /when it
determ nes the question of expediency. The court orders
prosecution in the larger interest of the adm nistration of
justice and not to gratify feelings of personal revenge or
vindi ctiveness or to serve the ends of a private party. Too
frequent prosecutions for such offences tend to defeat its
very object. It isonly in glaring cases of deliberate
fal sehood where conviction is highly likely, that the court
should direct prosecution. The High Court seens to  have
m sunderstood the appellant’s evidence and has also failed
to apply its mnd to the question of expediency. Ref erence
by the High Court to identification parade is also sonewhat
i nappropri ate. Identification at test parades could by no
stretch be considered to anbunt to a false charge against
| zhar Hussain as contenplated by s. 211, |[|.P.C. Such
identification is not substantive evidence and it can only
be used as corroborative of the statenent in court. The
identification parade thus could not inprove the prosecution
case.

Besi des, we entertain considerable doubt if the H gh Court

had at all jurisdiction to make an order of conplaint as it
has done. It was either the court which tried the origina
of f ences or a court to which the trial court was

subordi nate, that could make such an order. The court of
the Additional District Magistrate would not seem to be
subordinate to the Hi gh Court as provided by section 195(3),
Cr-P.C." Kuldip Singh v. State of Punjab(1l). Two courts
bel ow having in their judicial discretion declined to direct
the prosecution of the appellant, on revision the H gh Court
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was, in our view, not all justified initself directing the
filing of the conplaint. At best, if it considered

(1) [1956] S.C.R 125.

86

the orders of the two courts below tainted with a serious

legal infirmty or manifest error resulting in grave
m scarriage of justice, it could have, after quashing those
orders, sent the case back to the trial court for

reconsi deration of the matter in accordance with | aw

As a result of the foregoing discussion, we have no
hesitation in allowing this appeal and setting aside the
order of. the High Court.

S.C Appeal al |l oWed.
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