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ACT:

I ndian Evidence Act, 1872, s.45--Handwiting Expert-Sole
testinony for conviction--Courts bel ow conparing handwriting
for thenmselves and agreeing with Expert-No- illegality in
convi cti on- Sent ence- Lapse of time--Sentence reduced to
peri od al ready undergone.

HEADNCTE
The appel | ant was convicted of an offence under s. 384 read
with s. 511 I ndian Penal Code. The conviction was solely

based on the conclusion that the  two anonynous letters
demandi ng ransom for the kidnapped boy had been witten by
hi m The appellant having categorically deni ed hi s
authorship of those letters a handwiting expert was
produced in support of the prosecution case, and believing
the expert testinmony the three courts below agreed .in
convicting the appellant. 1In this Court the sole question
for consideration was as to the legality and propriety of
the appellant’s conviction on the, uncorroborated testinony
of the handwiting expert. It was urged by the appellant
that it was not safe to record a finding about a person’s
handwiting nerely on the basis of conparison because the
opi nion of the handwiting expert is not conclusive.

Di sm ssing the appeal

HELD : (i) The legal position enunciated in Fakhruddin's
case cannot be said to be inconsistent with the “ratio of
anyone of the earlier decisions to which reference has been
made therein. [916A]

Fakhruddin v. State of Madhya Pradesh, A Il.R 1967 S.C
1326, Ram Chandra v. State of U P., AI.R 1957 S.C 381
| shwari Prasad M sra v. Mhamuad Isa, AI.R 1963 S.C. 1728
and Shashi Kumar Banerjee, v. Subodh Kumar Banerjee, A Il.R
1964 S. C. 529, referred to.

It is no doubt true that the opinion of a hand-witing
expert given in evidence is no less fallible than any other
expert opinion adduced in evidence with the result that such

evidence has to be received with great caution. But this
opi nion evidence which is relevant my be worthy of
acceptance if there is internal or external evi dence

relating to the docunment in question supporting the view
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expressed by the expert. |If after- conparison of the
di sputed and the admitted witings by the Court itself when
the Presiding Oficer Is fanmiliar with the |anguage, it s
considered safe to accept the opinion of the expert, then
the conclusion so arrived at cannot be assailed on specia

| eave on the, mere ground that conparison of handwiting is
general | y consi dered as hazardous and inconcl usi ve.

In the present case the Trial Magistrate, the Sessions Judge
who heard the appeal and the Hi gh Court thensel ves conpared

the witing with the help of the expert’s opinion and came
to the conclusion that the disputed handwiting tallied with
the specinmen handwiting of the appellant. There was,
therefore no ground for interference by this Court with the
appel l ant’ s conviction. [916B]

(ii) Though a | arge nunber of factors fall for consideration
in deternmining the appropriate sentence the broad object of

puni shrent

912

of an accused found guilty in progressive civilized
societies is to inpress on the guilty party that conm ssion
of crine-_does not pay and that it~ is both against his
i ndi vidual interest and al so against the larger interest of
the society to which he belongs. The sentence to be
appropriate should, ‘therefore, be neither too harsh nor too
| enient. The sentence of rigorous inprisonment for one year
i nposed in the present case would not in the nornmal course
be considered to be too harsh but considerable time had
el apsed since the commission of crine-and the appellant had
been on bail granted by this Court since January, 1970. To
send himback to jail after so many years would be sonewhat
harsh. [917B]

[ Sentence reduced to period al ready undergone with fine.]

JUDGVENT:

CRIM NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 6 of
1970.

Appeal by special |eave fromthe judgnment and order dated
October 10, 1969 of the Allahabad H gh Court~ in Crimna

Rev. No. 2093 of 1967.

J. P. Goyal and R K. Bhatt, for the appellant..

O P. Rana, for the respondent.

The Judgrment of the Court was delivered by

DUA, J. : This appeal by special leave is directed against
the judgment and order of a | earned Single Judge of the
Al | ahabad High Court dated Cctober 6, 1969 disnmissing the
appellant’s revision from the order of a 11 Tenporary
Sessi ons Judge, Kanpur dated Novenber 8, 1967 dismissing his
appeal fromhis conviction by a | earned Magi strate under ss.
384/511 1. P.C. and sentence of rigorous inprisonment for one
year.

On August 15,1964, Mannu, a boy about 5 years old, was found
mssing from the house of the appellant’s relation  Shri
Gajendra Natth (P.W 19), an Excise Inspector, residing in
Mohal a Ashok Nagar, Kanpur within the jurisdiction of
police station Sisanmau the ,Following day. A report was
| odged at the police station Sisanmau about this fact and a
notice was also published in the newspapers and hand-bills
were distributed announcing a reward of Rs. 501/- for anyone
who furnished the clue of the missing child s whereabouts.
A post-card (Ext. Ka-1) bearing post office seals dated 21-
8-1964 and later an inland letter (Ext. Ka-2) bearing the
date COctober 21, 1964 were received by Gajendra Nath
demanding, in the first letter a ransomof Rs. 1,000/-, and
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in the second a ransomof Rs. 5,000/- for the return of the

boy. in Decenber, 1964, a trainee of the local |.T.I.

Kanpur, Yashpal Singh by nane, after readi ng t he

announcement of the reward, nade attenpts to trace the
wher eabouts of the missing child. Having found a clue, he
gave the necessary information to the, father of the, child
regarding his whereabouts. Thereupon, on January 11, 1965
the child was recovered by Rahasbehari, the grand-father of
the child, from
913
the house of Ganga Bux Singh and Chandrabushan Singh in
vill age Pandeypur District Kanpur. The investigation of the
case revealed that the appellant, Ram Narain, was also
responsi bl e for kidnapping and wongfully confining the said
child and that it was he who had sent the two anonynous
letters (Exts. Ka-1 and K-2) denmandi ng ransom Al  the
three persons were prosecuted under ss. 363, 468 and 384/51
1, 1.P.C. The trial court convicted Ganga Bux Singh and
Chandr abushan - Singh under s. 368, |I.P.C. and Ram Narain
appel | ant. _under ~ss. 384/511, |.P.C. On appeals by the
convi cted persons, the |earned 11 Tenporary Sessions Judge,
Kanpur, canme to the conclusion that the offence wunder s.
368, |.P.C. had not been established beyond reasonabl e doubt
with the result that Ganga Bux Singh and Chandrabushan were
acquitted. The appel l'ant, Ram Narain’s conviction for an
of fence under ss. 384/511, |.P.C. was, however, upheld.
This conviction was sol ely based on the conclusion that the
two anonymous letters had been witten by him The
appel l ant having categorically denied his authorship of
those letters, Shri R._A. Gegory, a hand-witing expert was
produced in support of the presecution case. Believing his
testinony that the appellant was the witer of those two
letters, all the three courts below have agreed in
convi cting the appellant.
The short question raised beforeus relates to the legality
and properiety of the appellant’s conviction on the
uncorroborated testinony of the hand-witting expert. The
High Court relied in support of the appellant’s conviction
on the decision of this Court in Fakhruddin v. State of
Madhya Pradesh(1l) in which after referring to four ~of its
earlier decisions in, (i) Ram Chandra v. State of U. P.(2)
(ii) Ishwari Prasad Msra v. Mhammad Isa(3) (iii) Shash
Kumar Banerjee v. Subodh Kumar Banerjee(4) (iv) State of
Gujarat v. Chhotalal Patni(5) this Court rejected the
contention that the Court dealing with the authorship of a
witing could not observe for itself the sinmlarity and
di fferences between the adnmitted and the disputed hand-
witings to verify whether or not the conclusions of. the
handwiting expert were proper. Then, after referring to
ss. 45, 47 and 73 of the Indian Evidence, Act, this /Court
observed : -
"Both under S. 45 and S. 47 the evidence is an
opi ni on, in the former by a scientific
conparison and in the latter on the basis  of
famliarity resulting from frequent
observations and experience. In either case
the Court nust satisfy itself by such neans as
are open that the opinion may be acted upon
One such neans open to the Court is to apply
its own observation to the
(1) A 1. R 1967 S. C 1326.
(2) A 1. R 1957 S. C 381
(3) A 1. R 1963 S. C 1728.
A 1. R 1964 S. C. 529.
(5) [1967] 1 S. C R 249
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admtted or proved witings and to conpare
them with the disputed one, not to becone an
handwiting expert but to verify the prem ses
of the expert in the one case an to appraise
the wvalue of the opinion in the other case.
Thi s conpari son depends on an analysis of the
characteristics in the admtted or proved
writings and the finding of the sane

characteristics in large nmneasure in t he
di sputed witing. |In this way the opinion of
the deponent whether expert or other is
subj ected to scrutiny and although relevant to
start with " becones probative. Wer e an

expert’s opinion is given, the Court nust see
for itself ~and with the assistance of the
expert cone to its own conclusion whether it
can safely be held that the two witings are
by the same person. . This is not to say that
the Court must play the role of an expert but
to say that the Court nay accept the fact
proved only when it has satisfied itself on
its own-observation that it is safe to accept
the opinion whether of the expert or other

Wi t ness.
Therefore, to satisfy ourselves whether the
testi nony of the handwiting expert is

acceptable or not, we sent for the record and
conpared the disputed witings wth sorme
conparable material. There ~were . two such
witings which were clained as standard. One
was a register maintainedat the office of the
Association in which there was a signature in
three places in H ndi which purported to be
that of Fakhruddin (Exhibit P-56). The other
was a witing which Fakhruddin made to the
dictation of the Police Oficer in Jai
(Ex. P.61). These were, of course, not admtted
by Fakhruddi n and t he question had to be first
decided which of the two or 'both could be
said to be approved standard material. M.
Kohli urged that Ex. P-56 could not be so
treated as there was no proof that t he
signatures were nmade by Fakhruddin. “In this
submi ssion M. Kohli is right. The evidence
of Tahir Ali, P.W14 which has been relied
upon is not definite on this point. He does
not say that the signatures were of
Fakhruddin who was the accused in.  the case.
He only says that the persons whose signatures
were made in the register, signed it and this

| eaves the mtter at |arge. There is,
however, proof that the other witing was,
made , Fakhruddin the appellant. The  Sub-

I nspector, P.W 33 took the precaution  of

having two witnesses P.W. Nos. 16 and 27. O

these P.W 16 did not identify the appellant

as the witer but the other

915

P. W 27 did. Exhi bi t P-61, t her ef or e,

furni shes the necessary conparative material."
According to the appellant’s | earned counsel, the H gh Court
has not properly understood the principle of lawlaid down
by this Court in its various decisions. Qur attention was
invited to Chhota Lal Patni’s case (supra) where it is
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observed : --
"A Court is conpetent to conpare the disputed
witing of a person with others which are

adnmitted or proved to be his witings. It nmay
not be safe for a Court to record a finding
about , a person’s witing in a certain

docunent nerely on the basis of conparison
but a Court can itself conpare the witings in
or der to appreciate properly t he ot her
evi dence produced before it in that regard.
The opinion of a handwiting expert 1is also
relevant in view of s. 45 of the Evidence Act,
but that too is not conclusive. It has also
been held that the sole evidence of a
handwiting expert is not normally sufficient
for recording a definite finding about the
witing being of a certain person or not. It
follows that it is not essential that
the handwiting expert nust be examned in a
case to prove or disprove the di sput ed
writing. It was therefore not right for the
| earned Judge to consider it unsafe to rely
upon the evidence of the conplainant in a case
like ‘this, i.e., in a case in whhich no
handwri ting expert had been exam ned in
support’ of his statenment.”
It was enphasised by the appellant’s | earned counsel that
according to this 'decisionit is not safe to record a
finding about a person’s witing nmerely on the basis of
conpari son because the opinion of a hand-whiting expert is
not conclusive and his evidence is normally insufficient for
recording a definite finding about the witing being of a

certain person or not. |Indeed the appellant’s contention
was that in Fakhruddin's case (supra) though reference was
made to this decision, its ratio was not properly

appreci ated and the decision in Fakhruddin (supra) is not in
conformity wth this earlier decision. W are unable to
agree with this subm ssion. Reference was also made by the
appel l ants counsel to Shashi Kumar (supra) where /it is
observed that the expert evidence as to hand-witing is
opi nion evidence and it can rarely, it ever, take the place
of substantive evidence and therefore before acting on it
the courts usually look for corroboration either by ~direct
or circunstantial evidence. |n Shashi Kumar (supra), it may
be pointed out, this Court found all the probabilities
agai nst the expert opinion and the direct testinmony of two
wi t nesses accepted by this Court also wholly inconsistent
wi th that opinion.

916

In our view, the legal position enunciated in Fakhruddin
(supra) cannot be said to be inconsistent with theratio of
any one of the earlier decisions to which reference has been
made therein. How it is no doubt true that the opinion of a
hand-writing expert given in evidence is no less fallible

than any other expert opinion adduced in evidence with the
result that such evidence has to be received wth great
caution. But this opinion evidence, which is relevant, may
be worthy of acceptance if there is internal or externa

evidence relating to the document in question supporting the
view expressed by the expert. |If after comparison of the
di sputed and the admitted witings by the Court itself, when
the Presiding Oficer is famliar with that |anguage, it is
consi dered safe to accept the opinion of the expert then the
conclusion so arrived at cannot be assailed on special |eave
on the niece ground that conparison hand-witing is
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general | y consi dered as hazardous and inclusive and that the
opi nion of the hand-witing expert has to be received wth
consi derabl e caution. The question in each case falls for
determ nation on the appreciation of evidence and unless
some serious infirmty or gave failure of justice is shown,
this Court would normally refrain from reappraising the
matter on appeal by special leave. the Trial Court in this
case agreeing with the principle of law enunciated by this
Court conpared the relevant docunments and arrived at the
concl usion that they have all been witten in one hand. The
| earned 11 Tenporary Sessions Judge on appeal, after
referring to the conparison of the disputed and specinen
witings by the "trial Magistrate. hinself conpared those
witings with the help of the expert’s opinion and his
report and cane to a definite conclusion "that the disputed
hand-writings tally with the specimen hand-witing". |In the
Hi gh Court also the |earned Single Judge, after referring to
the decision in Fakhruddin (supra), observed as follows :-
"I  have nyself “made a conparison of the
specimen witing of the applicant with the
witing contained in the two letters. I
have not the | east doubt that the witing in
the post-card and he witing in the adnmtted
witing of the applicant are the same. Thus,
I  have no reason to differ from the finding
recorded by the courts below. "
No serious attenpt was nmade on behal f of the appellant to
find fault wth the approach of the three 'courts bel ow
There is, therefore, no ground made out for interference by
this Court with the appellant’s conviction. Unfortunately,
the record is not before us otherw se we would have also
tried to examine for ourselves the disputed and the specinmen
hand-writings. However , in view of t he concurrent
decisions’ of the three courts bel ow, we did not consider it
necessary to adjourn the hearing of this case to have the
documents before us for our exam nation

917

The next question is one of sentence which is ‘always a
matter of sone difficulty. It generally poses a conplex
problem which requires a working conpronise between the
conpeti ng views based on reformative, det errent and
retributive theories of punishments. Though a |arge nunber
of factors fall for consideration in determning t he

appropriate sentence, the broad object of punishnment of  an
accused found guilty in progressive civilized societies is
to inpress on the guilty party that conmi ssion of  crinmes
does not pay and that it is both against his ~individua
interest and al so against the larger interest of the society
to which he belongs. The sentence to be appropriate should,
therefore, be neither too harsh nor too |enient. In the
case, in hand the inposition of rigorous inprisonnent for
one year upheld by the appellate and the revisional | courts
may not have been considered by us in the normal course to
be too harsh calling for interference under Article 136  of
the Constitution. The difficulty now posed is that the
appellant is on bail and he has served out only one nonth's
sent ence. He was originally sentenced by the trial Court
on. April 17, 1967 for the offence committed as far back as
1964. The proceedi ng agai nst him have | asted for ’'nore than
8 years. He was released on bail by this Court in January,
1970. To, send himback to jail now after the | apse of so,
many years for serving out the remaining period of sentence
seems to us on the facts and circunstances of this case to
be sonmewhat harsh. The offence of attenpted exertion
undoubtedly reflects to sone extent anti-social depravity of
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mnd but the attenpt did not succeed. We, therefore,
consider that on the facts and circunstances of this case
the ends of substantial justice would be anply net it W now
reduce the sentence of inprisonment to that al r eady
undergone but also inpose fine of Rs. 700/- and in default
of paynent of fine direct that he wundergoes rigorous

imprisonnent for a period of three nonths. We order
accordi ngly. The appeal is thus accepted in part as just
st at ed.

G C Appeal allowed in part.
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