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ACT:
Wit of nmandanus-Di sputed questions of fact and |aw Dispute
regarding title-Wiether renmedy by way of wit appropriate

-When wit can issue to private individual-State illegally
evi cting Person from house- Anot her Person taking Possession
bona fide w thout know edge of i llegal eviction-Wether wit

can issue against such person-Constitution of -India, Art.
226.

HEADNOTE:

J, a displaced person, was found Prinma facie entitled to
all otment of a house and the Accommpdation O ficer noved his
famly into the house on May 10, 1952, but no - letter of
allotment was issued to him Later, when certain facts
becane known which in the opinion of the Union  of India
disentitled j to the allotnent, he was inforned that the
house could not be allotted to him | was evicted from the
house on Septenber 27, 1952, without being given 15 days
notice as required by S. 3 of the Public Preni ses Eviction
Act (XXVIl of 1950). The house was then allotted to S and
he was given possession on Cctober 3, 1952. J filed a
petition wunder Art. 226 of the Constitution in the  High
Court. The Hi gh Court ordered the Union of India and also S
to restore possession of the house to J. S appeal ed. / Held,
that the H gh Court erred in issuing the wit of nandamnus.
There was a serious dispute on questions of fact between the
parties and also whether j had acquired any title to the
property in dispute. Proceedings by way of a Wit were not
appropriate in a case where the decision of the Court would
amount to a decree declaring a party’'s title and ordering
restoration of possession. The proper renedy in such a case
is by way of a title suit in a Cvil Court. The alternative
renedy of obtaining relief by a
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wit of mandanus or an order in the nature of mandanus coul d
only be had if the facts were not in dispute and the title
to the. property in dispute was clear

As the eviction of J was illegal on account of the failure
to give him notice under S. 3 O the Public Premses
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Eviction Act a wit of mandamus m ght have issued to the

Union if the property had still been in its possession. But
no such wit could issue to S as, nornally, it does not
issue to a private individual. |If it had been proved that

the Union and S had colluded, and the transaction between
them was nerely colourable, entered into with a view to
deprive J of his rights, jurisdiction to issue the wit
m ght be said to exist in the Court. The wit however could
not issue to S who had, apparently, entered into bona fide
possession of the house without know edge that J had been
illegally evicted therefrom

R v. Chestey Corporation, (1855) 25 L.J.Q B. 61, applied.

JUDGVENT:

Cl VI L APPELLATE JURI SDICTI ON: Civil Appeal No.

132 of /1954.

Appeal | by special leave fromthe judgnent and order dated
April 30, 1953, of the Crcuit Bench of the Punjab High
Court at Delhi—in Gvil Wit Application No. 314 of 1952.
Ram Lal Anand and S. N. _Anand, for the appellant.

R Ganpathy lyer and R~ H Dhebar, for respondent No. 1.

A.N. Gover and K L. Mehta, for the respondent No. 2.

1957. WMarch 7. The Judgnent of the Court was delivered by

| MAM J.--The respondent Jagan Nath filed a  petition under
Art. 226 of the Constitution in the Punjab H-gh Court which
was al | owed. The Hi gh Court ordered the respondent The
Union of India and the appellant Sohan Lal to forthwith
restore possession of house No. 35 situatedin West Pate
Nagar, Delhi to Jagan Nath. Against this order of the High
Court the appellant applied for and obtai ned special |eave
to appeal to this Court.

Jagan Nath is a displaced person and a refugee from
Paki st an. The CGovernnent of India had devised various
schenes for the rehabilitation of refugees. One
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of these was a schene for sale of certain houses constructed
by the Governnent of India for refugees in Wst Patel Nagar
It was not intended -under the schene to entertain
applications from displaced persons who had already been
allotted agricultural land in East Punjab. A limted nunber
of houses known as ’'box-type tenenents" were constructed.
According to -he procedure prescribed in order to give
effect to the schenme, only those displaced persons, who were
regi stered before the 15th of August, 1948, and were gain-
fully enployed, were eligible for allotnent of a house. A
di spl aced person wishing to apply for allotnent of a house
was required to submt an application in the prescribed form
offering to purchase a house in Wst Patel Nagar. If the
applicant was prima facie eligible, he could be instructed
to deposit the sale price of the house in the treasury, his
eligibility to be verified later on Permssion to deposit
the sale price did not nean that his eligibility had been
accept ed. After paynent of the sale price the applicant
could be required to produce proof of his eligibility. A
list would be prepared of all the applicants who had
deposited the sale price and whose eligibility had been
verified. |If the nunber of the applicants was in excess of
the available nunmber of houses, those, whose treasury
challans bore a later date, would be excluded and their
noney refunded. The applicants whose nanes were included in
the final list would be required to pay the ground. rent by
a specified date. A particular house would be allotted to
an applicant by drawing lots. Jagan Nath had got hinself
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regi stered as a refugee on Decenber 31, 1947. He had nmade
his application in the prescribed form He had deposited
the sumof Rs. 5,600 as the sale price after his prim facie
eligibility had been accepted. He had also deposited the
ground rent for the plot on which the house had been built,

havi ng been informed previously that it had been decided to
all ot hima two-roonmed encl osed verandah "box-type" house in
West Patel Nagar. He was informed that the allotnent of a
particul ar house woul d be decided by drawing lots at site on
February 15, 1952, at 3 p.m As the result of the draw ng of
| ots, house No. 35, the
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property in dispute in this appeal, fell to his lot.

According to Jagan Nath, on May 10, 1952, the Accommpdati on
Oficer in his absence renpved the nenbers of his famly
along with his entire belongings to the house in dispute in
a truck and he and his famly thus entered into possession
of the house in dispute. Jagan Nath, however, was evicted
from the house in dispute on Septenber 27, 1952, by virtue
of a warrant of eviction dated Septenber 11, 1952,
purporting to have been issued under-s. 25 of Ordinance 111
of 1952. After his eviction,possession of the house in
di spute was given to the appellant on Cctober 3, 1952. The
appel lant, who is also a displaced person, had applied on
February 27, 1952, for allotnment of a house in Wst Pate

Nagar . He had made the deposit of Rs. 5,600 as sale price
and had apparently conplied with all t he necessary
conditions for allotnment of a house to himand the house in
di spute was allotted to himon July 31, 1952. ' The appell ant
has been in possession of the disputed house since Cctober
3, 1952.

The appellant’s main contention has been that, having regard
to the circunstances of 'the case, the High Court erred in
maki ng the order it did which presumably purported to be in
the nature of a wit of mandanus. There was a serious
di spute on questions of fact between the parties and also
whet her Jagan Nath had acquired(in law any title to the
property in dispute. Proceedings by way of a wit were not
appropriate in a case where the decision of the Court  would
amount to a decree declaring Jagan Nath's title and ordering
restoration of possession. The proper renedy open to Jagan
Nath was to get his title declared in the ordinary way in a
Cvil Court. The alternative remedy of obtaining relief by
a wit of mandanus or an order in the nature of ~mandanus
could only be had if the facts were not in dispute and Jagan
Nath's title to the property in dispute was clear. It was
further contended on behalf of the appellant that a wit of
mandanus or an order in the nature of mandanmus could not be
made against the appellant, a private individual. He’' had
cone into |awful possession and there was no evidence of
col [ usi on
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bet ween himand the Union of India and there was no finding
by the High Court that the appellant had acted in collusion
with the Union of India as a result of which Jagan Nath was
di spossessed of the property in dispute and the same was
allotted to him

On behalf of Jagan Nath, it was urged that when he entered
i nto possession of the property in dispute he did not do so
as a trespasser. He had been inducted on the property by
the Accommmodation Officer. He could not have been illegally
evi ct ed. S. 3 of the Public Prem ses (Eviction) Act, 1950
(Act No. XXVIl of 1950), required a notice to be served upon
himdirecting himto vacate the premses within 15 days from
the date of the service of the notice upon him before he
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could be evicted. This was not done and he had been evicted
wi thout conplying with the mandatory provisions of a. 3 of
the said Act. H s eviction was a high-handed act of the
CGovernment without any |egal justification whatsoever. The
Union of India which had illegaly evicted him should be
ordered to restore possession of the property in dispute to
him and as the eviction was at the instance of the
appel l ant, he should also be directed to restore possession
of the said property to Jagan Nath. Reliance was placed
upon certain decisions of the Hgh Courts of Punjab in
Khushal Singh v. Shri Rameshwar Dayal, Deputy Commi ssioner
Del hi (1), Hyderabad in G Kistareddy v. Comr. of City
Police, Hyderabad (2) and Pepsu in Mhinder Singh v. State
of Pepsu (1), as well as certain observations in the
judgrment of this Court in the case of Wazir Chand v. The
state of Hi machal Pradesh (4) in support of the proposition
that, as Jagan Nath was in possession and he had been
illegally  evicted, he was entitled to have property, from
whi ch he had been illegally evicted, restored to him

We do not propose to enquire into the nerits of the riva
clains of title to the property in- dispute set up by the
appel I ant and Jagan Nath. [If we were to do so, we would be
entering into a field of investigation which is nore
appropriate for a Cvil Court in a properly constituted suit
to do rather than for a Court exercising

(1) I.L.R [1954] Punjab 211

(2) A1.R [1952] Hyderabad 36.

(3) A I1.R [1955] Pepsu 60.

(4) [1955] S.C. R 408.

S.C R 743

the prerogative of issuing wits. There are questions of
fact and law which are in dispute requiring determnation
before the respective clains of the parties to this ' appea
can be decided. Before the property in dispute can be
restored to Jagan Nath it w |l _be necessary to declare that
he had title in that property and was entitled to  recover
possession of it. This would in effect anbunt to passing a
decree in his favour. In the circunstances to be nentioned
hereafter, it is a matter for serious consideration whether
in proceedings under Art. 226 of the Constitution such a
decl arati on ought to be made and restoration of the property
to Jagan Nat h be ordered.

Jagan Nath had entered into a transaction with the Union of
India upto a certain stage with respect to the property in
di spute, but no letter of allotnent had been .Jissued him
I ndeed, he had been infornmed, when certain facts became
known, that the property in question could not be allotted
to himas he was a displaced person who had been allotted
land in East Punjab. As between Jagan Nath and the Uni on of
India it wll be necessary to decide what rights were
acquired by the forner in the property upto the stage when
the latter informed Jagan Nath that the property would not
be allotted to him Another question for decision will be
whet her Jagan Nath was allowed to enter into possession  of
the property because it was allotted to him or under a
m sapprehension as the Union of India was nisled by the
contents of his application. The case of the Union of India
is that under the schene Jagan Nath was not eligible for
allotment of a house in Wst Patel Nagar, as it was
subsequent |y di scovered that he had been allotted, previous
to his application, agricultural land in the District of
Hi ssar. Being satisfied that Jagan Nath was not eligible
for allotment, the Union of India refused to allot to him
the tenenent No. 35, West Patel Nagar and allotnent of that
house was nade to the appellant who was found to be eligible
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in every way. The appellant was accordingly gi ven
possession of the property after Jagan Nath's eviction. The
appel ant had conplied with all the conditions inposed by
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the Union of India and a letter of allotnment was actually
i ssued to himand he entered into possession of the property
in dispute under the authority of the Union of India. Did
the appellant thereby acquire a legal right to hold the
property as a agai nst Jagan Nath? |n our opinion, all these
guestions should be decided in a properly constituted suit
in a Cvil Court rather than in proceedi ngs under Art. 226
of the Constitution.

The eviction of Jagan Nath was in contravention of the
express provisions of s. 3 of the Public Prem ses (Eviction)
Act. His eviction, therefore, was illegal. He was entitled
to be evicted in due course of law and a wit of nandanus
could issue to or-an order in the nature of mandamus could
be made agai nst the Union of India to restore possession of
the property to Jagan Natb from which he had been evicted
the property was still in the possession of the Union of
I ndi a. The property in dispute, however, is in possession
of the appellant. There is no evidence and no finding of
the H gh Court that the appellant was in collusion with the
Union of India or that he had know edge that the eviction of

Jagan Nath was illegal. Normally, a wit of mandamus does
not issue to or an order in the nature of mandanus is not
nmade against a private individual. Such an-order is nmade

agai nst a person directing himto do sonme particular thing,
specified in the order, which appertains to his office and
is in the nature of a public duty (Halsbury's Laws of
Engl and Vol. 11, Lord Sinobnds Edition, p.-84). If it had
been proved that the Union of -India and the appellant had
col luded, and the transaction between them was  nerely
colourable, entered into with a view to deprive Jagan Nath
of his rights, jurisdictionto issuea wit to or make an
order in the nature of mandanus against the appellant m ght
be said to exist in a Court. W have not been able/'to find
a direct authority to cover a case |like the one before us,
but it would appear that so far as election to an office is
concerned, a nandanmus to restore, admit, or —elect” to an
office will not be granted unless the office is vacant. I'f
the office is in fact full, proceedi ngs nust be taken by way
of injunction or election petition to oust the party. in
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possession and that a mandanus wll go only on~ the
supposition that there 1is nobody holding the office in
guestion. In R v. Chester Corporation (1) it was held that
it is an inflexible rule of |aw that where a person has been
de facto elected to a corporate office, and has accepted and
acted in the office, the validity of the election and the
title to the office can only be- tried by proceeding on a
gqguo warranto information. A mandanmus will not [lie ' unless
the election can be shown to be nerely col ourable. We
cannot see why in principle there should be a distinction
nmade between such a case and the case of a person, who has,
apparently, entered into bona fide possession of a property
wi t hout know edge that any person had been illegally evicted
therefrom

In our opinion, the H gh Court erred in allowing the
application of Jagan Nath filed under Art. 226 of the
Constitution and making the order it did. The appeal is
accordingly allowed and the order of the High Court is set
asi de. In the circunstances of the present case, however,
we are of the opinion that each party should bear his own
costs in this Court and in the H gh Court.




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 6 of 6

Appeal

al | oned.




