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ACT:

Mai nt enance of Internal Security Act, 1971-S. 3(2) Public
O der What it anpunts to.

HEADNOTE

The petitioner was arrested and detai ned under s.9 read with
section 3(2) of the Miintenance of Internal Security Act of
1971 on the grounds :-(1) that on 16-4-71 at about 8 p.m
the petitioner, a nenber of the action squad of C. P.1, (M),
along with others, committed a nmurderous assault on one Shr

Bul o Das Gupta, who later died in hospital. As a result of
this crime, people of the locality becanme highly terrorised
and the public peace was greatly disturbed : and (2) on
19-7-71 at 7.30 p.m the petitioner, along wth others
forcibly entered a school and set fire to the schoo

bui | di ngs, causing irreparable loss to the institution wth
the object of causing dislocation in the present system of
education and conpelling the school authorities to close it
down and as a result or the fire the teachers and the |oca
peopl e becane panicky and the public peace was greatly
di st ur bed.

In this Court it was subnmitted by the counsel appearing as
amcus curiae that the petitioner had been arrested on
August 5, 1971 in connection with six cases. He was ' bailed
out on Novenber 10, 1971 but was rearrested soon thereafter.
It was further submitted that ground no. | stated in the
order of detention, was vague and had no relevance to the
mai ntenance of public order wth the result that the
petitioner’s detention was illegal.

Al owi ng the petition,

HELD : (1) Ground no. 1 which does not nention the nanmes or
details of the others along with whomthe petitioner was
alleged to have conmitted the assault only refers to an
assault on an individual which prima facie appear to raise
only a law and order problem It nmerely nmentions nurderous
assault by the petitioner on Bulo Das Gupta w thout show ng
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either the nature of the weapon used or the nature or extent
of the injuries inflicted; it also does not disclose as to
how long after the assault the injured person died; the
notive or the purpose of the assault is also not stated.

The difference between mai ntenance of law and order and its

di sturbance and maintenance of public order lies in the
degree and extent of disturbance and its effect on the
current life of the community. Public order is the even

tempo of the life of the comunity taking the country as a
whole or even a specified locality. D sturbance of public
order is to be distinguished from acts directed against
i ndi viduals which do not disturb the society to the extent
of causing a general disturbance of public tranquillity.
Public order indeed enbraces nore of the comunity than does
| aw and order. [846 F]

It is always a question of degree of the harmand its effect
upon the comunity. The question to ask is : "Does it |ead
to di sturbance of the current Iife of the comunity so as to
amount | to a-disturbance of the public order, or does it
ef fect nerely an, individual 1eaving the tranquillity of the
soci ety undisturbed ?" Thi's question is to be answered in
every case on facts. There is no rigid formula by which
one case can be distinguished fromanother. [847 H|

843

Dr. Ram Manohar Lohia v. State of Bihar, [1966] 1 S.C.R
709 and Arun Shah v. State of West Bengal, [1970] 3 S.C. R
288, referred to.

(ii) I'n the present case, the solitary incident of assault
on one individual which may wel |l ‘be equated with an ordinary
murder without any further details about the assault can
hardly be said to disturb public peace or place public order
in jeopardy so as to bring the case within the purview of

the Act. It can only raise a |aw and order problemand no
nore. [848 C- D
(iii) Ground no. 2, however, is quite germane to the

probl em of maintenance of public order; but in the  absence
of ground no. 1, it is difficult to conprehend whether the
detaining authority would have felt satisfied to nake /'the

i mpugned order. It has been laid down by this Court that
the requirenent that the grounds nmust not be vague has to be
satisfied with respect to each of the grounds. Were power
is vested in a statutory authority to deprive the liberty of
a subject on its subjective satisfaction with reference to
specified matters, if that satisfactionis stated to  be
based on a nunber of grounds or for a variety of reasons,
all taken together, and if sonme out of themare found to be
non-exi stent or irrelevant, the very exercise of that power
woul d be bad. But in applying this principle the Court mnust
be satisfied that the vague or non-existent or  irrelevant
grounds or reasons are such as, if excluded, m ght
reasonably have affected the subjective satisfaction of the
appropriate authority. |In the present case there were only
two grounds and ground no. 1 which is irrelevant is not of
an unessential nature. Its exclusion from consideration
m ght reasonably have affected the subjective satisfaction
of the .authority making the inpugned order of detention

[ 848 E]

Keshab Tal pade v. The King Enperor, [1943] F.C. R 88, Dwarka
Das Bhatia v. State of Janmu & Kashmir, [1956]S.C.R 948,
Dr. Ram Krishan Bhardwaj v. The State of Delhi, [1953]
S.CR 708, WMtilal Jainv. State of Bihar, [1968] 2

S.CR 505, Arun Ghosli v. State of West ,Bengal, [1970] 3
S.C.R 288, Dr. Ram Manohar Lohia v. State of Bihar, [1966]
I S.CR 709, Pushkar Mikheriee & Ors. v. State of West
Bengal, [1969] 2 S.C. R 635, Shyam al Chakraborty v. The
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Conmi ssioner of Police, Calcutta and Anr., [1970] 1 S.C R
762 Ncegendra Nath Mondal v. The State of West Bengal ,
A l.R 1972 S.C. 665, Sudhir Kumar Saha v. Comm ssi oner of
Police, Calcutta, [1970] 3 S.C.R 360, Sk. Kader v. The
State of West Bengal, A l.R 1972 S.C. 1647, Kanu Biswas V.
State of West Bengal, A I.R 1972 S.C. 1656, Kishori Mbhan
v. State of West Bengal, A 1.R 1972 S.C. 1749 and Anmiya
Kumar Karmakar v. State of West Bengal, WP. No. 190 of 1972
deci ded on 31-7-1972, referred to.

(iv) The Act encroaches on the highly cherished right of
personal liberty by conferring on t he executive
extraordi nary power to detain persons, wthout trial by
conmng to subjective decisions. The detaining authority in
exer ci si ng this power nust act strictly wi thin t he
l[limtations this Act places on its power so that the

guarantee of personal liberty is not inperiled beyond what
the Constitution and the | aw strictly provide. The Ilimted
right of  redress conferred on the detenu wunder the |aw
deserves to be construed wth permissible liberality

consistently with the provisions. of the Act and t he
constitutional guarantee. ~The inmpugned ,order in this case
seenms to have been nade wi thout paying due heed to the
provisions of the Act and is clearly beyond the statutory
scope. 1850 G

(v) Further the respondent did not reply to the avernents
of the petitioner that he bad been arrested six tinmes before

and that he was rel eased on bail; noreover in the grounds
supplied to the detenu were was no
844

reference to the petitioner being a staunch supporter of
C.PI. (M) Party. The i mpugned order nust, therefore, be
struck down.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 252 of 1972.

Under Article 32 of the Constitution of India for a wit in

the nature of habeas corpus.

S. K Ganbhir, for the petitioner (am cus curiae)

CGobi nd Mukhoty and G S. Chatterjee, for the, respondent.

The Judgnent of the Court was delivered by

DUA, J. This petition for a wit in the nature of ~habeas

corpus, by Manu Bhusan Roy Pradhan has been forwarded to

this Court by the Superintendent, Dum Dum Central Jail, West

Bengal

Pursuant to the order of detention passed by the District

Magi strate, Jal paiguri, on August 21, 1971 in  exercise of

the powers conferred on himby S. 9 read with sub-s. (2) of

S. 3 of the Maintenance of Internal Security Act, 26 of 1971

(hereinafter called the Act) with a viewto preventing the

petitioner from acting in any nianner prejudicial 'to the

mai nt enance of public order, he was arrested on Novenber 11

1971. The grounds of detention served on the petitioner  at

the time of his arrest read
"On 16-4-71 at about 20.00 hours you along
with others committed a nurderous assault on
Shri  Bulo Das Gupta on the road in front of
the office of Mahila Samity, Dhupguri, Police
Station Dhupguri, District Jal paiguri causing
severe injuries on his person. Shri Das CGupta
subsequently died in hospital. As a result of
this mnurder conmitted by you people of the
locality became highly terrorised and the
public peace was greatly disturbed.
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On 19-7-1971 at about 19.30 hours you along
with others forcibly entered into Dhupguri
H gh School, Police Station Dhupguri, District
Jal pai guri and set fire to t he schoo
buil dings causing irreparable loss to the
institution in particular and the people in
general. you set fire to the school with the
ulterior object of causing dislocation in the
present system of education and to conpel the
school authorities to close down the same. As
aresult of the fire set by you, the teachers
and the | ocal people becane panic-stricken and
the public peace was greatly disturbed."
The fact of making the detention order was reported to the
State CGovernment on August 23, 1971. It was approved by the
said Government on August 31, 1971; the sane day this fact
was
845
reported to the Central Government. On Decenber 9, 1971 the
case was placed before the, ‘Advisory Board which gave its
opi nion as per-its report dated January 18, 1972 that there
was sufficient cause for the petitioner’'s detention. The
State Governnent confirmed this order on February 1, 1972
and this fact was reported to the Central Government on
February 3, 1972.
The petitioner’'s representation was received by the State
Government on Decenber 11, 1971. But it was considered on
January 14, 1972.  In the counter-affidavit this delay has
been expl ained’ in these words :
A due to influx of refugees as well as
the Paki stan aggression at that tine, nost of
the officers of the Hone Departnent  of the
State Governnment were very busy with' serious
pr obl ens which threatened and faced t he
country at that tine, and as such the said
representation coul d not be consi der ed
earlier. Moreover | further state that delay
was also caused due to abrupt increase in
nunber of the detention cases during that tine
as there was spate of anti-social activities
by Naxalities and other political —extremsts
inthe State."
Before us Shri S. K. Ganbhir, the |earned counsel appearing
as am cus curiae subnitted that the petitioner, who'is only
17 vyears old and is studying in the Xth class in Dhupgur
H gh School, was arrested on August 5, 1971 in connection
with six cases. He was bailed out on Novenber 10, 1971 but
was re-arrested soon thereafter. |t was further submtted
that ground no. | stated in, the order of detention is
vague and has al so no rel evance to the mai ntenance of public
order with the result that the petitioner’s detention nust
be held to be bad in law for it is not possible to say how
far this ground influenced the decision of the authority
concerned in making the inpugned order of detention
On behalf of the State it was contended that the petitioner
was found to be abscondi ng when the detention order was nade
and: that lie was arrested on Novenber 11, 1971. Rel i ance
for this submi ssion was placed on the counter-affidavit. It
is note-worthy that in that counter-affidavit, which was
affirmed on August 24, 1972 by the Deputy Secretary, Home
(Special) Departnent of Governnent of Wst Bengal, nothing,
has been stated in reply to the avernents nade in the
petitioner’s representation dated Decenber 4/ 6, 1971
addr essed from Jail to the Assistant Secretary Hone
(Special) Departnent, Governnment of West Bengal regarding
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the petitioner’s arrest in six cases of which specific
nunbers were stated; nor is there any positive reply to the
averment that he had been bailed out on Novenmber 10, 1971
846
Surprisingly enough no explanation was suggested for this
om ssion even at the Bar during the course of argunents in
this Court.
The respondents’ |earned counsel relied on the avernents
nmade in para 7 of the counter-affidavit. It is stated
therein :
"The detenu-petitioner is a staunch supporter
of CP.l1. (M) party and is active nenber of
the Actionsquad of that party. It appears
that the petitioner along with his associates
on 16-4-71 at about 20.00 hours conmitted
nmur derous assault on Shri Bulo Das Gupta on
the road “in front of Mahila Samity P. S
Dhupguri~ in consequence whereof he died. It
further appears that the detenu-petitioner
along with others forcibly entered Dhupguri
H gh School -~ on 19-7-71 and set fire to the
school buil di ngs causi ng substantial damages
with ulterior object of causing dislocation in
the pr esent system of educati on. The
aforesaid activities of the petitioner causes
panic /comotion anongst the nmenbers of the
general public as well as the teachers of the
said institutes and di sturbed public order and
so the petitioner was detained under the said
Act . "
It was contended that this averment brings the -petitioner’s
case within the purview of S. 3(1) and (2) of the Act even
though in the grounds supplied to the detenu there was no
reference to his being a staunch supporter of CP.1. (M)
party and to his being an active nmenber of the Action-squad
of that party.
In our view, ground no. 1 which does not nention the nanes
details of the others along with whom the petitioner is
alleged to have conmitted the assault, only refers 'to an
assault on an individual named Bul o Das CGupta on April 16,
1971 which prinma facie appears to raise only a | aw and order
problem in Arun Ghosh v. State of Wst Bengal (1) severa
instances of assaults were stated in the grounds of
det enti on. H dayatullah C.J. speaking for the Court
observed in that case
"The subnission of the counsel is that these
are stray acts directed against individuals
and are not subversive of public order. and
therefore the detention on the  ostensible
ground of preventing himfrom acting 'in a
manner prejudicial to public order -was not
justified. In support of this subm ssion
reference is nmade to three cases, of
this Court : Dr. Ram Manohar Lohia v. State of
Bi har (2) Pushkar Mikherjee & Ors. v. State  of
West Bengal 3 ) and Shyanal Chakraborty v. The
Comm ssioner of Police Calcutta & Anr. (4)

In Dr. Ram

(1) [1970] 3 S.C.R 288.
(2) [1966] 1 S.C.R 709.
(3) [1969] 2 S.C.R 635.
(4) [1970] 1 S.C.R 762.
847

Manohar Lohia' s case this Court pointed out
the difference between nai ntenance of |aw and




http://JUDIS.NIC.IN SUPREME COURT OF | NDI A Page 6 of 9
order and its di sturbance and the naintenance
of public order and its disturbance. Public

or der was said to enbrace nore of t he
conmunity than | aw and order. Public order is
the even tenpo of the life of the comunity
taking the country as a whole or even a
specified locality. Di sturbance of public
or der is to be distinguished from acts
directed against-individuals which do not
disturb the society to the extent of causing a
general disturbance of public tranquillity.
It is the degree of disturbance and its effect
upon the life of the community in alocality
whi ch determ nes whether the di st ur bance
amounts only to a breach of law and order
Take for instance, a man stabs anot her
Peopl'e may be shocked and even di sturbed, but,
the life of the conmunity keeps noving at an
even tenpo, however nmuch one may dislike the
act. Take another case of a town where there
i's conmunal tension. A man stabs a nenber of
the other comunity. This is an act of a very
different sort. |Its inplications are deeper
and it affects the even tenpo of life and
public order is jeopardized because the reper-
cussions of the act enbrace | arge sections of
the community and incite themto make further
breaches if the lawand order and to subvert
the public order. An act by itself is not
determnant of “its, own gravity. In its
quality it may not differ fromanother but in
its potentiality it my be very different."
The | earned Chief Justice, after referringto the, lines of
demarcation drawn by Ramaswanm J., inWP. 179 of 1968
bet ween serious and aggravated fornms of breaches of public
order which affect the comunity or endanger the public
interest at large and m nor breaches of peace which do not
affect the public at large, and after noting the anal ogy
drawmn by Ramaswam J., between public and private crines,
cautioned against that analogy being pushed too far,
observing, that a large nunber of acts directed against
persons or individuals may total up into a breach of public
order. After referring to Dr. Ram Manohar Lohia' s case
(supra) the | earned Chief Justice observed
"I't is always a question of degree of the harm

and its effect wupon the conmunity. The
guestion to ask is : Does it |ead to
di sturbance of the current of life of the

conmunity so as to anobunt to a disturbance of
the public order or does it affect nmerely an
i ndividual Jleaving the tranquillity - of the
soci ety undi sturbed ? This question has to be
faced in every case on facts. There
848
is no formula by which one case can  be
di stingui shed from anot her."
This view was reaffirnmed in Nagendra Nath Mndal v. The
State ,of West Bengal (1), Sudhir Kumar Saha v. Conmi ssi oner
of Police Calcutta(2), Sk. Kader v. The State of West
Bengal (3), Kanu Biswas v. State of West Bengal (4), Kishori
Mohan v. State ,of West Bengal (5) and Am ya Kumar Kar makar
v. State of West Bengal (6).
Ground no. 1in the case before us nerely nentions nmur-
derous assault by the petitioner on Bulo Das QGupta. It
shows neither the nature of the weapon used nor the nature
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or extent of the injuries inflicted, nor does it disclose as
to how long after the assault the injured person died.

The notive or the purpose of the assault is also not stated.
This kind of a solitary assault on one individual, which may
well be equated with an ordinary murder which is not an
uncommon occurrence, can hardly be said to disturb public
peace or place public order in jeopardy, so as to bring the
case within the purview of, the Act. It can only raise a
| aw and order problemand no nore; its inmpact on the society
as a whole cannot be considered to be so extensive,

wi despread and forceful as to disturb the normal life of the
conmuni ty thereby rudely shaking. the bal anced tenpo of the
orderly life of the ,general public. This ground is,

therefore, not at an relevant for sustaining the order of
detention for preventing the petitioner fromacting in a
manner prejudicial to, the maintenance of public order

Ground no. 2, however, is quite germane to the problem of
mai nt enance of public order. But the question arises
whet her in theabsence of ground no. 1 which, in our view, Ts
wholly “irrel evant, the detaining authority would have felt
sati sfied on the basis of the solitary ground no. 2 alone to
make the inmpugned order. Can it be said that ground no. 1
is of a conparatively unessential nature so as not to have
meani ngfully influenced the decision of the det ai ni ng
aut hority. Simlar problem has faced this Court on a

nunber of occasions and the decision has generally gone in
favour of the detenu. This Court~ in Dr. Ram Krishan

Bhar dwaj V. The State of Delhi(7) laid down that the
requi rement that the grounds nust not be vague nust be
satisfied with respect to eachof the grounds. In Dwarka

Das Bhatia v. The State of Jammu & Kashnmir(8) the principle
deduced fromthe earlier decisions of this Court ‘and also
fromthe decision of the Federal Court in Keshav ' Tal pade
v. The King Enperor(9) was stated thus:

(1) AT.R 1972 S.C. 665.(2) [1970] 3 S.C. R 360.

(3) AI.R [1972] S.C. 1647.(4) A T.R [1972] S.C 1656.
(5)A T.R (1972) S.C. 1749.(6) WP.190/ 1972 dated/31-7-1972
(7) [1953] S.C.R 708. (8) [1956] S.C. R 948.

(9) [1968] 2 S.C. R 505.

849

I ml5

"Where power is vested in a statutory authority to deprive
the liberty of a subject on its subjective satisfaction w th
reference to specified matters, if that satisfaction is
stated to be based on a nunber of grounds or for a variety
of reasons, all taken together, and if sone out of them are
found to be non-existent or irrelevant the very exercise of
that power is bad. That is so because the matter being. one
for subjective satisfaction, it nust be properly based on
all the reasons on which it purports to be based. If/  sone
out of themare found to be nonexistent or irrelevant, the
Court cannot predicate what the subjective satisfaction of
the said authority woul d have been on the exclusion of ‘those
grounds or reasons. To uphold the validity of such an order
in spite of the invalidity of some of the reasons or grounds
woul d be to substitute the objective standards of the Court
for the subjective satisfaction of the statutory authority.
In applying these principles however the Court nust be
satisfied that the vague or irrelevant grounds are such as,
if excluded, mght reasonably have affected the subjective
satisfaction of the appropriate authority. It is not nerely
because sone ground or reason of a conparatively unessentia
nature is defective that such an order based on subjective
sati sfaction can be held to be invalid. The Court while’
anxi ous to safeguard the personal liberty of the individua
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will not lightly interfere with such orders. It is in the
light of these principles that the validity of the inpugned
order has to be judged."
In Rameshwar Lal v. State of Bihar(l) it was observed:
"Since the detenu is not placed before a Magistrate and has
only a right of being supplied the grounds of detention with
a viewto his making a representation to the Advisory Board
the grounds nust not be vague or indefinite and nust afford
a real opportunity to nake a representation against the
detention. Similarly, if a vital ground is shown to be non-
existing so that it could not have and ought not to have,
played a part in the material for consideration, the court
may attach sone inportance to this fact."
In Motilal Jain v. State of Bihar(2), a decision by a Bench
of six Judges, after reviewing the earlier decisions, this
Court expressed its view thus :
(1) [21943] F.C. R 88.
(2) [1968] 3 S.C'R 587.
850
"The defects noticed in the two grounds
menti oned above are sufficient to vitiate the
or der of detention i mpugned in t hese
proceedings as it not possible to- hold that
those grounds could not have influenced the

deci si on of the det ai ni ng aut hority.
Individual liberty is a cherished right, one
of the nost valuable fundamental rights

guaranteed by our Constitution to the citizens
of this country. ~1f that right is invaded,
excepting strictlyin accordance with |aw, the
aggrieved party is entitled to appeal to the
judicial power of the State for relief. We
are not unaware of the fact that the interest
of the society is noless inportant than that
of the individual.~ Qur Constitution has' made
provision for safeguarding the interests of
the society. Its provisions harnonise the
liberty of the " individual with soci a
interest. The authorities have to-act 'solely
on the basis of those provisions. They cannot
deal with the liberty of the individual in a
casual manner, as has been done in this case.
Such an approach does not advance the true
social interest. Continued indifference to
individual liberty is bound to  erode the
structure of our denocratic society."
In the case before us there are only two grounds- on which
the detention order is based. One of themwhich relates to
an occurrence of April, 1971 has no rel evance or relation to
the disturbance of public order. The other ground relates
to an occurrence of July, 1971. This ground is “no doubt
germane to the object of maintenance of public order; but we
are satisfied that the first ground is not of an unessentia
nature and in our viewits exclusion from consideration
m ght reasonably have affected the subjective satisfaction
of the authority making the inpugned order of detention
This was the test laid down in Bhatia's case (supra) and
approved in Mtilal Jain (supra). As has often been em
phasised by this Court the Act encroaches on the highly

cherished right of personal liberty by conferring on the
executive extraordinary power to detain persons without
trial by comng to subjective decisions. The detai ning
authority in exercising this power nust act strictly wthin
the limtations this Act places on its power so that the

guarantee of personal liberty is not inperiled beyond what
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the Constitution and the law strictly provide. The limted
851

fight of redress conferred on the detenu wunder the |aw
deserves to be construed” wth permissible liberality
consistently with the provisions of the Act and t he
constitutional guarantee. W find that the inpugned order
in this case has been nade without paying due heed to the
provisions of the Act and the order is clearly beyond the
statutory scope. The i nmpugned order nust, therefore, be
struck down as outside the Act.

The petitioner was rel eased by us by neans of a short order
on Cctober 4, 1972. W have now stated our reasons in
support of that order.

S.C Petition all owed.

852




