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ACT:

Code of Crimnal Procedure (Act 5 of 1898) 's. 439-Revi si ona
Power of Hi gh Court-Trial Court allow ng conpounding of a
nonconpoundabl e of fence and offence under s. 420, |.P.C and
acquitting accused-Oder one and indivisibl e-Power of Hi gh
Court to set aside acquittal for both offences.

HEADNOTE

The respondent filed a conplaint® against the appellant
al l eging that he had conmitted offences under s. 420 |.P.C
and s. 13 of the Maharashtra Oamnership of Flats (Regulation
of the Pronotion of Construction, Sale, Managenent and
Transfer) Act, 1963, in that he had contravened ss. 3(2)(a)
and 4 of the Act. After sone evidence was recorded the
Magi strate passed an order that since the accused had
undertaken to do certain things within a certain period the

conplainant did not wish to proceed with the trial, that
therefore the case was conpounded, and that the accused was
acquitted. As the appellant went back on the undertaking

the respondent noved the Magistrate for taking ~action for
contenmpt of Court. The Magistrate directed that the papers
may be sent to the Hi gh Court ’'for appropriate action. The
High Court in revision, after notice to the appellant  held
that it, was not a fit case for taking action for contenpt
but set aside the order of acquittal of the appellant and
directed that the Magistrate should proceed with the trial

Di smi ssing the appeal to this Court,

HELD : (1) The offence under s. 13 of the Mharashtra Act
was not conpoundable with or w thout the pernission of the

Court. Where an acquittal is based on conmpounding and the
conpounding is invalid in law, the acquittal would be |iable
to be set aside. 1In the present case, as the acquittal of

the appellant by the trial Court was based upon the
conpoundi ng of an offence which was not conpoundable the
Hi gh Court rightly set aside the acquittal of the appellant.
[ 695E- G 696C E]

K. Chi nnaswany Reddy v. Sate of Andhra Pradesh, [1963] 3
S.C.R 412, followed.

(2) Even though the Hi gh Court acted suo notu in setting
asi de the acquittal of the appellant there was no
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irregularity in the procedure adopted by the H gh Court.
Al that is necessary to bring the High Court’'s powers of

revision into operation is, such information as nmakes the
H gh Court think that an order nade by a Subordinate Court
is fit for the exercise of its powers of revision. [696E, (G
State of Kerala v. Narayani Amma Kamal a Devi, [1962] Supp. 3
S.C.R 943, foll owed.

(3) There is no substance in the contention that High
Court should not have interfered with the acquittal in so
far as it related to the offence under s. 420, |I.P.C. [696H]
(a) The offence under s. 420 |I.P.C. can be conpounded only
with the perm ssion of the Court and no order granting such
perm ssi on has been produced before this Court.-[697A]

692

(b) Assunming that such perm ssion had been granted it is
necessary to know the precise |anguage, because, it is
difficult to predicate whether the Magistrate would have
granted the perm ssion to conpound the of fence under s. 420,
I.P.C., if hewas aware that the offence under s. 13 of the
Mahar asht'ra Act was not conpoundabl e. [697A- B]

(c) noreover, the perm ssion was one indivisible permssion
for both the offences, and in such an event, it is not
perm ssible to sever the perm ssion into two parts and to
uphold it for the offence under s. 420, 1.P.C., and hold it
invalid in respect of the other offence, [697C D

JUDGVENT:

CRI M NAL APPELLATE JURI'SDI CTI ON : Crim nal Appeal No. 88 of
1972.

Appeal by special |eave fromthe judgnent and order dated
January 24, 1972 of the Bonbay Hi gh Court in Crimnal Revi-
sion Application No. 9 of 1972.

M C, Bhandare, R Nagaratnam -~ P. H Parekh and 'S
Bhandare, for the appellant.

N. H. H ngorani and K. Hingorani, for respondent No. 1.

B. D. Sharma, for respondent No. 2.

The Judgnent of the Court was delivered by

KHANNA, J. This appeal by special |eave is directed against
the judgnent of Bonbay Hi gh Court whereby that —court set
aside an order of acquittal nmade against the appellant  in
two cases and directed the trial nmamgistrate to proceed w th
those cases in accordance with | aw.

Par manand Jhaveri respondent No. 1 filed two conplaints
before the court of the Presidency Mgistrate G rgaum
agai nst Ramesh Chandra J. Thakkar appellant and B. K. Shah
on the allegation that the two accused persons had comitted
of fences under section 420 Indian Penal Code and section 13
of the WMaharashtra Oanership of Flats (Regulation of the
Promoti on of Construction, Sale, Managenent and “Transfer)
Act, 1963 (Act 45 of 1963) (hereinafter referred to as the
Maharashtra Act). |In one of the conplaints it was stated
that the accused had agreed to sell tw flats to the
conplainant, while in the second conplaint there was a
simlar allegation regarding agreenent on the part of the
accused to transfer a third plot. The agreenent, it was
stated, had been entered into on February 11, 1967 and the
possession of the flats was to be delivered to t he
conpl ai nant on Decenber 31, 1967. According further to the
conpl ai nant, the accused persons in spite of having received
Rs. 28,000 fromhimhad not delivered possession of the
flats to the conplainant. B. K Shah accused could not be
traced and the two conpl aint cases proceeded only

693
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against the appellant. The follow ng charges were framed
agai nst the appellant on April 2, 1970 :
B PR do hereby- charge you:

as fol | ows
(1) Failed to nake full and true disclosure
of the nature of his tide to the land on which
he intended to construct the flats;
(2) Failed to get the witten agreenents in
respect of flats registered under the Indian
Regi stration Act.
(3) That you i nduced the conplainant to part
with Rs. ~ 28000 on false and di shonest
representati on that you would construct flats
at Mlad and give himthree flats of certain
areain his possession; and thereby committed
an~ of f ence puni shabl e under section 3 and 4
R'W Section 13-14 Maharashtra Owner shi p
Fl ats Act and section 420 of the Indian Pena
Code and wi thin my cogni sance."
On April 30, 1970 after some evidence had been recorded, the
trial magistrate passed the follow ng order:
"The parties at this stage put in an agreenent
wher eby the accused undertakes to do certain
things 'within a certain period and-on such
undertaki ng the conplainant does not wish to
proceed with the trial.  The accused agreed to
the agreement and the case is conmpounded and
accused acquitted.”
On August 17, 1970 respondent No. 1 filed an application be-
fore the trial magistrate stating that though the appellant
had undertaken to deliver possession of the flats by a
certain date or to pay back the anpunt in cash, the said
undertaking had not been fulfilled. Prayer was nmade that
action be taken against the appellant for contenpt of court.
The trial magistrate passed an order on January 25, 1971
wherein it was stated that the appellant had gone’ back on
hi s undertaking given to the court and as such was guilty of
contenmpt of court. The magi strate accordingly directed that
papers be sent to the High Court for appropriate action
agai nst the appell ant.
Wien the matter cane up before the High Court, the learned
j udges constituting the Division Bench took the view that it
was not a fit case in which act-ion under the Contenpt of
Courts Act was called for against the appellant. At the
same time, the |learned judges took the viewthat it was a
fit case in which the order of
694
acquittal rmade agai nst the appellant should.be set” aside.
Before that, on an earlier date of hearing, notice had been
given to the appellant to show cause why the order, of
acquittal should not be set aside. The Hi gh Court
consequently set aside; the order of acquittal and directed
the trial nagistrate to proceed with the trial in both the
conpl aint cases fromthe stage at which respondent No. 1 had
been persuaded to not press-the conplaints.
After hearing M. Bhandare on behalf of the appellant, M.
H ngorani on behal f of respondent No. 1 and M. Sharma on
behal f of the State of Miharashtra, we have cone to the
conclusion that the present appeal is bereft of any nerit.
It would appear fromthe resune of facts, given above that
conplaints against the appellant related to two Kkinds of
of fences, viz, section 420 Indian Penal Code and section 13
of the Maharashtra Act. So far as the of fence under section
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420 I ndi an Pental Code is concerned, it is conpoundable with
the permssion of the court. The offence under section 13
of the Maharashtra Act is, however, not conpoundable either
with or without the pernission of the Court. According to
sub-section (7) of section 345 of the Code of Crimna
Procedure, no of fence shall be conpounded except as provided
by this section. The word "offence’ has been defined in
clause (0) of section 4(1) of the Code to nean any act or
om ssion made punishable by any law for the tinme being in
force. Cause (c) of section 2 of the Maharashtra Act gives
the definition of the word "pronoter"” as under
"(c) "pronoter” means a person who constructs
or causes to be constructed a block or
building of flats for the purpose of
selling
some or all of themto other persons, or to a
conpany, cooperative soci ety or ot her
associ ation of persons, and includes hi s
assi gnees; and where the person who builds and
the person who sells are different persons,
the termincludes both,"
Cl ause (a) of sub-section (2) of section 3 of t he
Maharashtra Act provides that a pronoter who constructs or
intends to construct a block or building of flats shall make
full and true disclosure of the nature of his title to the
land on which the flats are constructed, —or are to be
constructed; such title to the land as aforesaid havi ng been
duly certified by an Attorney-at-law, or by an Advocate of
not less than three years standing. Section 4 of the above
mentioned Act reads as under
"Notwi t hstandi ng~ anything contained in any
other law, a pronoter who intends to construct
or constructs a block or building of " flats,
all or sone of which are to be taken ' or are
taken on ownership basis, shall, before he
accepts any sum of nobney as advance & paynent
deposit, which- shall not be nore than 20 per
cent of the
695
sale price, enter into a witten agreenent for
sale with each of such persons who are to
take, or have taken such flats and the

agreenment shall be registered under the
I ndi an Regi stration Act 1908 and such
agreenment shal | contain the prescri bed
particulars and to such agr eenent there

shal | be attached, such documents _or copies
thereof, in respect of such matters, as may be
prescribed. "

Section 13 of the Maharashtra Act which /deals

with of fences by pronoters is in, t he
fol | owi ngs words
"13. Any pronoter who, wthout reasonable

excuse, fails to conply with or contravenes
any provision of this Act or of any rule nmde
thereunder shall, where no other penalty is
expressly provided for, on conviction, be
puni shed with inprisonnent for a term which
may extend to one year or with fine which may
extend two thousand rupees, or with both; and
a promoter who commits crimnal breach of
trust of any ampbunt advanced or deposited with
him for the purposes nentioned in section 5
shal I, on conviction, be puni shed with
i mprisonment for a termwhich may extend to
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four years, or with fine, or with both."
It would follow fromthe perusal of the above nentioned pro-
visions that a promoter who without reasonable excuse fails
to conply with or contravenes the provisions of sub-section
2(a) of section 3 or section 4 of the Maharashtra Act would
be guilty of an offence under section 13 of that Act and be
liable to be punished accordingly. The allegations against
the appellant were that he ",as guilty of the offence under
section 13 of the- Mharashtra Act because of t he
contravention of section 4 and subsection 2(a) of section 3
of the said Act. As the said offence was not comnmpoundabl e
with or wthout the, perm ssion of the court, the order of
the trial magistrate, inour view, in acquitting the accused
because of the conposition of the offences cannot be said to
be in accordance with |law
In the case of K Chinnaswanmy Reddy v. State of Andhra
Pradesh(1) this Court mentioned the circunstances under
whi ch an order of acquittal can be set aside in revision by
the H gh Court and observed in this context

"W may however indicate sone cases of this

ki nd, which would in our opinion justify the

H gh Court in interfering with a finding of

acquittal in revision. These cases may-be
where  the-trial court hag no jurisdiction to
try /'the case but has still acquitted the

accused, or where
(1) [1963] 3 S. C R 412
696
the trial court has wongly shut out evidence
whi ch the prosecution wi shed to produce, or
where the appeal court has wongly hel d
evi dence which was adnmitted by the trial court
to be inadmissible, or where material evidence
has been overl ooked either by the trial ' court
or by the appeal court, or where the acquitta
is based on a conpounding of the offence,
which is invalid under the | aw. These and
ot her cases of simlar nature can properly be
held to be cases of exceptional nature, where
the Hi gh Court can justifiably interfere wth
an order of acquittal; and in such-a case it
is obvious that it cannot be said that the
H gh Court was doing indirectly-what it could
not do directly in view of the provisions  of
section 439(4)"
It would follow fromthe above that where an acquittal is
based on the compoundi ng of an of fence and the compoundi ng
is invalid under the law, the acquittal would be liable to
be set aside by the High Court in exercise of its revisiona
powers. As the acquittal of the appellant by the /'tria
court in the present case was based upon the conmpoundi ng of
an of fence whi ch was not compoundabl e, the H gh Court in our
view rightly set aside the :acquittal of the appellant.
It is no doubt true that the H gh Court acted suo nmotu in
setting aside the acquittal of the appellant, but that fact
would not show that there was any irregularity in the
procedure adopted by the H gh Court. The opening words of
section 439 of the Code of Crimnal Procedure, viz, "In the
case of any proceedings the record of which has been called
for by itself or which has been reported for orders or which
ot herwi se cones to its know edge’, as observed by this Court
in the case of The State of Kerala v. Narayani Amma Kanal a
Devi (1) produce the result that revisional jurisdiction can
be exercised by the Hi gh Court by being noved either by the
convi cted person hinmself or by any other person or suo notu
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on the basis of its own know edge derived from any source
what soever wi thout being noved by any person at all. Al

that is necessary to bring the Hgh Court’'s powers of
revision into operation is such information as nmnakes the
Hi gh Court think that an order made by a Subordi nate Court
is fit for the exercise of its powers of revision.

M. Bhandare has argued that even if the acquittal of the
appel | ant for the offence under section 13 of t he
Maharashtra Act coul d be set aside by the H gh Court on the
ground that the said offence could not be legal ly
conpounded, the H gh Court should not have interfered wth
the acquittal in so far as it related to an offence under

section 420 Indi an Penal Code. In this respect we

(1) [1962] Supp. 3 S. C R 943

697

find that an offence under section 420 Indian Penal Code can
be compounded only with the perm ssion of the court. No

order granting such - perm ssion has been brought to our
notice. Evenif we were to assune that such permnission was
granted, " as subnitted by M. Bhandare, we do not know the
preci se l'anguage in which the order granting permission was
couched. In the absence of the copy of that order, it is
difficult to predicate as to whether the nmgistrate would
have granted the perm ssion to conpound the offence under
section 420 Indian Penal Code if he was aware that the
of fence under sectiion 13 of the Maharashtra Act was not
conpoundabl e and the case in any event woul d have to be pro-
ceeded with so far ‘as the latter offence was concerned. Al
the same it appears that the said perm ssion war, one
i ndi visible per. mssion for the offences under section 420
I ndi an Penal Code and section-13 of the Maharashtra Act. As
no valid permssion could be granted for the conpoundi ng of
an offence under section 13 of the ~Miharashtra Act, the
perm ssion would have to be heldto be invalid in its
entirety. It is not permissiblein, such an event to sever
the permission into two parts and to uphold it so far as the
of fence under section 420 Indian Penal, Code is concerned
and hold it to be invalid in respect of the offence / under
section 13 of the Maharashtra Act.
The appeal consequently fails and is disnissed.
V.P.S. Appeal di sm ssed.
698




