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PETI TI ONER
BAI J NATH PRASAD TRI PATH

Vs.

RESPONDENT:
THE STATE OF BHOPAL(and connected petition)

DATE OF JUDGVENT:
13/ 02/ 1957

BENCH

ACT:

Crimnal trial-Prosecutionfor offences under s. 161 of the
I ndi an Penal Code and s. 5 of the Prevention of Corruption
Act - Proceedi ngs - quashed for want. of Proper sanction-Fresh
sanction-Second trial for sane offences--Wether betred-
Consti tution of” India, Art. 20 (2)-Code of Crimna
Procedure, S. 403.

HEADNOTE:

The accused was tried and convicted by a Special judge for
of fences under s. 161 of the Indian Penal Code and s. 5 of
the Prevention of 'Corruption Act. ~On appeal the whole
proceedi ngs were quashed as being ab initio invalid for want
of proper sanction. The authorities accorded fresh sanction
and directed the accused to be tried by a Special judge for
the sanme of fences. It was contended by the accused that the
second trial was barred by Art. 20 (2) of the Constitution
of India and by s. 403 -O° the Code of Crimnal Procedure.
Held, that the trial was not barred.” Art. 20 (2) had no

application in the case. The accused was not bei ng
prosecut ed and puni shed for the same of fence nore than once,
the wearlier proceedings having been held to be null and

void. The accused was not tried in the earlier proceedings
by a Court of conpetent jurisdiction, nor was there any
conviction or acquittal in force within the meaning of S
403(1) of the Code to stand as a bar against the trial for
t he same of fence

Yusofalli’Milla v. The King, A l.R (1949) P. C. 264, Basdeo
Agarwal I a v. King-Enperor, (1945) F.C.R 93 and Budha Ml v.
of Delhi, Criminal Appeal No. 17 O 1952, decided on Cctober
1952, foll owed.

JUDGVENT:

ORIG NAL JURISDICTION: Petition No. 115 of 1956, and
Petition No. 132 of 1956.

Petitions under Article 32 of the Constitution of India for
the enforcenent of fundanental rights.

B. D. Sharma, for the petitioners.

C. K. Daphtary, Solicitor-General of India, Porus

A. Mehta and R H. Dhebar, for the respondents,
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1957. February 13. The Judgnment of the Court was delivered
by

S. K. DAS J.-These two petitions for the issue of
appropriate wits restraining t he respondent s from
prosecuting and trying the two petitioners ’'on certain
crimnal charges in circunmstances to be presently stated,
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rai se the sanme question of |aw and have been heard together.
This judgnent will govern them both.

Baij Nath Prasad Tripathi, petitioner in Petition No. 115 of
1956, was a Sub-inspector of Police in the then State of
Bhopal . He was prosecuted in the Court of Shri B. K
Pur ani k, Speci al Judge, Bhopal, and convicted of offences
under s. 161, Indian Penal Code, and s. 5 of the Prevention
of Corruption Act, 1947. He was sentenced to nine nonths’
ri gorous inprisonment on each count. He preferred an appea
against the conviction and sentences to the Judi ci a
Conmi ssi oner of Bhopal. The Judicial Conmi ssioner held by
his judGrent dated March 7, 1956, that no sanction according
to | aw had been given for the prosecution of the -petitioner
and the Special JudGe had no jurisdiction to take cogni zance
of the case; the trial was accordingly ab initio invalid
-and liable to be quashed. He accordingly set aside the
conviction and quashed the entire proceedings before the
Speci al - Judge. He then observed: "The parties would thus be
relegated’ to-the position as if no legal charge-sheet had
been subm tted against the appellant.” On April 4, 1956, the
Chi ef Conmissioner of Bhopal passed-an order under s. 7(2)
of the Criminal Law Arendnent “Act, 1952 (No. XLVI of 1952)
that the petitioner  shall be tried by Shri S. N Shri-
vastava, Special Judge, Bhopal, for certain offences under
the Prevention of 'Corruption Act read with S. 161, Indian
Penal Code. The case of the petitioner is that he cannot be
prosecuted and tried again for the same offences under the
af oresaid order of April 4, 1956.

Sudhakar Dube, petitioner in Petition No. 132 of. 1956, was
al so a Sub-Ilnspector of Policein the then State of Bhopal
He was al so prosecuted in the Court of Shri B. K. Puranik
Speci al Judge, Bhopal, on a
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charge of having accepted illegal gratification for- show ng
official favour to one Panna Lal. The |earned Special Judge

by an order dated January 10, 1956, cane to the conclusion
that no | egal sanction for the prosecution of the petitioner
had been given by the conpetent authority and the sanction
gi ven by the Inspector. General of Police was not valid in
law; he therefore held that the whole trial was  null and
void and he could not take cogni zance of the offences in
guesti on. Accordingly he quashed the proceedings. On
February 7, 1956, the Chief Secretary to the Governnent — of
Bhopal accorded fresh sanction for the prosecution of the
petitioner for offences under s. 161, |ndian Penal Code, and
s. 5 of the Prevention of Corruption Act. The petitioner
then noved this Court for appropriate wits restraining. the
respondents from prosecuting and trying himfor the offences
stated in the fresh sanction aforesaid.

On behal f of both the petitioners the contention is that by
reason of cl. (2) of Art. 20 of the Constitution and 's. 403
of the Code of Criminal Procedure, the petitioners ' cannot
now be tried 'for the offences in question. It is necessary
to read here sone of the relevant sections bearing on the
point at issue. Section 6 of the Crinminal Law Anendnent
Act, 1952 (prior to the amendment made in 1955), so far as
is relevant for our purpose, is in these terns :

"6. (1) The State Government may, by notification in the
Oficial Gazette, appoint as many special Judges as may be
necessary for such area or areas as nay be specified in the
notification Co try the follow ng offences, nanely:-

(a) an offence punishabl e under section 161, section 165,
or section 165-A of the Indian Penal Code (Act XLV of 1860),
or sub-section (2) of section5 of the Prevention of
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Corruption Act, 1947 (Il of 1947);

(b) any «conspiracy to comrit or any attenpt to conmmit or
any abetnent of any of the offences specified in clause
(a"’.

Sub-section (1) of s. 7 of the sane Act |ays down:

"7. (1) Notw thstandi ng anything contained in the Code of
Crimnal Procedure, 1898 (Act V of 1898) or in
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any other |aw the offences specified in subsection (I of
section 6 shall be triable by special Judges only".

The same section also states that when trying any case, a
speci al Judge may al so try any of fence other than an offence
specified in s. 6 with which the accused may, under the Code
of Crimnal Procedure, 1898, be charged at the sanme trial
It is not necessary for our purpose to read the other
sections "of the Criminal Law Armendment Act, 1952. W then
go to the Prevention of Corruption Act, 1947, section 6
whereof is relevant for our purpose. That section is in
t hese terns:

" 6. (1) No Court shall, take cognizance of an offence
puni shable under section 161 or section 165 of the Indian
Penal Code or under sub-section (2) of section 5 of this
Act, alleged to have been comritted by a public servant
except wth the previous sanction,(a) in the case of a
person who is enployedin connection with the affairs of the
Union and is not renovable fromhis of fice save by or with
the sanction of the Central Government.......... [of the]
Central Governnent;

(b) in the case of a person who i's enployed in_connection
with the affairs of [a State] and is not renpvable from his
office save by or -with the sanction of the State
Government................ [of the] State Governnent;

(c) in the case of any other person, of the authority
conpetent to renove himfrom his office.

(2) Were for any reason whatsoever any doubt arises
whet her the previous sanction as required under sub-section
(1) should be given by the Central or State Governnent or
any other authority, such sanction shall be given by that
CGovernment or authority which would have been conpetent to
renove, the public servant fromhis office at the tine when
the of fence was all eged to have been committed."

It is under this section that sancti on was necessary for the
prosecution of the petitioners. Cause (2) of Art. 20 of
the Constitution, on which the petitioners rely, states:
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"No person shall be prosecuted and puni shed for the samne
of fence nore than once."

Section 403 (1) of the Code of Crimnal Procedure, on which
| earned counsel for the petitioners has placed the greatest
reliance, is in these terms:

" A person who has once been tried by a Court of <conpetent
jurisdiction for ail offence and convicted or acquitted of
such offence shall, while such conviction or acquitta
remains in force, not be liable to be tried again for the
sanme offence, nor on the sanme facts for any other offence
for which a different charge fromthe one nmade against him
m ght have been nade under section 236, or for which he
m ght have been convicted under section 237."

Now, it is necessary to state that the point taken by
| earned counsel for the petitioners is really concluded by
three decisions-(a) one of the Privy Council, (b) another of
the Federal Court and (c) the third of this Court itself.
The Privy Council decision is in Yusofalli Miulla v. The King
(1); the Federal Court decision in Basdeo Agarwalla v. King-
Enperor (2) ; and the decision of this Court (not yet
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reported) was given in Budha Mal v. State of Delhi (3) on
Cctober 3, 1952. The Privy Council decision is directly in
point, and it was there held that the whole basis of s. 403
(1) was that the first trial should have been before a Court
conpetent to hear and determine the case and to record a
verdi ct of conviction or acquittal; if the Court was not so
conpetent, as for exanple where the required sanction for
the prosecuti on was not obtained, it was irrelevant that it
was conpetent to try other cases of the sane class or indeed
the case against the particular accused in di fferent
circunmst ances, for exanple if a sanction had been obtained.
So is the decision of this Court where the follow ng
observations were nmade with regard to the point in question
" Section 403, Crimnal Procedure Code, applies to cases
where the acquittal _order has been made by a Court of
conpetent jurisdiction but it does not bar

(1) A 1.R 1949 P.C 264.

(2) [21945] F.C.-R 93.

(3) Crimnal ~ Appeal No. 17 O 1952 decided on OCctober 3,
1952.
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a retrial of the accused in cases where such an order has
been made by a court which had no jurisdiction to take
cogni zance of the case. It is quite apparent on this record
that in the absence of a valid sanction the trial of the
appellant in the first instance was by: a nagi strate who had
no jurisdiction to try him"

After the pronouncenents made in the decisions referred to
above, it is really unnecessary to enbark on a further or
fuller discussion of the point raised, except nerely to
state that we have heard | earned counsel for the petitioners
who nade a vain attenpt with a crusading pertinacity. worthy
of a better cause, to show that the Privy Council decision
was wong and the decision of this Cour t required
reconsi deration, and having heard | earned counsel in full
we are of the viewthat the decisions referred to above
state the legal position correctly. It is clear beyond any
doubt that el. (2) of Art. 20 of the Constitution has no
application in these two cases. The petitioners are not
bei ng prosecuted and puni shed for the sanme offence nore than

once,, the earlier proceedings having been held to be nul

and void. Wth regard to s. 403, Code of Crimna
Procedure, it is enough to state that the petitioners were
not tried,- in the earlier proceedings, by a Court  of

conpetent jurisdiction, nor is there any conviction or
acquittal in force within the neaning of s. 403. (1) of the
Code, to stand as a bar against their trial for~ the same

of f ences. Learned counsel for the petitioners invited our
attention to ss. 190, 191, 192, 529 and 530 of the Code of
Crim nal Procedure and subnmitted that in certain
ci rcunst ances t he Code drew a distinction bet ween
"jurisdiction” and | taking cognizance’. The whole fabric
of the argument of |earned counsel was founded on' this
di stinction. Assum ng, however, that in certain cases -one

Magi strate may take cogni zance and anot her Magistrate nay
try an accused person, it is difficult to appreciate how any
Court can try the petitioners of these cases in the absence
of a sanction in view of the mandatory provisions of s. 6 of
the Prevention of Corruption Act, 1947. |If no Court can
take cogni zance of the offences in question without a |ega
sanction, it is obvious
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that no Court can be said to be a Court of conpetent
jurisdiction to try those offences and that any trial in the
absence of such sanction rmust be null and void, and the
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sections of the Code on which learned counsel 1 for the
petitioners relied have really no. bearing on the nmatter.
Section 530 of the Code is really against the contention of
| earned counsel, for it states, inter alia, that iif any
Magi strate not being enpowered by lawto try all of fender
tries him then the proceedings shall be void. Section 529
(e) is nerely an exception in the nmatter of t aki ng
cogni zance of an offence under s. 190, sub-s. (1), cls. (a)
and (b); it has no bearing in a case where sanction is
necessary and no sanction in accordance with law has been
obt ai ned.

As part of his argunments, |earned counsel for the
petitioners referred to certain observati ons nmade by Braund
J. in a decision of the Al lahabad H gh Court, Basdeo v.
Enperor (1), where the learned Judge drew a distinction
bet ween "taking cognizance' and "jurisdiction’. The
distinction was drawn in a case where a Magistrate duly
enpowered to commt cases to the Sessions Court comitted
ail accused personto the Court of Session in disregard of
the provisions of 's. 254 of the Code of Criminal Procedure,
and the question was whether the irregularity so comitted
rendered the Sessions Court inconpetent to try the case.
The facts there were entirely different fromthe facts of
the present cases and there was no occasion nor necessity
for considering such mandatory provisions.as are contained
in s. 6 of the Prevention of Corruption Act. W do not
think that the observations nmade in that case can be pressed
in service in support of the argument of |earned counsel for
the petitioners in these cases, treating those observations
as though they |l aid down any abstract propositions of |aw
not dependent on the context of the facts in connection with
whi ch they were nade.

Qut of deference to | earned counsel for the petitioners, we
have indicated and considered very briefly the argunents
advanced before us. As we have said

(1) A 1.R T045 All. 340.
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before, - the point is really concluded by decisions of the
hi ghest tribunal, decisions which correctly lay down the

I aw. The result therefore is that these petitions are
devoid of all nerit and nust be di sm ssed.
Petitions di sm ssed.




