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ACT:

Marri age-1ndian Christian Marriage Act, 1872 (15 of 1872)-
Canon Law-Parties to marriage professing Roman Catholic
faith Sol enenisation of marriage by person conpetent under
s. 5(1)bjection to marriage on ground of [ack of consent
of parent or guardian as required under s. 19-Applicability
of s. 19 to marriage sol emmi sed by person in category 1 of
section 5--Marri age within pr ohi bi t ed degree of
consangui ni ty- Di spensation by appropriate under canon |aw
--Availability of ground No. 2 in section 19.

HEADNOTE

The appellant filed a suit for a declaration that her
marriage with the respondent was null and void and for other
reliefs. The parties professed the Roman Catholic faith.
The nmarriage was solemised by a Mnister of the’  Roman
Catholic Church who had received episcopal ordination and
was conpetent to solemise the marriage under sub-s. (1)  of
s. 5 of the Indian Christian Marriage Act, 1872. The
appellant clained that she was a minor at the time the
marri age was sol etmi sed and the consent of her father or her
guardian was not taken nor did she give her own consent
freely to the nmarriage. Further, the nmarriage was void
because the parties were within the prohibited ~degree of
consangui nity. The Hi gh Court held that from the standpoint
of Canon Law if the Ronman Catholic church the objection to
the wvalidity of the marriage on the ground of 1lack of
consent could not be sustained. The H gh Court “expressed
the view that the consent of the parents was not necessary
as’ required under s. 19 of the Indian Christian Marriage
Act since the marriage was sol emmised by a person failing
under s. 5(1), nor was there any provision in the Indiar
Di vorce Act. 1869 which rendered a marriage null and void on
the ground of mnority of a party. On the question of the
marriage being within the prohibited degree of consanguinity
it was found that since the consanguinity between the par-
ties was of the second degree it was certainly an inpedi nent
in the way of the nmarriage under the Ronan Catholic |aw, But
the inpedinent could be renoved by dispensation which was
granted by the conpetent authorities of the church; for that
reason the marriage could not be held to be null and void.
Di sm ssing the appeal
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HELD : (i) The High Court was right in holding that the pro-
visions of s. 19 of the Christian Marriage Act was not
applicable to the present case since the nmarriage was
sol emmi sed by a person falling tinder s. 5(1).

The maki ng of separate provisions in Parts Ill, V and VI of
the Indian Christian Marriage Act relating to marriage of
m nors and the requirement of consent of the parents or the
guar di an shows t hat each part is nmeant to be
sel f--contained. The categories of persons covered by those
parts and the provisions appearing therein cannot be applied
to marriages solemised by persons falling in categories
and 11 nentioned in section 5.1n these two categories a
person who can sol emni ze the marri age cando SO only
according to the rules. rites, cerenonies and custons of
theparticul ar church to which the M nister bel ongs.

123

In other words, if a marriage has to be solemised by a
M ni ster belonging to the Roman Catholic Church which fal
within category 1, he is bound to followonly the rules,
rites and cerenpnies and custons of the Church to which he
bel ongs and it is not possible to apply the provisions of
Part IIl to him Part Ill only applies to Mnisters of
Religion |licensed under the Act., Section 19 could not
therefore, be applicable to the marriage of the appellant
and the respondent which was solemized by a person in
category 1 of section 5. [128G 129B]

Rev. Fat her Caussavel v. Rev. Saure, 1.L.R 19 Mad. 273,
referred to.

There is no _provision in the Canon Law which  contains a
prohibition against the marriage of a minorin the absence
of the consent of his or her parents It appears that wunder
Canon Law so long as a mnor has reached the age of capacity
to contract the marriage can be sol emmi zed and the |ack or
absence of consent of the parents or ~guardian wll not
i nvalidate the marriage. [130B-(C

(ii)Once di spensation is granted by the appropriate
authorities the parties cannot be regarded under the Canon
Law as being within the prohibited degrees with the result
that ground No. 2 in s. 19 cannot  be availed of. The
parties, at the tinme of their marriage, professed Ronan
Catholic religion and the question of capacity tomarry and
i npedi ments in the way of marriage woul d have to be resol ved
by referring to their personal law. That, for the purpose
of deciding the validity of the marriage woul d be the | aw of
the Roman Catholic Church, nanely, the Canon Law of that

Church. If the parties are related by consanguinity in the secon

d degree, that per se, is an inpedinent to marriage:

but, under the Canon Law itself it is dispensable and can be
renoved by di spensation. [132H]

V.H Lopez v R J. Lopez, I.L.R 12 Cal. 706, H A Lucas

v. Theodoras Lucas, |I.L.R 32 Cal. 187 and Peter Philip
Sal danha v. Anne Gace Saldanha, I|.L.R 54 Bom 288,
Bouscaren on Canon raw, Mnual of Canon Law by Fernando
Della Rocca, referred to

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 8 (N of
1971.

Appeal by special |eave fromthe judgnent and order dated
July 18, 1969 of the Calcutta High Court from Oigina
Decree No. 115 of 1968.

Vidya Dhar- Tilak and K Rajendra Chowdhry, for the appel-
| ant .
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The respondent appeared in person

The Judgrment of the Court was delivered by

Grover, J. This is an appeal by special |eave froma judg-
ment of the Calcutta High Court arising out of a matrinonial
suit No. 17 of 1966 filed by the appellant against the
respondent for a decree declaring that the marriage between
the parties was null and void and asking for custody and

care of the <children. alinony pendente life pernanent
mai nt enance and other reliefs.
12 4

The facts may first be stated. The appellant and the res-
pondent are close relations their nothers being rea
sisters. It appears that prior to January 30, 1960 they had
sexual relations as a result of which the appellant becane
enciente (pregnant). The respondent who was originally a
Hi ndu had got converted to Christianity and professed the
Roman Catholic faith. The appellant who was also a Hindu
got converted to that faith and was bapti sed on January 29,
1960. ' On January 30, 1960 one Father Antoine sol emised the
marriage of the parties at the Church of St. Ignatius,
Calcutta. On -May 10, 1960 the first . child, a daughter, was
born to the appellant. ~She gave birth to a second child,
al so a daughter, in October 1961. It would appear that the
appel lant left the hone of the respondent in the year 1965
and the action out of which the appeal has arisen was filed
in July 1966 on the original side of the High Court. It was
di smissed by M. Justice Chose and the appeal wunder the
Letters Patent was also disnmissed by the Division Bench

In the petition a nunber of allegations were made relating
to the conduct of the respondent. It was alleged, inter
alia, that it was under duress, intimdation and undue
i nfluence that the sexual relationship started between the
appel l ant and the respondent which ultimately resulted in
the appellant conceiving a child. The conversion to
Christianity as also the perfornmance of the ceremony of
marriage were all attributed to fraud, coercion and undue
i nfluence practised by the respondent. It was clainmed that
the appellant was a minor at the time the nmarriage was
sol emni sed and the consent of her father or her guardian was
not taken nor did she give her own consent freely "to the
marriage. Further the nmarriage was void because the parties
were wthin the prohibited degree of consanguinity. Al
these allegations were denied by the respondent. He gave
his own version as to howthe intinmate rel ationship  between
the parties came to be devel oped and how the nmarriage was
ultimately sol emmi sed

The learned trial judge came to the conclusion that the
appel lant and the respondent fell in |love with [ each other
which led to their narriage. He did not accept the case of
the appellant (hat any fraud, coercion or undue influence
had been practised or enployed by the respondent —-or that
Fat her Antoi ne had been guilty of giving fraudul ent | advice
to the appellant. It was further held that the, marriage
had been sol emmised by the proper priest after a
di spensation had been obtained fromthe authorities of the
Roman Catholic Chur ch renovi ng t he i mpedi nment of
consangui nity. It does not appear fromthe judgnment that
the point relating to invalidity of the nmarriage on account
of absence of consent of the father or the guardian of the

appel -

125

| ant was argued or decided by the, learned trial judge. The
Di vision Bench endorsed the view of the trial judge about

the circumstances in which the marriage cane to be
sol emmi sed between the parties. The question of the effect
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of the mnority of the appellant and the | ack of consent of
her father or guardian was allowed to be raised and after
referring to the Canon Law of the Romen Catholic Church it
was held that fromthe standpoint of that |aw the objection
to the validity of the marriage oil the ground of |ack of
consent could not be sustained. The H gh Court expressed
the viewthat in the present case the consent of the parents
was hnot necessary as required under s. 19 of the Indian
Christian Marriage Act, 1872, nor was there any provision in
the Indian Divorce Act 1869 which rendered a marriage nul
and void on the ground of mnority of a party. On the
guestion of the marriage being within the prohibited degree
of consanguinity it was found that since the consanguinity
between the parties was of the second degree it was
certainly an inpedinment inthe way of marriage under the
Roman Cat holic Law. But the inpedinment could be removed by
di spensati on whi ch-was granted by the conpetent authorities
of the Church. ~For that reason the marriage could not be
held to be invalid or null and void.

Lear ned counsel for the appellant has sought to raise a num
ber of points but ultimately the only contentions which have
been seriously pressed and which require decision are
confined to two matters. The first is whether the marriage
was invalid and voi'd because the appellant was a mnor at
the time the marriage was solemised and admttedly the
consent of her father or guardi an had not been taken. The
second is that the parties were within the prohibited degree
of consanguinity and therefore under-s. 19 of  the Divorce
Act a decree declaring that the marriage was null and void
ought to have been granted.

The Indian Divorce Act 1869 was enacted to anend  the |aw
relating to divorce and nmatrinonial  causes of ' persons
professing the Christian religion. Section 18 provides that
any husband or wife may present a petition to the District
Court or the Hi gh Court praying that his or her marriage may
be declared null and void. Section 19 says that  such a
decree nay be made on any of the four grounds. Gound No. 2
is that the parties are withinthe prohibited degree of
consangui nity (whether natural or legal) or affinity. The
other Act wth which we are concerned is the Indian
Christian Marriage Act 1872 (Act 15 of 1872) which was
enacted to consolidate and anend the law relating to - the
sol enni zati on in India of the nmarriages of persons
professing the Christian religion. Section 3 contains the
i nterpretation

126

cl ause. "Mnor" is defined to nean a person who has not
conpleted the age of twenty-one years and who is not a
wi dower or a wi dow. Provisions have been made in Parts 111
V and VI in respect of those nmarriages where one or both of
the parties happen to be minors. 1In Part Ill the  margina
heading of which is "Marriages sol emmized by Mnisters of
Religion licensed under this Act", s. 19 |lays down that the
father, if living, of a minor or if he be dead, his guardian
and if there be no guardian then the nother of the m nor may

give consent to the mnor’'s marriage. Such consent is
required unless no person authorised to give the sane be
resident in India. It has been provided in ss. 20, 21 and

22 how t he person whose consent to the marriage is required
under s. 19 can prohibit the issue of the certificate by any
M ni ster and what the Mnister has to do if such a notice is
i ssued prohibiting the marriage. Part V contains provisions
relating to narriages solemized by or in the presence of a
Marri age Regi strar. Section 44 therein applies t he
provisions of s. 19 to every marriage under that Part,
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either of the parties to which is a mnor. Any person whose
consent to such marriage would be required can enter a
protest in the manner prescribed. Wen such protest has

been entered no certificate shall be issued until the
Marriage Registrar has examned into the matter and is
satisfied that the certificate should be issued. Part Vi

relates to nmarriage of Indian Christians which can be
certified wunder that Part on fulfilment of the conditions
given ins. 60. The first condition is that the age of the
man intending to be narried shall not be under 1 8 years and
the age of the woman’ intending to be married shall not be
under 15 years. Certain penalties are prescribed in Part

VII. Under s. 68 whoever not being authorised to solemize
a nmarriage does so in the absence of a Marriage Registrar
shal |l be punished with inprisonnent which nay extend to 10

years etc. and shall alsobe liable to fine. Under s. 70
any Mnister of Religion solemizing a marriage with a m nor

under Part 111 without notice or within 14 days after notice
knowi ngly ‘and wail fully is to be punished with inprisonnent
for a termwhich may extend to 3 years and shall also be

liable to fine. Section 71 gives the punishnents for a
Marriage Registrar who anong others conmits the offence of
sol emmi zi ng the marriage when one of the parties is a mnor
before the expirati on of 14 days after the receipt of notice
of such marriage or without doing the other acts nentioned
in subS. (3) of that section. Section 77 to the extent it
is material may be reproduced

S. 77 "\Whenever any narriage has  been solem

nized  in accordance with the provisions of

sections 4 & 5 it shall not bevoid nerely on

account of any irre-

127

gularity in respect of any of the follow ng

matters, namely,

(1) any statenment mmde in regard to the

dwelling of the persons married, or to the

consent of any person whose consent /to such

marriage is required by |aw :

(2) e "
It has been necessary to set out in sone detail the
provisions of the Indian Christian Marriage Act because it
has been strenuously argued on behalf of the appellant that
since the consent of her father was not taken under -s. 19

when she was admittedly a mnor the narriage was null and
void. It has been pointed out that even though the heading
of Part IIl in which s. 19 occurs confines  the provisions

therein to marri ages sol emi zed by the Mnister of Religion
i censed under the Act, s. 19 is of general application and
whenever a Christian nmarriage is sol emmized by any priest or
M nister its provisions would be applicable. Enphasis has
also laen laid on the fact that in ss. 12, 13 and- 14 the
words "M nister of Religion" have been specifically used
whereas they do not appear in ss. 15, 18, 19, 20, 21. and
22. Indeed in s. 20 the word used is "any Mnister" —and
this section enpowers the person whose consent to a nmarriage
is required under s. 19 to prohibit the issue of a
certificate by any Mnister. Section 21 uses words "Such
Mnister" which it is suggested has reference to any
M nister in s. 20.

We may now deal with the schene of s. 5 which read with s. 4
is the nost naterial section and all the other provisions
which have been nade in the Act, particularly, in the
different Parts have to be read inthe light of s. 5.
Section 5 gives five categories of persons by whom narri ages
of Christians can be solemized in India. The first is of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 11

any person who has received episcopal ordination. The only
condition laid down is that he nust solemmize the narriage
according to the rules, rites, cerenonies and custons of the
Church of which he is the Mnister. It nmay be nentioned
that in the present case the marriage was solemized by
Fat her Antoine who was a M nister of Roman Catholic Church
and about whomit has not been disputed that he had received
epi scopal ordination and was conpetent to solemize the
marriage under sub-s. (1) of s. 5. The second category is of
C ergyman of the Church of Scotland who has to sol emize the
marriage according to the rules, rites, cerenobnies and
custonms of that Church. The next three categories, nanely,
3, 4 and 5 are of those who have been |icensed or appointed
under the Act. In category 3 fall Mnisters of Religion
i censed under the Act to solemize the marriages. Category
4

128

consi sts of persons-licensed under the Act to grant the
certificate of marriage between the Indian Christians. Part
Il contains provisions relating to marriages sol emmi zed by
Mnisters  of “Religion licensed under the Act, nanely,
category 3. Part 1V directs registration of narriages
sol emmi zed by a Mnister of Religion. It points out how it
is to be done by the Cergyman of " England, Rome and
Scot | and. It also deals wth the case of a narriage
sol emmi zed by a person who had recei ved Epi scopal ordination
but who is not a dergynan of the Church of England, Rome or
Scot | and. Part Vrelates to nmarriages solemied by or in
the presence. of Marriage Registrar which obviously pertains
to category 4. It is noteworthy that so far as the |ast
three categories are - concerned express and el abor at e
provi si ons have been nade when a minor is to be married. 1In
cases of marriages solemized by persons ’'belonging to
categories 1 and 4 the provisions are intended to ‘ensure
that the consent of the parents or the guardian should be
obtained when a mnor is going toget married. A m nor
would nmean according to the definition givenin s. 3, a
person who has not conpleted the age of twenty one years.
Wth regard to a nmarriage solemmized by the  person in
category 5 dealt with in Part VI it is provided by s. 61 (as
stated before) that one of the conditions to be fulfilled is
that the age of the man intending to be married shall not be
under 18 years and the age of the woman intending to be
married shall not be under 15 years. According to 'the
proviso to that section no narriage can be certified ~under
Part VI when either of the parties intending to be married
has not completed his or her 18th year unless such consent
as is mentioned in s. 19 has been given to ‘the intended
marriage or unless it appears that there is no person-living
or authorised to give such consent. It is apparent that in
s. 60 the age of nminority when consent of the father or the
guardian is necessary is 18 years whereas in ss. 19 and 44
appearing in Parts |1l and V a person who has not conpleted
the age of 21 years has been treated as a minor in whose
case consent of the parents or the guardian is necessary.
The nmaking of separate provisions in Parts IIl, V and VI
relating to nmarriage of minors and the requirenent of
consent of the parents or the guardi an shows that each Part
is meant to be self contained. The categories of persons
covered by those Parts and the provisions appearing therein
cannot be applied to nmarriages sol emmized by persons falling
in categories | and |Il. Mreover in the aforesaid 2
categories (1 and 2) a person who can sol emni ze the carri age
can do so only according to the rules, rites cerenpnies and
customs of the particular Church to which the Mnister or
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the dergyman belongs. 1In other words if a marriage has to
be solemized by a Mnister belonging to the Ronan Catholic
Church which wll fall within category the is bound to

follow only the rules, rites and cerenpnies and custons of
the Church to which he belongs and it is not possible to
apply the provisions

129

of Part I1lIl to him It my be nentioned that after a
careful analysis of the scheme of the Indian Christian
Marriage Act it was held in Rev. Father Caussavel v. Rev.
Saurez(1l) that Part 11l only applies to Mnisters of
Religion |icensed under the Act. Section 19 could not,
therefore, be applicable to the marriage of the appellant
and the respondent which was solemized by a person in
category 1 of s. 5. Mreover as denonstrated by s. 60 there
seems to be no uniformprovision that consent nust be
obtained of the parents or the guardian when a person is
above /18 years of age but bel ow 21. Section 60 clearly
recognises the fact that if a narriage is to be certified
under Part-VlI the consent would be required only if either
of the parties has not conpleted his or her 18th year. Part
Vi | whi ch deals with penalties shows t hat per sons
sol emmizing a marriage wi thout authority or not in accord-
ance with what is provided are liable to severe punishnent
by way of inprisonnent as well as fine. Thus every care is
taken to ensure that the solemization of the narriage as
provided by s. 5 may be done by persons who were authorised
to do so and in accordance with the rul es and custons of the
Church to which such persons bel ong under categories 1 and 2
and in accordance with the provisions of the Act by the
M nister of Religion or the Marriage Registrar or a person
licensed under the Act falling in categories 3, 4.and 5 as
the case nmay be. Even with regard to -solemization of
marriage to which ss. 19 44 and 60 are applicable there is

no provision that such marriages would be null and void.
Al that happens is that if the penal provisions are
breached a person solemizing a particular nmarriage wll be

liable to punishnent. Section 77 says that whenever any
marri age has been solemized in_ accordance with t he
provisions of ss. 4 and 5 it shall not be void nerely on
account of the irregularity in respect of the five matters
set out therein, one of which is contained in sub-section
(1) and which relates ,to the consent of any person whose
consent to such nmarriage is required by law. It ~has been
argued on behalf of the appellant that s.- 77 presupposes
that a marriage would be void if consent to such marriage as
required by | aw has not been obtained and it is only a nmere

irregularity in respect of it which will not render it void.
In the viewthat we have expressed it 1is unnecessary to
consider the true scope and anbit of s. 77. In our judgnent

the Hi gh Court was right in holding that the provisions of
s. 19 of the Christian Marriage Act will not be applicable
to the present case since it was solemized by a person
falling wunder s. 5(1) and we have to exam ne the Canon Law
for determning the true position about the sol emnizati on of
a marriage of a person who is below 21 years of age

(1) T.L.R 19 Mad. 273.

10-1L348 Sup cl /73

130

Under Canon 88 of the Roman Catholic Church a person who has
conpleted 21st year of age is a mmjor; under that age, a
nm nor . Canon 1067 | ays down that a nan before conpleting
his 16th year and a girl before conpleting her 14th vyear
cannot contract a valid marriage. Canon 1934 enjoins that a
pastor nust senously di ssuade m nor sons and daughter from
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contracting marriage wi thout the know edge or against the
reasonabl e wishes of their parents. There is no provision
in the Canon Law which contains a prohibition against the
marriage of a minor in the absence of the consent of his or
her parents. it appears that under Canon Law so long as a
m nor has reached the age of capacity to contract which, as
stated before, is 16 years in case of a man and 14 years in
case of a girl the narriage can be solemized and the |ack
or absence of consent of the parents or guardian wll not
invalidate the marriage. It is wholly unnecessary to refer
to the English law on the subject. There the point is
governed mainly by the provisions contained in the Marriage
Act 1949 which has no applicability here. For all the
reasons nentioned before we are in entire agreenent with the
view expressed by the High Court that the marriage of the
appellant with the respondent could not be held to be nul
and void on the ground that since the appellant was bel ow 21
years of age the consent of her father was not obtained.

The second point relates to the effect of the narriage
bet ween the parties wthin the prohibited degree of

consangui ni ty. The Indian Divorce Act or the I ndi an
Christian Marriage Act do not give any definition of what
the prohibited degrees are; It ha.,, been urged on behalf

of the appellant -that assum ng the Canon Law had to be
| ooked at for finding the prohibited degrees it has been
found that the appellant and the respondent being children
of real sisters fell within those degrees. Section 19 of
the Divorce Act 'lays down in categorical ‘ternms that a
marriage may be declared null and void, inter alia, where

the parties are wthin the, pr ohi bi ted degree of
consangui nity. There is no exception contained in ground
No. 2 in the said section. It is not open, it ‘has been

"contended, to the courts to travel beyond s. 19 or the
provisions of the Divorce Act to discover whether such an
i npedi ment  which renders the nmarriage null and void at-
initial can be renmoved by a dispensation granted by the
conpetent authority of the Roman Catholic Church. The High
Court followed the decision of a full bench of the  Calcutta
H gh Court in V. H Lopez v. R J. Lopez(l) in which it was
held that the prohibited degrees for the purpose of the
marriage were those which were prohibited by the custonary
law of the Church to which the parties belonged. in -that
case also the parties were Roman Catholic and the cerenony
of marriage was sol etmmi zed by the

(1) 1.L R12 Cal. 706.

131

Cl ergyman conpetent to sol emize the marriage. Al'though no
evi dence of dispensation having been obtained to renmove. the
obstacle to the nmarriage on the ground of affinity which was
the case there had been produced the court presuned that
such a dispensation had been duly obtained from ‘the fact
that the marriage was sol emized by a O ergyman of the Roman
Catholic Church who was conmpetent to do so. According to
the decision in H A Lucas v. Theodoras Lucas(1l) the courts
in India win not disallowa Roman Catholic of |ndian
domcile who had received the necessary dispensation from
marrying his deceased wife's sister who by the law of her
own Church, which was Arnenian in that case, nmay be
i ncapable of contracting the marriage. The husband’ s
capacity rendered the marriage valid in law. The effect of
s. 88 of the Indian Christian Marriage Act was considered in
Peter Philip Saldanha v. Anne G ace Sal danha(2). That
section provides that nothing in the Act shall be deened to
validate any marriage which the personal |aw applicable to
either of the parties forbids himor her to enter into. In
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the Bonbay case the parties were Ronan Catholic of Goan
domicile and their nmarriage had been sol emmi zed before the
Regi strar of Marriages in Bonbay. A question arose whether
such a nmarriage was forbidden by the personal law of the
parties as being contrary to the Canons of the Church of
Rone. After exam ning the schene of the Indian Christian
Marriage Act Blackwell J., who delivered the judgnent of the
H gh Court said that the whole Act deals only wth the
cerenony of marriage. The argunent that Parts I, IV and V
i nvol ved the exclusion of Roman Catholics fromPart V of the
Act was repelled on the ground that if that had been
intended the |legislature would have said so. It was
observed that the expression "personal law' in s. 88 refers
to the capacity to contract and inpediments and not the
forns of solemization. In the present case both the
parties are domiciled inlIndia and at the tine of the
sol emmi zat i on of ~ their marriage they professed Roman
Catholic religion. The question of capacity to marry and
i npedi nent's in the way of narriage would have to be resol ved
by referring to their personal |law. That, for the purpose
of deciding the validity of the nmarriage, would be the |I|aw
of the Roman Catholic Church,nanmely, the Canon | aw of that
Chur ch.

In the well known work of Bouscaron on Canon Law, Part V
relates to narriage. According to Canon 1012 it is
i npossible for a valid contract of marriage between baptized
persons to exist. " wthout being by that very fact a
sacranment”. it has been described as a sacred contract.
Canon 1020 provides that a pastor who has the right to
assist at the marriage shall carefully

(1) I.L.R 32 Cal. 187.

(2) I.L.R 54 Bom 288.
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i nvestigate whether there is any obstacle to the cel ebration
of the marriage. Anong other things he nust ask both the
man and the woman broadly whether they are wunder any
i npedi nrent, Canon 1035 | ays down that all persons 'who are
not pr ohi bi ted by law can contract nmarri age. Any
i mpedinment, it is stated in this book at page 492, nmay be
broadly defined as a circunstance which renders a nmarriage
ei t her illicit or i nvalid. Thi's is f oll owed by
classifications of inpedinments. Nunber 7 anbng them is
di spensable or non-dispensable, according as it _can or
cannot be renoved by dispensation. In Canon 1040 which
relates to dispensations it is stated at page 499 that a
di spensation is a relaxation of lawin a particular case.

Canon 1076 provi des that in the di rect line of
consanguinity, marriage is invalid between all the ancestors
and descendants. In the collateral line, it isinvalid up
to the third degree. It is comon ground that t he

consangui nity between the parties to the marriage in the
present case is of the second degree and Therefore it was an
i npediment in the way of the marriage under the Canon ' |aw.

It is, however, not disputed that dispensation can be grant-
ed in case of consanguinity in the second degree (vide Canon
1052) by the appropriate authorities of the Church. The
only case where di spensation cannot be granted is where the
i mpedinment is of the first degree which is an absolute bar
Canons 80 to 86 deal wth dispensations. The genera

principle wunderlying dispensation is "He who makes the | aw
can dispense fromthe law, as can also his successor or
superior and any person to whom any of these may give the
facul ty". In Manual of Canon Law by Fernando Della Rocca
of the University of Rone, it is stated at page 61 that the

obligation of observing the law ceases by reason of
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exenption properly so called obtained by privilege or
di spensati on.

The question is whether after dispensation has been granted
by the conpetent authority of the Ronman Catholic Church the
parties who are within the pr ohi bi ted degree of
consangui nity can still be regarded as within those degrees.
The prohibition in the matter of narriage between the
parties on the ground of consanguinity is itself created by
the Canon Law so far as the Roman Catholics are concerned.
If the parties are related by consanguinity in the second
degree that per se is an inpedinment to marriage but under
the Canon Law itself it is dispensable and can be renoved by

di spensati on. After dispensation it cannot be said that
under the Canon Law any inpedinent or prohibition exists.
The parties will, therefore, not be within the prohibited
degree of consanguinity. Ground No. 2 ins. 19 of the
Indian Divorce Act will, in these circunstances, not be
appl i cabl e. The argunent on behalf of the appellant that
ground No., 2 in s. 19

133

does not - contenplate or envisage the renoval of t he
prohibition by a particular authority doing a particular
act, nanely, dispensation cannot be accepted. Since the
prohi bited degrees are not indicated in the Indian Divorce
Act and it is the Canon Law to which one has to turn in
cases where the parties are Roman Catholics, it is to the
provisions of that Jlaw that resort nust be had for
di scoveri ng whet her the parties at the tine of sol emmization
of the marriage were within the prohibited degree of con-
sanguinity. In our judgnment once dispensation is granted by
the appropriate authorities the parties cannot be  regarded
under the Canon |aw as being within the prohibited  degrees
with the result that ground No. 2 in s. 19 cannot be availed
of. As a matter of fact in V. H Lopez v. E. J. Lopez(l) it
was laid down as long ago as the year 1885 A D. that the
prohi bi ted degrees nmentioned in s. 19 of the Indian  Divorce
Act did not necessarily nean the degrees prohibited by the
Law of England. For finding out prohibited degrees it was
the customary law of the class to which the parties
bel onged. In that case the | aw of the Roman Catholic Church
was applied because the par-ties belonged to that Church
It was further held that where a man and a wonman intended to
becomre husband and w fe and a cerenmony of narriage was
perfornmed between them by the C ergynman conpetent to perform
a valid marriage the presunption in favour of ~ everything
necessary to give validity to such a narriage was -~ one of
very exceptional strength and unless rebutted by evidence
strong, distinct, satisfactory and concl usive nmust prevail
In the subsequent decision H A Lucas v. Theodore Lucas(1)
the wearlier decision in Lopez v. Lopez(1l) was referred to
and foll owed. Qur attention has not been drawn- by the
| earned counsel for the appellant to any contrary decision
and we consider that the law was correctly enunciated in
Lonez v. Lopez(1l) on the effect of dispensation which held
the field for all these years on the question that once
di spensati on has been obtained from the appropriate
authorities of the Roman Catholic Church a narriage between
the parties who are wthin the prohibited degrees of
consanguinity is not null and void and no decree for nullify
can be granted under s. 19 of the Indian D vorce Act in such
cases.

For the above reasons the appeal fail-; and it is dismnssed.
The parties are left to bear their own costs in this Court.
K. B. N.

(1) I.L.R 12 Cal. 706.
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Appeal dism ssed.
(2) I.L.R 32 Cal. 187.
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