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ACT:

I ncome Tax Act 1922 s. 10(2) (xv) & 66-Expenditure laid out
whol |y and exclusively for business-Conmi ssion payable to
selling agents in a case where sales are not actually
effected through selling agents-Construction of " agreenent-
Expenditure on such Commission whether allowable as a
deduction- Question of fact decided by Tribunal-H gh  Court’s
power to interfere in reference proceedi ngs under s. 66.

HEADNOTE:

Under clause (6) of the agreenent between the assessee
conpany and its Selling Agent, discount was to be allowed to
the Selling Agents not only on sales effected through the
said Agents or sub-agents but also on sales effected
directly by the principal. Under clause (8) the Agents were
responsible for the paynent if the price due from the
purchasers i medi ately after-the goods left the Principal’s
wor ks or godown. Such paynent bad to be nade on
presentation of necessary papers or docunments by t he
assessee, not later than a fortnight after the goods were
despatched. In default of paynent the assessee was entitled
to charge interest until realisation at the rate of six per
cent per annum on the balance for the tinme bei ng
out st andi ng. Under cl. (9) of the agreenent, the Agents
were also responsible for due fulfilnent of all contracts
made by them whether for ready or forward sales and also for
the consequences of any breach of contract by any custoner
and for all |osses and damages arising therefrom to the
assessee provided there was no default on the part of the
assessee in manufacturing or giving delivery of any goods
required or sold under any contract in conpliance with the
terns of the agreenent.

The commi ssion paid by the assessee to the Selling Agents
was allowed by the incone tax authorities as deductible

expenditure for some years. |In respect of the assessnent
year 1955-56 however the assessees claimfor such deduction
was disal | oned. The Incone Tax Oficer held that the

paynment had not been made on busi ness consi derati ons. The
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Appel |l ate Assistant Conmissioner further held that the
agreenment had not been acted upon. The Tribunal however did
not agree with the view that the paynent had been, made for
extra-comercial considerations, or that the agreenent had
not been acted upon. The Hi gh Court in reference held that
the expenditure in question was not expended for the purpose
of the asses was business within the nmeaning of s. 10(2)(xv)
of the incone-tax Act, 1922 inasnuch as in the accounting
year all sales were directly effected by the assessee and no
sale was effected by the Selling Agents. In appeal to this
Court by certificate,

HELD : (i) The jurisdiction of the Hi gh Court under s. 66 is
only an advisory jurisdiction. That being so it can only
Pronounce its opinion on the questions referred to it. It
cannot sit as an appellate court over the decision of the
Tri bunal ., [1099(C]

In the present case the Hi gh Court overl ooked the effect of
cls. 6, 8 and 9 of the agreenent. it also overlooked the
significance of the fact that in the earlier years the
conmi ssion paid to the Selling Agents had been considered is
| deductible expenditure. 1t also did not take notice

1098

of the contention of the assessee that though the sales were
directly effected by the assessee they were all convassed by
the Selling Agents.

[ 1102E- F]

The Tribunal after taking into consideration the various
terns of the agreenent as well as the significance of the
deduction given in the earlier assessnment years cane to the
conclusion that the Income-tax Oficer and the . Appellate
Assi stant Conmm ssioner —erred in, their —opinion ‘that the
expenditure was not incurred for any comercial expediency
or that the agreement was not in force in; the 'relevant
accounting year. The Tribunal had given good reasons in
support of its conclussion. The primary facts found by, the
Tri bunal and the factual inference drawn thereformwas, not
open to review by the Hi gh Court. [ 1103F]

The appeal nust accordingly be all owed.

Swadeshi Cotton MIls Co. Ltd. v. Conmissioner ~of Income-
tax, U P.. 63 1.T.R 57, distinguished on facts.

Commi ssi oner of |ncome-tax, Bonbay v. Wl chand & Co. Private
Ltd., 65 I1.T.R 381, and J.K. Wollen Mnufacturers v.
Conmi ssi oner of Incone-tax U P., 72 I.T.R 612, applied.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : C A No. 394 of 1969.
Appeal by certificate fromthe judgment and order. dated Feb-
ruary 12, 1968 of the Calcutta High Court in |Incone-tax
Ref erence No. 57 of 1964.
A. K. Sen, Leila Seth, 0. P. Khaitan and B. P. Maheshwari,
for the appell ant.
S.K Wyar, R N Sachthey and S. P. Nayar, for the
respondent .
The Judgrment of the Court was delivered by
Hegde, J. This is an assessee’s appeal by certificate under
S. 66A(2) of the Indian Inconme-tax Act, 1922 (to be
hereinafter referred to as the Act). The I ncome-t ax
Appel | ate Tri bunal . Calcutta 'B Bench as per the
directions given by the H gh Court in an application under
S. 66(2) submitted the follow ng question for ascertaining
the Opinion of the Hi gh Court.
"Whet her on the facts and in the circunstances
of the case, the Tribunal was right in holding
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that the sumof Rs. 1,56,806/- was wholly and
exclusively laid out for the purpose of
busi ness and as such all owabl e as a business
expendi ture."
The High Court has answered that question in the negative
and in favour of the Revenue. The correctness of the
decision of the High Court is challenged before us by the
assessee.
The question referred to the H gh Court for its opinion pro-
ceeds on the basis that the facts and circunstances of the
case as
1099
found by the Tribunal —are not in dispute but what is
disputed is the legal affect of the facts and circunstances
found by the Tribunal. ~As held by this Court in the earlier
decisions that when a question refers to the facts and
ci rcumnst ances in the case, it means the facts and
circunstances as found by the Tribunal. |f any party wants
to challenge the correctness of the findings given by the
Tri bunal ‘either on the ground that the same is not supported
by any evidence on regard or is based on irrelevant or
i nadm ssi ble evidence or is- unreasonable or perverse, a
guestion raising any one of these grounds must be sought for
and obtained. It is needles-, to say that the jurisdiction
of the H gh Court ina reference under s. 66 is only an
advisory jurisdiction. That being so it can only pronounce

its opinion on the questions referredtoit. It is triteto
say that it cannot 'sit as an appel late court over the deci-
sion of the Tribunal. Bearing these facts in mnd, let us

now proceed to set out the facts as found by the Tribunal
The controversy in this case relates to the assessnent of
t he assessee for the assessnent year 1955- 56, t he
correspondi ng previous year being the financial year ' ending
on March 31, 1955.
By an agreenment dated Decenber 30, 1949, the assessee com
pany appointed Ms. J. K Alloys Ltd. as the selling agents
for selling its alumnium products. The agreenment was
effective for a period of 5 years fromApril 1, 1950. The
rel evant cl auses of the agreenent are 1, 2, 6, 8, 9, 14 and
15. They read thus :
"1. That the Agents shall act as the Selling
Agent s of all Al um num Ingots, Sheet s,
Crcles, Expanded Metal, Shots, Utensils and
Anodi sed and al |l oy goods nmanufactured by the
Princi pal .
2. That this Agreement shall commrence from
the 1st day of April, 1950 and shal l" conti nue,
unl ess ot herwi se determ ned by nutual consent
of the parties, till the 31st day . of March,
1955.
6. That the Principal will allow the Agents
di scount in the manner indicated hereunder on
sale of all products of the Principal effected
by the Agents either by thensel ves or through
Sub- Agents appointed by themor directly by
the Principal thenselves

Al um ni um | ngot s 1-
1/ 2%

Al um ni um Sheets & Cycl es 2-
1/ 2%

Al um ni um Expanded Met al 12-
1/ 2%
Al um nium UWensils & anodi sed and

al | oy goods 17-

1/ 2%
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5%
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Provided always that the rates of discount
abovenenti oned or any of them nmay be varied by
mut ual consent of the parties.

8. That the Agents shall be responsible for
paynment of the price and all other nbneys to

the Principal imediately after the goods
| eave the Principal’s works or godown. Such
payment will be made on presentation of
necessary papers or documents " by the
Principal to the Agents and not later than a
fortnight after the date the goods shall have
been despat ched. In default of paynment as
aforesaid the Principal will be entitled to
charge interest until, realisation at the rate

of © six per cent per annum on the bal ance for
the tinme being outstandi ng.
9. That the Agents will be responsible for
the due fulfilnment of "all contracts nmde by
them whether for ready or forward sales and
also for the consequences of any breach of
contract by any custoner and for all |osses
and damages arising therefromto the Principa
provided, there shall be no default on the
part. of the Principal when nmanufacturing or
gi ving delivery of any goods required or sold
under - any contract in conpliance wth the
stipul ations thereof.
14. That the parties may by nmutual  consent
agree to continue after the expiry of the 3lst
day of March, 1955 on the sanme terns and
conditions as are herein  contained ' or any
nodi fication thereof as they may decide in
which case the agency business shall be
term nated by either party giving to the other
| ess than three nonths’ notice in witing sent
by Registered Post and such notice shall be
deened to have been given seven days after the
same has been posted.
15. Notwi t hst andi ng anythi ng—contai ned in
any of the foregoing clauses if the ~Agents
shall fail to make any paynments as herein
provided or cormit any breach of any covenant
herei n contai ned and on the part of the Agents
to be observed and perforned the Principa
shal |l have right at any time to termnate this
Agreenent by giving to the Agent,, one nmonth's
notice in respect there-
In the relevant year of account, the assessee paidto Ms.
J. K Aloys Ltd. Rs. 1,56,806/- as selling agency
conmi ssion in accordance with the terns of the agreenent.
The I ncome-tax O ficer disallowed the claimfor deduction of
that anmount on the ground that the paynent had not been nade
on busi ness consi der a-
1101
tions. On appeal the Appellate Assistant Comi ssioner
agreed with the conclusion reached by the Incone-tax O ficer
that the paynment had been nmade for some extra comercia
consi derations; but he further held that the agreenent had
not been acted upon. On a further appeal, the Incone-tax
Appel l ate Tribunal opined that it was unable to concur with
the view taken by the Income-tax authorities that the
agreement had not been acted upon and that the paynent had
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been made for sone extra commercial considerations. In the
course of its order it observed:
"There is no dispute that the, amunt in
guestion was actually paid as comrmission to
Messrs. J. K Alloys Ltd. It is also comon
ground that all the sales during the year were
effected directly by the appellant and no
sal es were effected by the selling agents. On
t hese facts, t he Appel | ate Assi st ant
Conmi ssi oner concl uded that the agreenment bad
not been acted upon and that the paynment was
made for some extra commercial considerations.
W are afraid, we are unable to concur wth
the, Appellate Comissioner. The nmere fact
that no sales were effected during the year of
account- by the selling agents thensel ves does
not, necessarily, mean that the agreement was
not acted wupon. In fact, clause 6 of the
agreement quoted above explicitly refers to
the fact that the agents shall be entitled to
the paynent of the discount even if all the
sales were effected directly by the Principals
t hensel ves. The agreement has not been
i mpugned by the Department as a sham and
col lusive transaction; in fact the entire
sel li ng agency conmi ssion paid to Messrs. J.
K. Alloys Ltd.. had all “along been all owed by
the Department as an -admi ssible expenditure in
the hands of the assessee upto the assessnent
for the year~ 1954-55. Evi dent | vy, the
agreenment —in question had been entered into
bona fi de and had been acted upon."
The only ground on which the Incone-tax Oficer as well as
the Appellate Assistant Conmi ssioner di sal l owed,  the
conmi ssi on pai d wasthat during the accounting year all  the
sales were effected directlyby the assessee and no  sales
were effected by the selling agents. But t hose
authorities failed to take note of the fact that apart/ from
the fact that the selling agents were entitled to discount
even in respect of the sales directly nade by the assessee,
the agents were responsible for the paynent of the price due
from the purchasers imediately after the goods left the
Principal’s works or godown. Such payrment had to be nmde on
presentation of necessary papers or docunments by t he
assessee, not later than | fortnight after the date the
goods were despatched. |In default of
1102
payment as aforesaid, the assessee was entitled to charge
interest wuntil realisation at the rate of six per cent’  per
annum on the bal ance for the tine being outstandi ng. Under
cl. (9) of the agreenment, the agents were also responsible
for due fulfillment of all contracts made by them whether
for ready or forward sales and also for the consequences of
any breach of contract by any custonmer and for all losses
and damages arising therefromto the assessee provided there
was no default on the part of the assessee in nmanufacturing
or giving delivery of any goods required or sold under any
contract in conpliance with the terns of the agreenent. The
Income-tax O ficer, the Appellate Assistant Conmi ssioner
al so overl ooked the fact that in the previous years, the
conmi ssion paid by the assessee to the selling agent,, had
been considered as deductible expenditure. From this it
follows that from 1950 to 1954. the agents did function in
accordance with the ternms of the agreenent. It was
contended before the Appellate Assistant Comm ssioner that
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even though the sales were directly effected by the
assessee, they were canvassed by the selling agents.
Neither the Income-tax O ficer nor the Appellate Assistant
Conmi ssioner has held against that plea. Under these
ci rcunmstances, the Tribunal rightly came to the conclusion
that the conm ssion paid was an expendi ture expended wholly
and exclusively for the purpose of assessee’s business, as
provided in s. 10(2) (xv).

The only reason that persuaded the H gh Court to cone to the
concl usion that the expenditure in question was not expended
for the purpose of the assessee’s business was that in the
accounting year all sales were directly effected by the
assessee and no sale was 'effected by the selling agents.
But the Hi gh Court overlooked clauses 6, 8 and 9 of the
agreement referred to earlier. It also overlooked the
significance of the fact that in the wearlier years the
conmm ssion paid tothe selling agents had been considered as

deductible expenditure. It also did not take notice of the
contention of the assessee that. though the sales were
directly " effected by the assessee, they were all canvassed

by the selling agents.
It is true that under s. 10(2)(xv), it is for the Income-tax
Oficer to decide whether any remuneration paid by an
assessee to his selling agents was wholly or exclusively
expended for the purpose of his business. It is also true
that the nmere fact’ that the assessee ‘establishes the
exi stence of an agreenent between hi mand his agents and the
fact of actual paynent, the discretion of the Income-tax
Oficer to consider whether the expenditure was made
exclusive for the purpose of the business is not taken away-
see the decision of this Court in Swadeshi  Cotton MIls Co.
Ltd. v. Conmi ssioner of Incone-tax, U P.(1). The expenditure
i ncurred nmust be for commrercial expediency.” But as observed
by this
1103
Court in Conm ssioner of Incone-tax, Bonmbay v. Walchand &
Co. Private Ltd.(1) that in applying the text of commercia
expedi ency for determ ning whether an expenditure was wholly
and exclusively laid out for the, purpose of the business,
reasonabl eness of the expenditure has to be -adjudged from
the point of view of the businessman and not of the revenue.
In J. K’'Wollen Manufacturers v. Conm ssioner of |ncome-
tax, U p.(2), after applying the rule laid down in Wl chand
& Co.'s case (supra) that in applying the test of comercia
expedi ency for deterni ning whether an expenditure was wholly
and exclusively laid out for the purpose of the business,
reasonabl eness of the expenditure has to be " Adjudged from
the. point of view of the businessnman and not of the income-
tax departnment, this Court proceeded to observe:
"it is, of course, open to the Appellate
Tribunal to come to a conclusion either that
the all eged paynment is not real or that it 1is
not incurred by the assessee in the character
of a trader or it is not laid out wholly —and
exclusively for the purpose of the business of
the assessee and to disallowit."
In the instant case, it is not the case of the Revenue the
assessee did not pay the conmission in question nor is its
case that the expenditure in question was not incurred by
the assessee in the character of a trader. Therefore the
only question that remains. to be considered is whether it
was not expended wholly or exclusively for the purpose of
the business of the assessee. The Tribunal after taking
into consideration the various terns of the agreenent as
well as the significance of the deduction given in the
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earlier assessnent years cane to the conclusion that the
Income-tax O ficer and the Appellate Assistant Conmi ssioner
erred in their opinion that the expenditure was not incurred
for any comercial’ expediency or that the agreenent was not
in force in the relevant accounting year. The Tribunal has
given good reasons in support of its conclusion. The
primary facts found by the Tribunal and the factua
i nference drawn therefromwas not open to review by the High
Court.

The High Court erroneously thought that the facts of this
case fell within the ratio of the decision of this Court in
Swadeshi Cotton MII1’s case (supra). The facts of. that
case were as foll ows

Therein appellant company was nmanagi ng whose remuneration
was an office allowance of Rs. 5,000/- per nmonth and 10% of
the net profits of the conpany. Under article 118 of the
articles of association of the company, its directors were
each

(1) 65'1.T.R 381.

(2) 72 1. T.R 612

1104

entitled to a renuneration of Rs. 100 per nonth. At an
extraordi nary general neeting of its shareholders article
118 was anended to provide for the paynment to the directors
of a commi ssion of 1% of the net profits of the conpany in
addition to their nmonthly renmuneration and as a result the
five directors of the conpany becanme entitled to a sum of
Rs. 28,218 each for 'the cal endar year 1948. The Tribuna
found that the paynent of the conmission to the directors
was for extra comrercial reasons on the grounds : (i) that
they did not render any special service in that year; (ii)
that the managenment of the conpany was done by the  managi ng
agents and very little was done by the directors; (iii) that
the renmuneration of Rs. 100 per nonth was not considered by
the directors to be inadequate in earlier years; (iv) that
the increase in the conmpany’s profits by about Rs. 30 | akhs
was due to the control of cloth having been lifted and not
to any special exertion of .the directors. On the'basis of
those findings which were all findings of fact, the Tribuna
came to the conclusion that the comission paid to the
directors cannot be considered as expenditure incurred
whol Iy and exclusively for the purpose of the business. ~ The
H gh Court as well as this Court accepted the findings
reached by the Tribunal. Fromthe facts of that case, it is
clear that the payment of conm ssion nade to the directors
was not because of any commercial expediency -but for
collateral reasons. Hence the rule laid down in that
decision is inapplicable to the facts of the present case.
In the result we allow this appeal, set aside the |judgnment
of the Hi gh Court and answer the question referred under s.
66(2) in the affirmative and in favour of the assessee. The

Revenue shall pay the costs of the appellant both it the
Hi gh Court and in this Court.
G C Appeal al |l owanced.
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