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ACT:

Mohanmedan Law -Dermand in a pre-enption suit has to be nade
after sal e-deed havi ng been copied out in Sub Registrar’s
Books-Date entered/In the book is date of sale.

Law Reform Mohamedan Law Pre-enption, suit  for-Requirenent

of demand.
HEADNOTE:
A nmuslimleft behind himas his heirs, his widow, two sons,
and 4 daughters A B, Cand D.,  In 1941, the heirs

partitioned his property. A portion was allotted to the
widow and the sons and 'the remaining portion to the
daught ers.

Respondent No. 1 purchased the portion allotted to the w dow
and the sons. On August 19, 1952, he also entered into an
agreement with the 4 daughters for the purchase of their
portion of the property within 3 nonths. The sale was,
however, not conpleted. On August 11, 1953, all the 4
daughters executed an agreenment of sale in favour of the
appel lant. of the 4 daughters, D, however, changed her m nd
and on August 14, 1953, executed a sale-deed in favour  of
respondent No. 1. The other 3 daughters, however, sold their
shares to the appellant on August 17, 1953. The sale,
however, was actually registered in the books of ~ the Sub-
Regi strar on Cctober 6, 1953.

Thereafter, the appellant filed a suit agai nst D,
(respondent No.2) for specific perfornance of her part of
the agreenent. Respondent No. 1 also filed a “suit for

possession by pre-enption on the ground that he had becone a
co-sliarer with the other 3 daughters by virtue of the sale
affected in his favour by D of her share. The trial Court
di smssed the suit for specific performance, but the suit
relating to pre-enption was decreed in favour of Respondent
No. 1. The appellant failed before the first appellate
Court, and his appeals to the H gh Court were also not
successful . The Hi gh Court upheld the decree of disnissa

of the suit for specific performance filed by the appellant;
and as regards the suit for pre-enption, the H gh Court
concl uded that respondent No. 1 was entitled to pre-enption.
In the appeal arising out of the suit for pre-enption, the
sole contention raised by the appellant was that under
Mohamedan Law, no right of pre-enption accrues unless a
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demand for pre-enption is nmade and such a demand could only
be made after the, conpletion of the sale of property sought
to be preenpted. It was contended by the appellant that
since the only demand was made on August 17, 1953, the
demand was premature because the- actual registration of the
sal e deed in favour of the appellant by the three daughters
was not conpleted in the books of the Sub-Registrar till
Cctober 6, 1953 and therefore, the suit for preenption was
bound to fail

Di sm ssing the appeal s,

HELD : (i) After the pronouncement of this Court in Ram
Saran Lall’s case, the necessary demands in a pre-enption
suit had to be nmade after the sale had been conpl eted not by
execution or registration of
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the sal e-deed but by the sal e-deed havi ng been copied out in
the Sub-Registrar’s books and it would be the date entered
in that book whichwas to be considered as the
date of sale. [5058B]

(ii) The —appellant set up inthis Court a wholly new case
whi ch was not agitated before any of ‘the Courts below. The

poi nt whet her the demands nade were premature or conpli ed
with the rules of Mdhammadan Law coul d only be determ ned by
reference to the entire evidence and is not a pure question
of law. Even in the special |eave petition the point was
not raised. Accordingly the appellant cannot be allowed to,
rai se the question of invetlidity of the demands at the late
stage and therefore the suit for  pre-ention nust fail

[ 506D - E]

Ram Saran Lal and Ors. v. Mst.~ Domni Juer & Ors. [1962] 2
S.C.R 474. referred to.

(iii) The Mhanmmedan Law relating to demand. before
filing a, suit for pre-entionis of a -highly technica
nat ure. The tal abi-inmowsai bat i s spoken of as the  first
demand and talab-i-ishad is the second demand The 'third
demand consists of the institution of the suit for @ pre-
enpti on. Both the tal abs are conditions precedent 'to the-
exercise of the right of pre-enption. The first /talab
should be made as soon as the fact of the sale is known to
the claimant. Any unreasonabl e or unnecessary delay will be

construed as an election not to pre-enpt. Thereare other
highly technical rules which a pre-enptor —has to follow
before he can succeed in a suit for pre-enption. A “strict
conpliance with all the requirenments of the demands which
are necessary before a pre-enptor can succeed in-a suit for
pre-enption wunder the Mhamredan Law may becane very
difficult, particularly, on the question of pronptness and
avoi dance of delay with regard to the first demand. A sale
shal |l be deemed to be conpleted only after the sal e-deed has
been. copied in the books of the Sub-Registrar. If the
demand has to be nmade after such conpletion it “would be
virtually inpossible or at any rate extrenely difficult for
any pre-enptor to meke the first demand as pronptly as
required under the principles of Mhanmedan Law. A pre-
enptor cannot be expected to keep a perpetual watch wth
regard to the point of tinme when the office of the ' Sub-
Regi strar would copy out the sale-deed in the prescribed
book. It is, however, a matter for the Parlianment to nmake
suitable legislation to overcone this difficulty. [505F]
Principles of Mhamedan Law, by Miulla, 16th Edn. referred
to.

(iv) The other appeal arising out of the suit for specific
performance also fails, because, first, the respondent had a
right of pre-enption, and secondly, the earlier agreenent
dat ed August 19, 1952 entered into between Respondent | and
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4 daughters still subsisted and the appellant had no right
to bring a suit for specific perfornance against 'D by
virtue of the subsequent agreenent dated August 11, 1953.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 691 and
692 of 1967.

Appeal s by special |eave fromthe judgnment and order dated
July 12, 1966 of the Allahabad Hi gh Court in Second Appeals
Nos. 1031 and 1032 of 1959.

M C. Chagla and S. S. Skukla, for the appellants in both
the appeal s).
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C. B. Agarwala and K P. CGupta, for respondent No. 1 (in
both the appeal s).

A N Goyal, for respondent No.- 2 (in CA No. 691 of
1967).

The Judgrent of -the Court was delivered by-

Grover, J. These appeal s have been brought by special |eave
,froma comon judgnent of the Allahabad H gh Court whereby
the dismissal of the suit for specific perfornmance filed by
the appellant was maintai ned and the decree for possession
by pre-enption in favour of respondent No. 1 was confirned.
One Gauhar Ali was the owner of a pucca two storeyed house
in the city of Mdiradabad. On his death he left behind as
his heir,,, his widow Misai mmat Begum two sons Liagat Al
and Ishtiag Ali and four daughters Sughara Begum Kubra
Begum Mehmpoda Begum and Chhoti” Begum 1n-1941 the heirs
of Gauhar Ali partitioned the property. According to the
partition the house in dispute was divided |ongitudinally
east and west. The western portionwas allotted to the
wi dow and the sons and the eastern portion cane to the share
of the four daughters. Respondent No. 1 purchased the
western portion of the house fromthe wi dow and the ons. On
August 19, 1952 he also entered into an agreenent with the
four daughters for the purchase of their part of the house,
nanmely, the eastern portion. The period in which the sale-
deed was to be executed was three nonths but it appears that
the sal e was not conpleted. On August 11, 1953 all the four
daughters executed an agreenment of sale in favour of the
appel l ant. Misammat Chhoti Begum however, changed her m nd
and executed a sal e-deed in favour of respondent No. 1 on
August 14, 1953. The other three daughters, however, did
not go back on the agreenent entered into with the appell ant
and they got a sale deed transferring their share regi stered
in favour of the appellant on August 17, 1953. This sale
was, however, actually registered in the books of the / Sub-
Regi strar on Cctober 6, 1953.

On Septenber 9, 1953 the appellant filed a suit against res-
pondent No. 2 (Chhoti Begun) for specific performance of her
part of the agreenent. Respondent No. 1 also filed on
February 6, 1954 a suit for possession by pre-enption on-the
all egation that he had becone, a co-sharer with the other
three daughters by virtue of the sale effected in his favour
by Chhoti Begum of her share in the eastern portion of the
house. Both the suits were, tried and di sposed of by the
trial court which held that respondent No. 1 was not a bona
fide purchaser for value but since he had a. right ,of pre-
enption the suit for. specific performance was di sm ssed and
the suit relating to pre-enption was decreed in favour of
res-
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pondent No. 1. The appellant filed appeals before the first




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 7

appel l ate court, which. failed. He preferred two appeals to
the High Court which upheld the decree of dismissal in the
suit for specific performance filed by the appellant. As,
regards the suit for preenption it was held that the ground
of vicinity was no longer available in view of the judgnent
of this Court in Bhau Ramv. B. Baijnath Singh(1). The Hi gh
Court, however, canme to the conclusion: that respondent No.
1 was a sharer in the appendagescommon gate and combn
passage- and therefore he was entitled to pre-enption

In the appeal arising out of the suit for pre-enption the
sole contention raised by M. Chagla is that under the
Mahomedan Law no right of pre-enption accrues unless a
denmand for preenption is nade and such a demand can only be
nmade after the conpletion of the sale of the property sought
to be preenpted. For the purposel of finding out whether
the sale had been conpleted the court had to consider the
provisions of the Transfer of Property Act 1882 and the
Regi stration Act 1908 and not the Principles of Mhomadan

Law. CQur attention has been invited to a decision of this
Court in_Ram Saran Lall & O hers v. Nbt. Dom ni Kuer &
Q hers(2). There a sal e deed had been executed on January

31, 1946 and presented for registration on the sane date.
On com ng to know of the execution of the sal edeed the pre-
enpter made a tal ab-i-nowasi bat on February 2, 1946. But
the deed was actually copied out in the registration books
on February 9, 1946. The suit for pre-enption had been
resi sted on the ground that the tal ab (denand) had been made
prematurely. By a mjority this Court held that ne sale was
conpl eted only on February 9, 1946 when the registration was
conplete and that the talab  was nmade prematurely and,
therefore, the suit nust fail

Now prima facie it would appear that in-accordance with the
above deci sion the sale sought to be preenpted by respondent
No. 1 could not be regarded as havi ng been conpleted ' unti
October 8, 1953 when the sale deed was copied out in the
books of the Sub-Registrar. The talab had been made
according to the evidence which was accepted by the courts
bel ow on August 17, 1953, nanely, the day on which'the sale
deed in favour of the appellant by the three daughters was
got registered by the SubRegistrar, but the registration of
which was not conmpleted in the books of the Sub-Registrar
till Cctober 6, 1953. M. Chagla has contended strenuously
that the only denmand all eged to have been nade was on August
17, 1953 and the suit for pre-enption was bound to fail  as
"being premature according to the ratio of (2) the decision
of this Court in Ram Saran Lall’s case.

(1) [1962] 3 Suppl. S.C R 724.

(2) [1962] 2 S.C. R 474
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The difficulty in the way of the appellant is that a wholly
new case is now being set up on his behalf by M- Chagla
In the plaint it was stated in para 14 that as soon as the
plaintiff came to know about the purchase of the property by
defendant No. 1 ,he fulfilled We condition of pre-enption
accordi ng to Mahonadan Law and sent massage to defendant No.
1 and also served a notice that he nust take from the
plaintiff the sumof Rs. 3750/- paid by himand transfer to
the plaintiff the portion purchased by him from defendant
Nos. 2 to 4 but he did not pay any heed. In the witten
statement in para 4 it was asserted by defendant No. 1 the
present appellant that the plaintiff did not fulfil any
condition of pre-enption nor did he ever place any denand
orally or in witing before the contesting def endant
regarding the purchase and reconveyance of the property in
respect of which pre-enption was sought. The allegation of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

the plaintiff that he had fulfilled any denmand according to
the Mahonmedan Law was totally incorrect and against the
facts. On the above pl eadings on the point the issue was
franed in the followi ng terns

"Whet her necessary demands of pre-enption as required by
Hanafi Law were performed by the plaintiff 2"

The trial court discussed the evidence led on the above
i ssue and held that denmands had been properly perfornmed in
accordance with law. The evidence related mainly to what
happened on August 17, 1953 when the plaintiff was informed
of the sale deed which had been executed in favour of
defendant No. 1. That was the first demand and a second
demand was also perforned |later. The date on which the
second denmand was nmade is; however, not nentioned in the
judgrment of the trial court. |In the appeal against the
decree of pre-enption reference was nmade to the evidence |ed
on the question -of demand and this is what the |earned
Addi tional District Judge said

"Agai n addressing Haji N sar and Mehruddin witnesses he said
that he performed the first demand in their presence and the
second denand was agai n perforned before themand that if it
was necessary they woul d be surmopned as w t nesses. "

Now this judgnent was delivered on February 13, 1959 by
which time the lawlaw down by this Court in Ram Saran
Lall's case(1l) could naturally not have come to the notice
of the counsel for the parties and the sanme could not have
been referred to before the Additional District Judge. But
by the time the appeal canme to be decided by the H gh Court-
the judge neat was delivered inJuly 1966-the l'aw had been
settled by this Court and if the appellant wanted to rely on
the argunment which has been raised before us there is no
reason or justification for not having done so at that
(1)[1962] 2 S.C.R 474.
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st ep. It It must be renmenbered that the entire [litigation
had proceeded on the basis that the rules of Mhanpbdan Law
relating not only to pre-enption but also to the point of
time when the sale is conpleted were being applied by the
courts. After the pronouncenent in Ram Saran Lall’s(1) case
it becamre settled that the necessary demands in it
preenption suit had to be made after the sale had been
conpl eted not by execution or registration of the sale -deed
but by the sale deed having been copied out in the sub-
Registrar’s Books and it would be the date entered in that
book which was to be considered as the date of ~sale.
According to M. Chagla the demands on the evidence of the
respondent hinself, were made before the 6th of October 1953
and not afterwards. This was a question of fact which was,
never investigated by any of the courts. Even if/ the
argunent canvassed before us had been rai sed before the Hi gh
Court that could have gone into the matter and considered
the evidence on the record to find out when the, demands
were made. CQur attention has been called to a registered
notice having been served on the appellant by the
respondent. There is nention of such a notice in para 14 of
the plaint. This notice, Ext. 10, was sent after Cctober 6,
1953, its date being Novenber 30, 1953. After giving the
details necessary for showing the right of pre-enption of
the plaintiff it was stated that the demand had al ready been
made and that for the purpose of avoiding any dispute before
filing the suit for pre-enption the vendee was being
infornmed that he should accept the ampunt of consideration
and give the property to the plaintiff. M. Chagla says
that this notice could hardly be regarded as a proper demand
according to the requirenments of Mahomedan Law.
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The Mahonedan Law relating to demand before filing a suit
for pre-enption is of a highly technical nature. It is
stated in the Principles of Mihoinedan Law by Milla, 16th
Edn. that the tal abi-nowasibat is spoken of as the first

demand and the talab-i-ishad as the second denmand. The
third demand consists of the institution of the suit for
pre-enption. Both the tal abs are conditions precedent to

the exercise of the right of pre-enmption. The first talab
should be made as soon as the fact of the sale is known to
the claimant. Any unreasonable or unnecessary delay will be
construed as an election not to pre-enpt. 1In sone of the
cases referred to a delay of 24 hours; or even 12 hours was
considered too long and it was held that where there has
been so nmuch delay the pre-enptor was not entitled to
sustain his, claimfor pre-enption. There are other highly
technical rules about the presence of wtnesses and the
nature of evidence which they should give with regard to the
second demand, the view of the High Courts being conflicting
in the matter; (See pages 242, 243).

It seenms to 'us that a strict conpliance with all the
requi rements of the two demands which are necessary before a
pre-enptor can

(1) [1962] 2 S.C. R 474
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succeed in a suit for pre-enption under the Mhonedan Law
may becone very difficult, particularly, on the question of
the pronptness | and avoi dance of delay with regard to the
first demand. As stated before a sale shall be deenmed to be
conpleted only after the sale deed has been copied in the
books of the Sub-Registrar. If the demand has to be made
after such conpletion it would be virtually inpossible or at
any rate extrenely difficult for any preenptor to nmake the
first demand as pronptly as required under the principles of
Mahormedan Law. It cannot be expected “that a pre-enptor
should keep a perpetual watch and go on rmaking constant
inquiries wth regard to the point of tine when the office
of the Sub-Registrar would copy out the sale deed’ in the
prescri bed book. However, that is a nmatter ~on / which
legislation nay beconme necessary and that is for the
Parliament to consider and not for US

It woul d be abundantly cl ear from what has been stated above
that the question of demand has not been examined by any of
the courts keeping in viewthe law laid down by this Court
and the oprinciples to which reference has been nmade.
Qoviously it was the appellant who was to- blane for not
agitating these matters at |east before the High Court. The
poi nt  whether the demands made were premature or conplied
with the rules of Mahomedan Law, could only be determ ned by
reference to the entire’ evidence and is not a pure question

of | aw. It is surprising that even in the petition for
special leave to this Court the points which M. Chagla has
raised were not canvassed. |In the Statement of the Case

only the matter was put in these words :

"Further, the respondent could not claimpre-enption as_ a
co-sharer (Shafi-e-Sharik) he had not becone owner of the
one fourth share in the eastern portion before the sale deed
in favour of the appellant. The sale deed in his favour was
registered on the, 17th August 1953, sone tine after the
three sisters registered the deed in favour of t he
appel | ant . As held by this Hon"ble Court in the case
reported in 1962(2)SCR 474 the demand made by the respondent
at 4 or 5 p.m on 17-8-1953 was not valid".

M. Chagla, while fairly and properly adnitting that al
these infirnmties are present, has maintained that we should
give a decision on the question of demand in the |ight of
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his argunent and that the pre-enptor whose right is weak and
is of a piratical nature should not be allowed to succeed
unl ess he satisfies the court that he has strictly conplied
with the requirenents of law relating to pre-enption. In
our judgnent adjudication of this matter which is a mxed
guestion of |law and fact should have been invited from the
courts below and in the absence of any such decision it wll
not

507
be just and proper for us, at this stage, to allow the
matter to be re-opened and to entertain the contention of
M. Chagl a on the question of the invalidity of the demand or
demands nmade by the respondent before filing the suit for
preenption.
Accordingly the appeal arising out of the suit for pre-
enption fails and it is dismissed. But the parties wll
bear their own costs throughout:
In the other appeal arising out of the suit for specific
performance it had been decided by the first appellate court
that the prelimmnary condition specified in the agreenent
Ext . A-3 which had been executed by Mussanat Chhoti Begum
and her 3 sisters in favour of the respondent about getting
the prem ses vacated fromthe tenant had not been satisfied
and therefore the agreenment had not | apsed. Respondent No.
1 could have enforced that agreenent and the appellant had
no right to bring a suit for specific performance against
Chhoti Begum by virtue of the subsequent agreenment dated
August 11, 1953.  The suit for specific performance was
liable to be dismissed both on the ground that t he
respondent had a right of pre-enption and that the appellant
could not enforce the agreenent dated August 11, 1953 in the
presence of the earlier agreenent dated August 19, 1952.
The High Court had affirned that view On behalf  of the
appel l ant an attenpt was nade by Shri M C. Chagla to assai
the above decision but we are unable to find any error in
the judgnment of the first appellate court or the H gh Court
of a nature which would justify interference /by us.
Therefore the appeal arising out of the suit for  specific

performance also fails and it is disnmissed. |In that ‘appea
the parties will bear their own costs in this Court.

S.C Appeal's
di sm ssed’ -

-L1286 SuP. CI/72
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