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HEADNOTE

The appellant Associati on was recogni-sed under section 27
read wth section 3(23) of the Bonbay Industrial Relations
Act, 1946 as the Association of enployers in Silk 'and Art
Silk Textile Industry wthin the local area of Geater
Bonbay. The respondent Sabha represented the worknmen/in the
| ndustry. By a supplementary award dated Cctober 15, 1971
the Industrial Court nodified an existing award of the
Industrial Court of Mharashtra, Bonbay, dated April 25,
1962 by directing with retrospective effect fromJanuary 1

1971 that the enployees in Silk and Art Silk Industry who
were concerned in the dispute shall be granted dearness,
al l owance at the rate of 99 per cent neutralization of the
rise in the Bonmbay Consumer Price Index 106 (ol d series) on
the basis of the m ni mumwage of Rs. 30/-4 per nmonth of 26
wor ki ng days. The appel |l ant Association and one of the Silk
M1l s appeal ed.

HELD : The award did not suffer fromany infirmty:

(i) The Association represented 55 units of enployers and
out of these only 28 produced their bal ance-sheets and
profit and | oss accounts. The other 27 units did not supply
any materials with respect to their financial capacity but
agreed to abide by the decision of the Industrial’ Court on
the basis of the materials furnished by the 28 units. The
award in so far as it concerned these 28 units proceeded on
the basis of their financial capacity as judged from
accounts produced by themand the materials in the case.
There is no substance in the conmplaint that any adverse
i nference had been drawn agai nst that 28 units on account of
non- producti on of nmaterials by others. [283-H

(ii) The <contention that the position of the industry was
not stable and that its prospects were bleak could not be
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accept ed. A broad and’ overall view of the financial

position of the enployer units was taken into account by the
Industrial Court and it had tried to reconcile the natura

and just clains of the enployees for a higher rate of
dearness allowance with the capacity of the enployer to pay
it and in that process it hadmade allowance for the
legitimate desire of the enployer to make reasonabl e
profits. What is really material in assessing the financia

capacity of the enployer units in this context is the extent
of gross profits nade by them On the basis of exhibit U9,
whi ch was an anal ysis of the bal ance sheet, and profit and
| oss accounts of the 28 units, the Court found 'that the 28
mlls had been nmaking good profits and that, on an average,
the profit would work out at 40 and odd per cent of the
capital. There was sone decline in the profits nmade during
the years 1966, 1967 and 1968 but, the Court found that the
industry was rallying round in 1970. [286-C]

278

Ahmedabad M Il Omers’ Association, etc. v. The Textile
Labour " Association, [1966] 1 S.C R 382 at p. 426 and
Uni chem Laboratories Ltd. v. Their Wrknmen, Civil Appeals
No. 1091-93 of 1971, decided on 24-2-1971, referred to.

(iii) No evi dence had been adduced to show what exactly
had been the ,effect onthe industry of the enhancenent in
excise duty. Wthout further evidence it was not possible
to draw an inference that the sale of the products had been
adversely affected. Moreover the econonic incidence on the
excise duty had been passed on to the consumer and the em
pl oyer-unit did not have to bear any additional burden on
account of the levy. [286-H]

(iv) Exhibit U8 is a comparative Table showi ng-the m ni nmum
basi ¢ wages and dearness all owance paidin other industries
in the region like the engineering, ~pharnaceuticals, etc.
The Court relied wupon it only to showthe trend in the
region. The Court also relied upon the report of the 'Norns
Conmittee which stated that the trend for the |ast decade in
industrial adjudication as well as in settlenments and
awards, was to allow 100 per cent neutralization in the case
of | owest-paid enployees. The Court was of the view that if
80 per cent neutralization could be allowed inthe .industry
under the settlement arrived at in 1957, there was no reason
why 100 per cent neutralization should not be granted in
view of the steep rise in the cost of living from 1957, to
the | owest paid enployees. It is not possible to agree with
the contention of the appellant that the Jlndustrial Court
went wong in relying upon exhibit U 8 or the report of the
Norms Committee to find out the trend in the region as to
the extent of neutralization to be allowed to the enployees
concer ned.

[ 287- F]

Bengal Chemical and Pharmaceutical W rks Ltd. - v. Its
Workmen, [1968] 2 S.C.R 113 referred to.

(v) The Association never wanted the Court to nake any
conparison with any other units in the sane industry in the
region. In the witten statenent of the Association there
was no avernent that there were other conparable wunits in
the same industry in the region. No did the Association, at
the time of argunent before the Industrial Court, put
forward the contention that there were conparable concerns
in the sanme industry in the region and that the Court should
nmake a conparison of the enployer-units in question wth
those concerns to find out the extent of neutralization
whi ch coul d be granted. The Association was certainly in a
position to tell the Court whether there were any other
conparabl e units in the same industry in the region and the
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only inference from its conduct was that there were no
conparabl e units in the industry in the region. [290-A]
French Motor Car Co. Limited v. Wrknmen, [1963] Supp. 2
S.CR 16. at pp. 20-21. WIlliamsons (India) Private Ltd.,
v. The Workmen, [1962] | L.L.J. 302 and Greaves Cotton and
Co. and others v. Their Wrknen, [1964] 5 S.C R 362 at pp
367-369, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 276 277 of
1972.

Appeal s by Special Leave fromthe Suppl enentary Award dated
the 15th Cctober, 1971 of the Industrial Court, Mharashtra,
Bonbay in Msc. Applications (I1C Nos. 1 and 2 of 1970.

S. T. Desai and 1. N.~Shroff, for the appellant (In C A
No. 276 of 1972)-.

279

(Mat hew, J.)

M C. Setalvad and I. N Shroff, for the appellant (In
C. A No. 277 of 1972).

S. V. Cupte, M C_-Bhandare, Sunanda Bhandare, and P. H
Parekh and Advocates of Ms. Bhandare Parekh and Co., for
the respondent (in/'both the Appeals).

The Judgrment of the Court was delivered by

Mat hew, J. These two appeal s by special leave are directed
agai nst a suppl enmentary award dated October 15, 1971, passed
by t he I ndustri al Court, Mahar ashtr a, Bonbay, in
M scel | aneous applications (1C Nos. 1, 2 and 3. of 1970,
filed by the respondent, the MII| Mazdoor Sabha, hereinafter
called the ' Sabha’'. By the supplenentary award, t he
Industrial Court has nodified an existing award of the
I ndustrial Court, Mharashtra, Bonbay, dated April 25, 1962,
passed in reference (1C Nos. 131, 138, 139 and 155 of
1961, and published in the Maharashtra Governnent @ CGazette
dated June 14, 1962, by directing with retrospective effect
from January 1, 1971, that the enployees in Silk” and Art
Silk Industry who were concerned.in the dispute shall be
granted dearness allowance at the rate of 99  percent
neutralization of the rise in the Bonbay Consumer Price
Index 106 (old series) on the basis of the mnimmwage of
Rs. 30/- per nonth of 26 working days.

W will deal wth appeal No. 276 of 1972 first. The
Appellant is the Silk and Art Silk MIIls' Association, Ltd.,
a public company having its registered office in - Bonbay,
hereinafter called 'the Association’. For the purpose, of
Bonbay Industrial Relation Act, 1946, the Association. was
recogni sed under section 27 read with section 3(23) of /that
Act as the Association of enployers in Silk and Art/ Silk
Textile Industry within the |ocal area of G eater  Bonbay.
Silk Textile Industry was started in India sonmetine in 1933
and the Association cane into being in 1939 with 16 nmenbers
having 2,000 loonms. Till 1965, the Association was regis-
tering as nenbers only mlls having 25 or nore |oons.
Thereafter, it began to register smaller units also as its
menbers. Such smaller units nunbered 308 with 2,326 |oons
in Mrch, 1969. The total nunmber of mlls wthin and
outside the State of Miharashtra which were nmenbers of the
Association on March 31, 1969, was 512 with a total of
20,200 | oons. According to the Association, out of the 512
units which were its nmenbers, a large nunber of wunits
nunberi ng about 444 were grey units, which nmeans, that none
of these units has its own raw materials and that they have
not got any equiprment for dyeing, bleaching or otherw se




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 12

finishing their products.

On February 6, 1970, when M scel | aneous Application (I1C No.
1 was filed, the Association had, as its menbers, about 325
280

units of employers in the art silk textile industry wthin
the local area of Geater Bonbay. Qut of these 325
enpl oyer-units, 90 enployer-units alone were concerned wth
the M scellaneous Application (1C) No. 1 of 1970, as that
application sought nodification of the award dated April 25,
1962, in reference Nos. (1C) 131, 138, 139 and 155 of 1961
whi ch governed only the 90 units of the Art Silk |Industry.
In this case, we are directly concerned worth 55 nenber-
units only, as the remaining 35 units had one out of
busi ness between April 25, 1962 and February 5, 1970.

There were two previous decisions binding on these wunits
regardi ng dearness allowance.. One was the award passed in
reference No. 97 of 1951 which granted neutralization to the
extent ~of 75 per cent rise in the Bonmbay Consumer Price
I ndex 106 (ol d series). The other was a settlenent arrived
at during the pendency of M scellaneous Application (I1C No.
3 of 1957 which nodified the award in reference No. 97 of
1951 by raising the percentage of neutralization to 80 per
cent with effect fromJune 1, 1957.

The Sabha is recogni'sed under section 30 read with section 3
(32) of the Bombay  Industrial Relation Act as the
representative Union of enployees in the Silk and Art Silk
Industry within the |ocal area of G eater Bonbay.

The demand of the Sabha in M scel laneous Application (1C
No. 1 of 1970 was, that "the enployees shall be granted with
effect from May 1, 1970, dearness allowance at the rate of
100 per cent neutralization of the rise in-the Bonbay
Consumer Price Index 106 (old series) on the basis " of the
m nimum wage in force, at present, nanely Rs. 36.50 per
nont h of 26 working days". As already stated, t he
application was, in effect, to nmodify the award passed on
April 25, 1962, in reference (1C Nos. 131, 138, 139 and 155
of 1961; that award provided that the enpl oyees covered by
the references should be given an adhoc increase of Rs. 5.20
per month of 26 working days over their wages at that tine,
that the increase should be in force for two years from
February 1, 1962, that thereafter, the increase -should be
Rs. 6.50 per nonth of 26 working days instead of Rs 5.20 and
that this wll continue for a further period of 2 “years.
The award rejected the prayer for increase rate of ~dearness
al | owance.

The grounds on which the Sabha clained 100 per cent
neutralization were, that the total pay packet of the
enpl oyees in the industry was far |lower than  the m nimm
need of the workmen and al so | ess than that of the enpl oyees
in other industries in the region., that there has been a
steep rise in the cost of living since the |last revision of
basic wages and a greater rise in the cost of living | since
the decision fixing neutralization at 80 per cent of the
basic wage of Rs. 30/- per nonth for 26 working days,  that
the enpl oyer-units

281

(Mat hew, J.)

have the capacity to bear the additional burden as the art-
silk’ industry in the region has prospered and established

itself as a stable one with good prospects.

The main contentions of the Association were that the tota
pay’ packet of the workmen in Rayon and Artificial Silk
industry in the, local area of Greater Bonbay was Rs. 190.12
per nonth of 26, working days, that dearness allowance to
the extent of 80 per cent neutralization was automatically
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responsive to the rise in the cost of living and, therefore,
there was no real fall in the pay packet consequent on the

rise in the cost of living, that the workmen had received an
ad hoc increase of Rs. 5.20 per month of 26 working days
fromFebruary 1, 1962, and that this has been further raised
to Rs. 6.50 from February 1, 1964, that the base for
neutralization which was Rs. 30/- should not and ought not
to be changed to Rs. 36.50 as denmanded by the Sabha, that
the demand was beyond the capacity of nobst of the 55 wunits
concerned, that the dearness allowance paid in the other
industries in the region cannot furnish any rel evant
criterion as the financial position of these units was quite
different, that over the years, the position of the industry
has steadily deteriorated, that on account of the paucity of
foreign exchange, restrictions on inport of the required
machi nery, the non-availability of the necessary types of
raw nmaterials, the high cost of yam the heavy excise duty
on indigenous yarn, the industry has been declining, that
the inport on nylon yarn was canalised through the State
Tradi ng. ‘Corporation of India and it kept for itself a very
high profit margin, that the price of raw naterials in the
i ndustry has gone up, that prior to March, 1970, the excise
duty on processed yarn and artificial silk fabric varied
from 9 paise to 30 paise per square netre whereas from
March, 1970, onwards, the was a steep ri'se in the excise,
duty per square netre and therefore the industry cannot bear
any further burden and that in any event, the demand for 100
per cent neutralization is

unwar r ant ed

As already stated, the Industrial Court, after evaluating
the materials produced by parties, cane to the conclusion
that the enployees in the Silk and Art Silk Industry should
be granted dearness allowance at the rate of 99 per cent
neutralization of the rise in the Bonbay Consumer | Price
Index 106 (old series) on the basis of the mninmm basic
wage of Rs. 30/- per month of 26 working days wth effect
fromJanuary 1, 1971.

The Court found that at the tine when the wages were raised
in 1962, the consuner price index stood at 429, that there
has been a steep rise in the cost of living as reflected in
t he Bonmbay Consumer Price Index-in May 1970 it stood at 799-
and on the date of the award it stood at 839, and so, there
was a fall in real wages by 39 paise per day of the 1owest
class of workers. The Court,

19-1208 Sup Cl/72

282
therefore, came to the conclusion that the demand for
neutralization of the rise in the cost of (living was

reasonable. It further found that exhibit U 8, which is a
conparative Table showing the mininum basic wages and
dearness allowance paid in other industries in the [region
was a relevant docunment as it indicated the trend in | other
industries in the region to allow full neutralization on
account of the rise in the cost of living. The Court  then
proceeded to assess the financial capacity of the enployer-
units with particular reference to their volune of business,
the capital invested, tile profits earned, the standing of
the industry, the strength of the | abour force enployed, the
position of reserves, the dividend declared and the future
prospect of the industry. The Association, although it
represented 55 enpl oyer-units, produced no data as regards,
the financial capacity of 27 units in spite of the clear
direction of the Court, and so, the Court, on the basis of
the in materials placed before it by the other units, cane
to the conclusion that the art and art-silk industry has
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prospered and has established itself, that the prospect of
the industry was bright and that the financial position of
the 28 units which produced their bal ance sheets and profit
and |oss accounts or other docunents to show their gross
profits was such that they could afford to bear the
addi ti onal burden.

For reaching the conclusion that the industry is prosperous
and has a bright future, the Court relied on the speech made
by the Chairnan of the Silk and Art Silk MIIls Association
at the 30th Annual General Meeting in 1969, in which he said
that the manmade, fibre industry had made remar kabl e
progress during the, |ast decade, that the production during
the year 1969 exceeded the Third Plan target by over 25 per
cent, that there was a rise in the, per-capita consunption
of fabrics, that rapid progress was expected in t he
producti on of non-cellul osic yarn and that the, total demand
in relation to the, year 1969 was likely to increase by 41
per cent by the year 1973-74 and by 110 per cent by the year
1978-79, 'The Court also relied upon the fact that actua

export in 1970 exceeded the export in the previous three
years, the fact that production has substantially increased
in the first six months of 1970, that it was as nuch as
525.77 mllion metres conpared to the total production of
892.67 mllion nmetres in 1969 and the fact that the, tota

production of art-silk yamhad reached the figure 1 4.680
t housand kil ograns conpared to 106. 480 thousand kil ograns in
1969. The Court estinmated that export of Rayon fabrics and
synthetic textiles wll reach Rs. 26.50 crores a year by
1973-74, Although excise duty has been increased, the Court
found that it had not adversely affected the industry in any
substantial degree its the econom c incidence of the burden
of the excise duty was passed on to the consuner. As

regards the financial capacity of the wunits, the Court
relied on exhibit U 9 which is an analysis of ,he profit
and |oss accounts of the 28 mlls and exhibit U 10, which
is a consolidated statenment showing the financial condition
of these

283

(Mat hew, J.)

mlls and exhibit U 11. the statenent regarding the bonus
paid by the mlls which. did not file their bal ance sheets
and profit and | oss accounts and Exhibit U-—12, a statenent
showing the interest paid by sone of the units which had
filed their balance sheets and Exhibit U 13, a statenent
showing the profitability ratio for art-silk industry in
Bonbay and exhibit U 14, a conparative statenent ~of the
profitability ratio in cotton textiles, engineering and
chemcal industry. The Court found fromexhibit U 9  that
there was an increase in the paid-up capital of 44.07 | akhs
from 1965, an increase in the reserve amounting to /32.96
|l akhs and increase in the gross block amunting to Rs.
285.54 | akhs and an increase in the net block of Rs.  140-63
| akhs from 1965 to 1968. Fromthe figures given in exhibits
in U 9 and U 10, the Court found that, after providing for
depreciation to the total paid up capital, the profit would
work out at 40.02 per cent and that after providing for
depreciation to the total paid up capital and reserve, it
woul d work out at 21.10 per cent. Fromthe |arge amount of
interest paid by some of the units as disclosed in exhibit
U 12, the Court inferred that these wunits are under-
capitalised but that, at the sane tine, they preferred to
borrow noney at the current rate of interest. The Court
also found fromexhibit U 11 that 17 nmills which did not
file their balance sheets or profit and | oss accounts were
in a position to pay bonus in excess of the 4 per cent which
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is the statutory mni nrumunder the Payment of Bonus Act and
therefore, these units must have been making profits and, as
their present financial position was not shown to have
becomre worse, they had the financial capacity to bear the
addi ti onal burden.

M. S T. Desai for the appellant submitted that the
Industrial Court drew an adverse inference against the 28
units although they had produced their bal ance sheets and
profit and | oss accounts on the ground that the 27 mlls did
not produce any data to show their financial capacity to
bear the additional burden and that that was unjustified.
He argued that so far as the 28 mlls which had produced
their bal ance sheets and profits and | oss accounts, there
should have been an appreciation of the naterials placed
before the Court on their nerit and no adverse inference
shoul d have been drawn against them because the other units
did not place any relevant materials as regards their
financial | capacity. In other words, his argunment was that
as the 28 mlls had produced relevant docunments to show
their financial capacity, the Court should not have drawn
any adverse inference as against themnerely fromthe non-
producti on of the rel evant docunents by the other units. W
o not think that there is any substance in this argument.
As already stated, the Association represented 55 units of
enpl oyers and out /of the 55 units, only 28 wunits produced

their balance sheet,-, and profit and |oss accounts.
Statements were filed by
284

17 wunits (exhibits C. 1 8 5 to 201 ) undertaking that they
woul d abide by the informati on and the bal ance sheets and
profit and loss accounts supplied by the 28 mlls and
praying for decision of the dispute on the “basis of the
information and statenent of accounts so supplied. The
remaining 10 nills orally agreed that they would al so '\ abide
by the statement and bal ance sheets supplied by the 28 nills
and for deciding the dispute on that basis. Therefore, an
adj udi cation by the Industrial Court as regards the rate of
neutralization to be allowed on the basis of the financia

capacity of the 28 units as guaged fromthe bal ance 'sheets
and profit and |l oss accounts produced by the 28 nmills was
quite proper. To put it differently, the award in so far as
it concerned the 28 units, proceeded on the basis of their
financial capacity as guaged fromthe bal ance sheets and
profit and |oss accounts produced by them and from the
materials in the case. They can, therefore, have no reason
for any complaint, that the Court drew any adverse inference
as regards them from the non-production. of rel evant
materials in the possession of the other enployer units.
And, as regards the 27 enployer-units which did not ~supply
any materials with respect to their financial capacity, they
cannot al so have any reason for conplaint in viewof their
undertaking to abi de by the decision of the Industrial Court
on the basis of materials furnished by the 28 units The only
reason why they did not furnish the basic information  as
regards their financial capacity in spite of the direction
of the Court, is that the information, if furnished, would.
go, against them W are satisfied that the award was based
on the mterials produced in the case so far as the 28

units are concerned and not on any adverse inference drawn
fromthe non-production of the relevant materials by the 27
units.

M. Desai contended that the, position of the industry is
not stable and that its prospects are bleak. He said that
the Court did not give due weight to exhibits C 1to C 4
and C. 15 in reaching-the conclusion that the position of
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the industry was stable. Exhibit C. 1 is a statenent show ng
the nunber of mlls and the | ooms owned by themas on Apri
1, 1970. Exhibit C 2 is a statenment showi ng the nunber of
nmenbers of the Association and their loons. Exhibit C 3 is
a statement showing the |Iooms run by nenber-mills of the
Association as on April 1, 1970. Exhibit C. 4 is a
statenent show ng the nunber of grey and conposite units in-
the industry and their loons. Exhibit C. 15 is a statenent
concer ni ng 25 nmlls. It shows the number of | oons
installed, average nunber of |oomshifts worked per nonth,
average production and average export per month during the 4
years namely 1966 to 1969. Exhibits C. 1 to C 4 do not
throw nmuch light upon the question in controversy as they
only showthe all-India figures. Exhibit C. 15 was taken
into consideration by the Industrial Court But the Court did
not place nuch reliance upon it as it was of
285
(Mat hew, J.)
opi nion that the data furnished by the balance sheets and
profit and l'oss accounts was nore rel evant.
Counsel submitted that the nunber of |oons has gone down,
that the cost of productionhas gone up, that export of
manuf actured silk has dw ndl'ed, that Sal es have declined and
therefore, the profits of the units have gone down from 1965
to 1968. Counsel in this connection referred to exhibit U
13, a docunent produced by the’ Sabha to show the
profitability ratio and argued that  that -docunent would
itself indicate that there was decline in profits from 1965
to 1968 . Exhibit U 13 is a statement of the gross profits
for the years from1965 to 1968 of these units. from the
poi nt of view of total sales, of total capital and of tota
net Worth. In Ahmedabad MII Oaners,’ Association, etc. V.
The Textile Labour Association(1l) the Court observed
"We do not think in considering the financia
position of the appellants in the context of
the dispute before us, it Wuld be appropriate
to rely unduly on the profitability ratio
whi ch has been adopted by the said Bulletin.

Indeed, in appreciating the effect of the
sever al statenments produced bef ore the
Industrial Court by the, parties in the.
present, proceedings, it would be relevant” to

remenber that sone of these single-purpose
statenents are likely to create confusion and
should not ordinarily be regarded as decisive.
As Paton has observed : "Different groups for
whom financial statements are  prepared are
interested in varying, degree in particular
types of information; and so, it has been held
in sone quarters that no one form of statenent
will satisfactorily serve all these “purposes,
that separate single-purpose statenents shoul d
be prepared for each need or that t he
statenments usual ly prepared for general .
distribution should be expanded so as’ to
include all the detail desired" (Accountant’s
Handbook Edited by Paton, p. 13). Paton cites
the coment of WIcox against these single-

purpose statenents. Said WIcox : "The danger
in undertaking to furnish si ngl epur pose
fi nanci al statenents lies in i ncreasi ng

confusion and misunderstanding, and in the
possi bl e m suse of such statenents for
uni nt ended pur poses". Pat on has t hen

referred to certain nethods for determning
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the financial position of a comercial and
industrial concern. |In this 'connection, he
refers to the proprietary ratio rate of
earnings 'on total capital enployed, rate of
di vi dends on- common stockhol ders’ equity and
ot hers. Qur purpose In referring to these
conments made by

(1) [21966] 1 S.C. R 382 at p. 426,

286
Pat on is to enphasise t he fact t hat
i ndustri al - adj udi cation cannot |ean too
heavily on such singl e-purpose statenents or
adopt any one of the tests evolved from such
statenents, whilst it is attenpting the task
of deciding the financial capacity of the
enpl oyer in-the context of the wage problem
VWil e we must no doubt exam ne the position in
detail, ~ultimtely we nust base our decision
on, a broad view which energes from a
consi deration of all the relevant factors".

We think that the Industrial Court hag carefully exam ned

the financial position of the enployer-units as also the

position of the industry and its future prospects. The
Court was fully aware of the- nature of the demand and the
extent of the burden which the enpl oyer units. will have to

bear. A broad and overall view of the financial position of
the enpl oyer units was taken into account by the Court and
it has tried to reconcile the natural and just claims of the
enpl oyees for a higher rate of dearness allowance with the
capacity of the enployer to pay it and in that process it
has made all owance for the legitimte desire of the enpl oyer
to nmke reasonable profit. Wat is really material in
assessing the financial capacity of the enployer-units in
this context is the extent of gross profits made by them
(see Unichem Laboratories Ltd. v: Their Wrknen(1l). On the
basis of exhibit U 9 which is an analysis of the / bal ance
sheets and profit and | oss accounts of the 28 wunits, the
Court found that the 28 mills have been maki ng good profits
and that, on an average, the profit would work out at 40
and odd per cent of the capital. There was sone decline in
the profits nade during the years 1966, 1967 and 1968 but,
the Court found that the industry was rallying round in
1970.

M. Desai contended that the Industrial Court ~did not
appreci ate the inmpact on the industry of the enhancenent of
exci se duty upon the manufacture of silk products. Counse
contended that there has been considerable increase in
excise duty on all varieties of silk and that has affected
the consunption of manufactured silk products. No evidence
hi s been adduced to show what exactly has been the effect on
the industry of the enhancenment in excise duty. Al t hough
the Mnagers of two units were exam ned as witnesses No. 2
and 3 in Mrch and April, 1971, they did not give any
evi dence as regards the adverse effect on the sale of silk
products on account of the inmposition of enhanced excise
duty during the financial year 1970. W do not think that
without further evidence as regards the effect of the
enhancenent in the excise duty, it is’ possible to draw an
inference that the sale of the products has been"adversely
affected. Quite apart fromthis, we do not

(1) Gvil Appeals No. 1091-93 of 1971, decided on 24-2-1971
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understand how when the-econonic incidence of the excise
duty has been passed on to the consuner, the enployer-units
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have to bear any additional burden on account of the |evy.

Counsel next contended that the Industrial Court was not
justified in relying upon exhibit U 8 for coming to the
concl usion that 99 per cent of neutralization on account of
rise in cost of living should be granted to the enpl oyees on
the basis of the percentage of neutralization in other

industries in the region. Counsel said that granting 99 per
cent neutralization has not been countenanced by this Court,
that the, basis of fixation of dearness allowance is
i ndustry-cumregion and that the Industrial Court went wong
in taking into account the percentage of neutralization in
other industries in the region for fixing the extent of
neutralization on account of the rise in cost of living to
the enpl oyees in question here and relied on the decision of
this Court in Bengal Chenical and Pharnaceutical Wrks Ltd.

v. Its Wirknen(1l). In that case, Vaidialingam J.,
speaking for the Court, laid down among other things, the
following propositions : 1. Full neutralization is not
normally /'given , ~except to the very |lowest class of

enpl oyees, 2. the purpose of dearness allowance being to
Tieutralize a portion of the increase in the. cost of

living, it should ordinarily be on a sliding scale and
provide for an increase inthe rise in the cost of [living
and decrease on a fall- in the cost of living, 3. the basis
of fixation of wages and dear ness al | owance. is

i ndustry-cumregi on

W do not think that the Industrial Court ~went wong in
relying upon exhibit U 8, or, in granting 99 per cent
neutralization on account of the steep rise in the cost of
['iving. Exhibit U 8, it may be recalled is a conparative
Tabl e showi ng the m ni num basic wages and dear ness al | owance
paid in order industries in the region like the engineering,
pharmaceuticals, etc. The Court relied upon it only to show
the trend in the region. The Court also relied wupon the
report of the Norns Conmittee which stated that the 'trend
for the last decade in industrial adjudication as well as in
settlenent,, and awards, was' (to allow 100 per cent
neutralization in the case of |owest-paid enployees. The
Court was of the viewthat if go per cent neutralization
could be allowed in the industry under tile settlenent
arrived at in 1957, there was no reason why 100 per cent
neutralization should not be granted in view of the steep
rise in the cost of living from 1957, to the |owest paid
enpl oyees. W can not agree with the contention of the
appel lant that the Industrial Court went wong in relying
upon exhibit U 8 or the report of the Norms Conmittee to
find out the trend in the region as to the “extent of
neutralization to be allowed to the enployees concerned.
The question of the extent of neutralization to the worknen
in the units

(1) [1969] 2 S.C R 113.
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does not depend sol ely upon the fact whether neutralization
to that extent has been allowed to the enployees in
conpar abl e concerns in the sane industry in the same region

Much distinction cannot be nade in this respect anong the
| owest paid enployees in the region nmerely because sone of
them are empl oyed in other industries. In other words, for
finding the trend or the normin the region as regards the
extent of neutralization for the | owest paid enpl oyees, the
Industrial Court cannot be said to have gone wong in
relying upon either the Norns Conmittee Report or on-exhibit
U 8.

Counsel for the appellant submitted that the Industria

Court did not make any attenpt to fix the dearness all owance
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on the basis of the industry-cumregion formula, and that
that was a fatal blemish in the awmard. |In French Motor Car

Co. Limted v. Wrknmen(l) this Court observed that the
principle of industry-cunregion has to be applied by an
industrial court, when it proceeds to consider questions
like wage structure, dearness allowance and simlar
conditions-of service and in applying that principle indus-
trials courts have to conpare the wage scal e or the dearness
al  owance prevailing in simlar concerns in the region wth
which it is dealing, and generally speaking simnilar concerns
would be those in the same |line of business as the concern
with respect to which the dispute is under consideration and
further, even in the sanme |ine of business, it would not be
proper to conpare a small struggling concern with a |arge
flourishing concern. In WIlianmsons (India) Private Ltd. v.
The Worknmen(2) the Court observed that the extent of
busi ness carried an by the concerns. the capital invested by
them the profits nmade by them ‘the nature of the business
carried on by them- their standing, the strength of their
| abour " florce, the presence or absence and the extent. of
reserves, the dividends declared by themand the prospects
about the future of their ~business and other relevant
factors have to be borne in mnd for the purpose of
conpari son. These ~ observations were nmade to show how
conpari son should be nade, even in the sane |ine of business
and were intended to lay down that a small concern cannot be
conpared even in the sane |ine of business  with a large
concern. In Geaves Cotton and Cc,. and others v. Their
Workmen (3), the main argunent was that the Tribunal went
wong in relving nore on the region aspect of the industry-
cumregion formula and not -on the industry -aspect when
ng with clerical and subordinate staff. The Court

said that it was ordinarily desirable the have ‘as nuch
uniformty as possible in the wage-scales of different
concerns of the same industry working in the game region, as
this puts simlar industries noreor less on an equa
footing in their production struggle. The Court ' then
referred to, the French

(1) [1963] Supp. 2, SSCR 16, at pi). 20-21. (2) [1962] 1
L.J. 302.

(3) [1964] 5 S.C R 362,at pp. 367-369,
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Motor Co.’s(1l) case and observed that in that case this
Court held so far as clerical and subordinate -staff ’'are
concerned that it may be possible to take into account even
those concerns which are engaged in different,  lines of
busi ness for the work of clerical and subordinate staff is
nore or less the sane in all kinds of concerns. . The  Court
further observed that where there are a |arge nunber of
i ndustrial concerns of the same kind in the sane region it
woul d be proper to put greater enphasis on the industry part
of the industry-cumregion principle as that would put al
concerns on a nore or |less equal footing in the matter  of
production costs and therefore in the matter of conpetition
in the market and this will equally apply to clerical and
subordi nate staff whose wages and dearness all owance al so go
into cal culation of production costs : but where the nunber
of conparable concerns is small in a particular region and
therefore the conpetition aspect is not of the same
i nportance, the region part of the industry-cumregion
fornul a assunes greater inportance particularly with
reference to clerical and subordinate staff and this was
what was enphasised in the French Motor Car Cos((1l) case
where that conpany was al ready payi ng the hi ghest wages in

deal
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the particular line of business and therefore conparison had
to be nmade with as simlar concerns as possible in different
i nes of business for the purpose of fixing wage scales and
dearness al | owance. According to the Court, the principle,
therefore, which emerges fromthese two decisions is that in
applying the industry-cumregion fornmula for fixing wage
scales the Tribunal should lay stress on the industry part
of the formula if there are a | arge nunber of concerns in
the same region carrying on the sane industry; in such a
case in order that production cost may not be unequal and
there may be equal competition, wages should generally be
fixed on the basis of the comparable industries, nanely,
industries of the sanme kind. But where the nunber of
i ndustries of the sane kind in a particular regionis snall
it is the region part-of the industry-cumregion fornula
whi ch assunes inportance  particularly in the case of
clerical and subordinate staff; for as pointed out in the
French ~Mdtor Car Cos case("), there is not nuch difference
in the work of this class of enployees in different
i ndustri es.

If the enployer has the financial capacity, would it be just
to reject the claimof thelowest paid workmen for an
enhancenent in dearness allowance to neutralize the rise in
cost of living and ‘thusto maintain their subsistence wage

at its real level interns of the purchasing capacity,
nerely because there is a conparable concern in the industry
in the region. 1In which workmen are paid dearness all owance

at alowrate ? W do not think it necessary to answer this
qgquestion for the purpose of deciding this case.

(1) [21963] Supp. 2 S.C.R at 20-21
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The Associ ati on never wanted the Court to make any  conpari -
son with any other units in the sane industry in the region
In the witten statement of the Association there 'was no
avernent that there were other comparable unit,,,,.-., the
sane industry in the region. Nor did the Association, It
the time of argunent before the Industrial Court, put
forward the contention that there were conparable  concerns
in the same industry in the region and that the Court shoul d
make a conparison of the enployer-units in —question wth
those concerns to find out the extent of neutralization
whi ch coul d be granted. The Associ ati on had a nenbership of
325 wunits in Greater Bonbay on February 6, 1970, when the
M scel | aneous Application (1C No. 1 was filed. It was
certainly in a position to tell the Court whether there were
other conparable units in the same industry in the
region and the only inference fromits conduct is that there
were no conparable units in the industry in the region

W do not think that the award suffers fromany infirmty.
At the time of the adm ssion of the Special Leave Petition
the Court has ordered that the appellant should pay the cost
of the respondent irrespective of the result of the appeal
We dismiss the appeal and direct the appellant to pay the
cost of the respondent.

In Civil Appeal No. 277 (NL) of 1972, the contentions raised
on behal f of the appellant are much the sane as those raised
in Cvil Appeal No. 276(NL) of 1972 and for the reasons
given in the above judgnent, we dism ss that appeal al so and
direct the appellant to pay the cost of the respondent.

G C Appeal s di sm ssed.
L1208SupCl / 72- 2500- 30- 8- 73- A PF.
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