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ACT:

Transfer of Property Act 4 of 1882-S. 52-Doctrine of lis
pendens, applicability of-Sale during pendency of suit..
when invalid--Doctrine whether applies to voluntary sales-
Whet her applies to sal e under Land | nprovenent Loans Act 19
of 1883.

Madras High Court Appellate Side Rules, 1955-Rule 28 O der
IV validity of Rule.

HEADNOTE:

The plaintiff-respondent filed a suit for partition of
properties nmen- the first defendant. (plaintiff’'s  brother)
was the Karta. After the filing of the suit the first
def endant and his sons nade a voluntary sale of some of the
properties in suit by sale deed Ex. B7, to the appellant.
Certain other suit properties nentioned in Ex., B51 were
sold at a public auction under the provisions of° the  Land
| nprovenent Loans Act 19 of 1883 in connection with arrears
of a loan taken by the first defendant for the purchase of a
punp set. These properties were also purchased .by the,
appel lant. The plaintiff-respondent challenged the validity
of the sales wunder Ex. B7 and Ex. B51 relying on the
doctrine of |lis pendens enbodied in s. 52 of the Transfer of
Property Act. The .trial court held that the sales were
genuine and that the proper-ties sold were joint famly
properties, negativing the claimof the first defendant that
they were his individual properties. The doctrine of his
pendens held to be applicable to the properties sold. In
the decree for part however the trial court directed the
Conmi ssi oner who was to divide the properties by metes and
bounds to allot to the share of the first defendant, so far
as possible, properties which were covered by Ex. B7 and
B51. The Hi gh Court in second appeal held that although the
sal e under Ex. B7 was nmmde to satisfy the decree in certain
nortgage suits it was a voluntary sale and could not be
equated with sales in execution of nortgage decrees which
are involuntary. So far as the revenue sal e under Ex. B51
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was concerned the High Court after setting out the terns of
s. 7 of Act 19 of 1883 held that only that land sold was to
be excluded fromthe purview of the principle of Iis pendens
for the inprovement of which sone |oan was taken. It
therefore nodified the decrees of the Courts bel ow by giving
a direction that further evidence should be taken before
passing a final decree to show what land could be thus
excluded from partition. The Hi gh Court rejected the
application of the appellant for leave to appeal to the
Di vi si on Bench on 'the ground that no oral request
i medi ately after delivery of judgnent was made as provided
in Rule 28 Order 4 of the Madras High Court Appellate Side
Rul es 1965. This Court however allowed special leave to
appeal under Art. 136 of the Constitution. Apart from the
wits the Court had to consider a prelimnary objection
requiring the appeal to be dismissed in Iimne. In this
connection the wvalidity of Rule 28 Order 4 also fell for
consi derati on

HELD : (i) Per Ray and Beg, JJ.-Rule 28 of Order 4 of the
Madras Hi'gh-Court Rul es does not purport to affect the power
to give the declaration contenplated by clause 15 of the
Letters Patent. It is evident that the rule is nost wusefu
and necessary particularly when a period of thirty days only
for filing an appeal has been prescribed by the Limtation
Act 1963. The judge pronouncing the judgnent can decide
then and there, in the presence of the parties or their
counsel, whether ' the case calls for-acertificate. In a
sui tabl e case, where a party is able to prove that it

140

was prevented due to some cause beyond its control from
asking for leave at the proper tine, the judge concerned may
condone the delay or extend the time by applying s. 5 of the
Limtation Act. This salutary rule could not therefore be
held to be ultra vires or invalid. [143 F-H|

Penu Bal akri shna lyer & Os, v. Sri Ariya M Ramaswani | |yer
JUDGVENT:

In the present ease although the appellant was not shown to
have attenpted any explanation of failure to apply for the
certificate at the proper tine, yet, the, special |eave
petition having been granted and the case -having passed
wi t hout objection, beyond the stage of interim orders and
printing of records, the Court heard arguments on nerits
al so.

[144 F-G

Per Sikri, C.J. (concurring)-The H gh Court can regul ate
the time at which and the manner in which the application
for certificate & W be nade. Rule 28 Order 4 does not take
away any right conferred by cl. 15 of the Letters Patent.
It only regul ates the manner of the exercise of that right.
Union of India v. Ram Kanwar, [1962] 3 S.C.R 313, referred
to.

(ii) Per Ray & Beg, JJ.-Expositions of the doctrine of lis
pendens indicate that the need for it arises fromthe very
nature of the jurisdiction of Courts and their control « over
the subject matter of |litigation so that the parties
litigating before them nay not renbve any part of the
subject natter outside the power of courts to deal with it
and thus make proceedi ngs infructuous. [153C

The purpose of s. 52 of the Transfer of Property Act is not
to defeat any just and equitable claimbut only to subject
themto the authority of the Court which is dealing with the
property to which clains are put forward. In the present
case the Courts had given directions to safeguard such just
and equitable clains as the purchaser nmay have obtained
wi t hout trespassing on the rights of the plaintiff-
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respondent in the joint property involved in the partition
suit before the Court. Hence, the doctrine of Iis pendens
was correctly applied.. [153H, 154A]

In regard to the sale under Ex. B7 the Hi gh Court had
rightly distinguished cases cited on behal f of the appell ant

before it by holding that exenption fromthe scope of |lis
pendens cannot be extended to voluntary sales in any case.
[ 149 A

An exanination of the sale deed Ex. B7 disclosed that it
was not confined to the satisfaction of decretal anounts.
O her items were also found init. The sale deed did not
purport to be on behalf of the Hndu joint famly of which
the plaintiff and the first defendant could be said to be
nmenbers. The sons of the first defendant were anobng the
sellers but not the plaintiff. At npst it could be a sale
bi nding on the shares of the sellers. The first defendant
as well as the appellant having denied that the properties
in dispute werejoint, could not take up the position that
the sales were binding on the whole famly. Therefore it
coul d not' be held that the assunpti on of the Hi gh Court that
the vol untary sale could not bind the whole fanmily, of which
the first defendant was the Karta, was incorrect.

Bi shan Si ngh v. Khazan  Singh, [1959] S CR-. 878,
di sti ngui shed.
As regards the revenue sale under Ex. B51 the assunption
that the dues could be realised as arrears of land revenue
woul d only apply to the interest of the borrower so, far as
clause 7(1)(a) of Act 19 of 1883 is concerned. . The proviso
enacts that even recoveries falling under s. 7(1) (C do not
affect prior interests of persons other thanthe borrower or
of the party which consents to certain | oans. In the
present case the borrower had hinself taken up the case that
the |loan was taken by himindividually, for the purpose of
pur chasi ng a punpi ng-set installed. on the
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| and. It did not therefore followthat this liability was
incurred On behalf of the joint famly unless it anmpunted to
an inprovenent of the joint land. Every transaction of the
first defendant or in respect of joint property in his
possessi on could not affect rights of other nembers. it was
for this reason that section 7(1) (a) was not specifically
applied by the H gh Court. But at the same tine, the
direction, that the properties sold should, so far as
possible, be allotted to the first defendant neant that the
purchaser could enforce his rights to themif they cane to
the share of the first defendant. [151D F]
VWere a statutory provision is relied upon for recovery of
dues, the effect of it nust be confined to what the statute
enacts. Even under the English law the ternms of the statute
di spl ace any clai mbased on the prerogatives of the Crown.
And in no case can the claimwhatever its basis, justify a
sale of that property which does not belong to the person
agai nst whom the clai mexists. [151H]

Bui | ders Supply Corporation v. The Union of India, [1965] 2
S.C R 289 and Attorney-General v. Dekerysis Royal Hotel.
Ltd., [1920] A . C. 508, referred to.

Per Sikri C J. (concurring)-Section 42 of the Madras Revenue
Recovery Act provides that all lands brought to sale on
account of arrears of revenue shall be sold free of al
encunbrances. The liability of the land to be sold under s.
7(c) of the Act was a pre-existing charge and that subsisted
as fromthe date of the loans. This was not affected by the
institution of the suit for partition. This change could be
enforced by the State notwi thstanding the pendency of the
partition suit. No decree in the partition suit could have
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affected the charge. Therefore, if the State had sold only
the property in respect of which loan was taken the
purchaser was not prejudiced by the principle of |lis
pendens. Therefore the direction of the H gh Court was
right insofar as it directed the trial court to separate the
properties for the inprovenent of which the | oans under the
Land |nprovenent Loans Act were taken, from the other
properties. [159H 160B]

&
ClVIL APPELLATE JURI SDI CTION: Givil Appeal No. 2152 of 1968.
Appeal by special |leave fromthe _judgnent and decree dated
July 19, 1968 of the Madras Hi gh Court in Second Appeal No.
1173 of 1964.
M C. Chagla, R Gapalakrishnan and T. L. Garg, for the
appel | ant .
M K. Ramanurthi, Ramanurthy and Vi neet Kumar, for res-
pondents Nos. 1 and 6 to 9.
The Judgnent of A. N RAY and M- H BEG was delivered by BEG
J. SIKRI C.J. gave a separate Opinion
Beg, J. Jayaram Mudal i'ar, the Appellant before us by Specia
Leave, purchased sone |ease hold land for Rs. 10,500/- from
Muni sam  Mudal i ar /and-ot hers under a sal e deed of 7-7-1958
(Exhibit B-7) and /sone other lands  shown in a sales
certificate dated 15-7-1960, (Exhibit B-51) sold to him for
Rs. 6,550/- at a public auction of imovabl e property held
to realise the dues in respect of loans taken by Minisan
Mudal i ar under the Land | nprovenment Loans’ Act 19 of 1883.
Both Jayaram and Muni sam , nentioned above, were inpleaded
as co-defendants in a
142
Partition suit, in Vellore, Mudras,, now before wus in
appeal, comenced by a pauper application dated 23-6-1958
filed by the plaintiff-respondent Ayyaswam Mudaliar so that
the suit must be deened to have been, filed on that |date.
The plaintiff respondent before us had challenged, by an
amendnent of his plaint on 18-9-1961, the validity of the
sal es of |and nentioned above, consisting of items given in
schedule "B to the plaint, on the ground, inter-alia, that
these sales, of joint property in suit, were struck by the
doctrine of |is pendens enbodied in section 52 of the 1ndian
Transfer of Property Act. As this is the sole question, on
nerits, raised by the appellant before us for consideration
we will only nention those facts which are relevant for its
deci si on.
Bef ore, however, dealing with the above-nentioned question,
a prelimnary objection to the hearing of this appeal may be
di sposed of. The Trial Court and the Court of first  appea
having held that the rule of |is pendens applied to the
sal es nmentioned above, the appellant purchaser had filed a
second appeal in the H gh Court of Madras, which was
substantially dismssed by a | earned Judge of that Court, on
19-7-1968, after a modification of the decree. Leave to
file a Letters Patent appeal was not asked for in the manner
required by Rule 28, Order IV of the Rules of Madras High
Court, which runs as foll ows
" 28. VWhen an appeal against an appellate
decree or order has been heard and di sposed of
by a single Judge, any application for a
certificate that the caseis a fit one for
further appeal under clause 15 of the Letters
Patent shall be made orally and inmediately
after the judgment has been delivered."
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But, the appellant, after obtaining certified copies of the
j udgrment and decree of the High Court, sent a letter to the
Regi stry that the case be listed again for obtaining, a
certificate of fitness to file a Letters’ Patent appeal
The case was, therefore, listed before the | earned Judge and
an oral application which was then nade for grant of a
certificate, was rejected on 6-9-1968 on the ground that it
had not been nade at the proper tine.

It was contended, on behalf of the respondent, that, in the
ci rcunst ances stated above, the appellant nmust be deenmed to
have been satisfied with the Judgnent of the Hi gh Court as
his Counsel did not ask for leave to file a Letters’ Patent
appeal as required by Oder IV Rule 28 of the Rules of the
Madras High Court (that'is to say, imediately after the
j udgrment has been delivered). The foll owi ng observations of
this Court in Penu Bal akrishna Iyer & Os. v. Sri Ariva M
Ramaswam Iyer & Os.(1) were cited to contend that, the
appeal before us should be rejected in Iimne

(1) [1964] 7 S.CR 49 @52-53

143

I m5

“"Normal |y, an application for special |eave against a second
appel | at e deci sion would not be granted un-. |ess the renedy
of a Letters Patent ‘Appeal has been availd of. |In fact, no

appeal against second appellate decisions appears to be
contenplated by the Constitution .as is evident from the,
fact that Art. 133(3) expressly provides that normally an

appeal will not lie to this Court fromthe judgnment, decree,
or final order of one Judge of the H gh Court. It is only
where an application for special |leave against . a second
appel late  judgnent raises -issues of law of genera

i nportance that the Court would grant the application and
proceed to deal with the nerits of the contentions raised by
the appellant. But even in such cases, it is necessary that
the renmedy by way of a Letters’ Patent Appeal must resorted
to before a party comes to this Court™

In reply to the prelimnary objection, M. Chagla, appearing
for appellant, has assailed the validity of the 5 above
mentioned Rule 28 of Order IVitself. It is submtted that
the rule conflicts with the provisions of clause 15 of the
Letters’ Patent of the Madras Hi gh Court requiring only that
the Judge who passed the Judgment shoul d declare that ~the
case is fit one for appeal as a condition for appealing. It
was urged that the period of limtation for filing an appea
should not, in effect, be cut down by a rule such as the one
found in Rule 28, Oder IV of the Rules of Mdras High
Court. It was wurged that, before article 117 of the
Limtation Act of 1963 introduced a period of  thirty . days
from a decree or order for filing a Letters Patent appeal
the period of limtation for such appeals fell wunder the
residuary article 181 of the old Limtation “Act. As
applications for certification fen outside the provisions of
the Cvil Procedure Code and there was no specific provision
for themin the Limtation Act the High Court could frane
its own rule prescribing the node and tine for nmaking such
applications.

Rule 28 of Oder IV of the Madras Hi gh Court does not
purport to affect the power to give the decl arati on
contenpl ated by clause 15 of the Letters’ Patent,. 1In some
Hi gh Courts, there is no rule of the Court |aying down that
the application should be oral and made immediately after
the judgnment has been delivered. It is, however, evident
that a rule such as Rule 28 of Order IV the Mdras High
Court is nost useful and necessary particularly when a
period of thirty days only for filing an appeal has been
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prescribed in 1963. The Judge pronouncing the judgment can
decide then and there, in the presence of parties or their
counsel, whether the case calls for a certificate. In a
suitable case, where a party is able to prove that it was
prevented due to sone cause beyond its control from asking
for leave at the proper tine, the Judge concerned may
condone non-conpliance

144

by a party with Rule 28, Order 1V, of the Madras H gh Court,
or extend tine by applying Section 5 of the Linitation Act.
This salutary rule could not, therefore, be held to be ultra
vires or invalid.

There is, however, another answer to the prelimnary objec-
tion. It was contended that the case before us is covered
by what was laid down'by this Court in Penu Balakrishna
lyer’'s case (Supra) when it said (at page 53)

"..we donot think it would be possible to
| ay down an unqualified rule that |eave should
not be granted if the party has not noved for
| eave under the Letters Patent and it cannot
be so granted, nor is it possible to lay down
an inflexible -rule that if in such a case
| eave has been granted it must always and
necessarily be revoked. Having regard to the
wi de/ scope of the powers conferred on this
Court under Art. 136, it i's not possible and,
i ndeed, it would not be expedient, to |lay down
any general rule which would govern all cases.
The question as to whether the jurisdiction of
this Court under Art. 136 shoul'd be exercised
or not, —and if vyes, on what terns and
conditions, is a matter which this Court has
to decide on the facts of each case".

In that particular case, this Court had actually heard and
allowed the appeal by Special leave because it held that
there was no general inflexible rule that special ||eave
shoul d be refused where the appel l'ant has not exhausted- his
rights by asking for a certificate of fitness of a‘'case and
because that case called for interference.
It is urged before us that the appellant had done whatever
he possibly could, in the circunstances of the case, to
apply for and obtain a certificate of fitness after going
through the judgnent of the H gh Court, so that the rule
that alternative nodes of redress shoul d be exhausted before
coning to this Court had been really conplied with. Each.
case must, we think, be decided upon its own facts. ~In the
case before us, although the appellant was not shown to have
attenmpted any explanation of failure to apply for. the
certificate at the proper tine, yet, + he special |eave
petition having been granted, and the case having passed,
wi t hout objection, beyond the stage of interim orders and
printing of the records, we have heard argunents on nerits,
al so. The merits may now be consi der ed.
The challenge on the ground of |is pendens, which had been
accepted by the Courts in Madras, right up to the High
Court, was directed against two kinds of sales : firstly, %
there was the ostensibly voluntary sale of 7-7-1958 under a
sal e deed by the defendant Muni sam Midaliar and his major
son Subramani an Mudaliar and three m nor sons Jagannat han
Dur ai sam alias

145
Thani kachal am and Vi jayarangamin favour of the defendant
appel l ant; and, secondly, there was the sale evidenced by
the,. sale certificate (Exhibit B. 51) of 15-7-1960 showi ng
that the auction sale was held in order to realise certain,
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"arrears under hire purchase systemdue to Shri QO D
Muni sam  Mudaliar. The words "due to" nmust in the context,
be read as "due fron'’ because "falsa denpstration non
nocet".

The deed of the voluntary sale for Rs. 10,5001/- showed that
Rs. 7375.11 Ans. were to be set off against the noney due on
a. decree obtained by the purchaser against the sellers in
original. suit 2/56 of the Vellore Sub-Court , Rs. 538.5
Ans. were left to liquidate the anmount due for principal and
i nterest due to the purchaser on a bond dated 14-10-1957, by
Muni sami  Mudaliar, Rs. 662.9 Ans. was to be set off to
I i qui date anot her amount due to the purchaser from Minisam

on account of the principal and, interest on another bond
executed by Munisami, Rs. 1250.0.0 was left to pay off and
i quidate the balance of a debt due to one Thiruvenkata
Pillai from Minisam, Rs. 100.0.0 were nmeant to settle a
liability to the CGovernment in respect of a purchase of
cattle and for digging of sone well, Rs. 51.13 Ans. were to
go, towards -settling a simlar liability, and only Rs.
521.11 Ans. were paid in cash to the seller after deducting
other amounts for neeting liabilities nost of which were
shown as debts to the purchaser hinself. It may be
mentioned here that, on 17-1-1944, Minisan had executed a
nortgage of sone of the property in Schedule 'B of the
plaint for Rs. 7,500/ ~in favour of Kannayiram and he had

executed a second nortgage in respect of one item of
property of Schedule 'B in favour of Patta Mal, who had
assigned his rights'to T. Pillai. ~Athird nortgage of the
first itemof Schedule 'B properties was executed on 27-5-
1952 by Munisam, in favour of the appellant Jayaram was
said to be necessitated by the need to pay arrears of Rs.
3,000/- incometax and for discharging a debt and a  pronote
in favour of a man called Mudali. |1n 1955, an original suit
No. 124/1955 had been filed by T. Pillai who had obtained
orders for the sale of the first item of Schedule ’'B

properties shown in the plaint. The original suit No. 2 of
1956 had been filed for principal ‘and interest due on 27-5-
1952 to the appellant who had obtained an attachnment on 5-1-
1956 of sonme schedule 'B' properties. The appellant had
obtained a prelimnary decree on 25-1-1956 in-his suit and a
final decree on 14-9-1957. All these events had taken Pl ace
before the institution of the partition suit on 23-6-1968.
But, the voluntary sale to satisfy decretal anounts was
execut ed after this date. The second sale was an
i nvol untary sale for realisation of dues under t he
provi sions of section 7 of the Land I nprovenent Loans Act 19
of 1883 which could be realised as arrears of land revenue.
There was nothing in the sale certificate to show that the
due for-
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which properties were sold were of anyone other than
Muni sami i ndi vi dual | y.

On the facts stated above, the appellant Jayaram cl ai ms t hat
both ki nds of sales were outside the purview of the doctrine

of lis pendens inasmuch as both the sales were for the
di scharge of preexisting liabilities of the H ndu joint
famly of which Munisam was the karta. The liabilities

incurred by Minisam, it was subnitted, as karta of the
famly, had to be net, in any case, out of the properties
which were the subject matter of the partition suit. It was
urged that where properties are liable to be sold for, pay-
nment of such debts as have to be discharged by the whole
famly, ,only those properties would be available for
partition in the pending suit which are left after taking
away the properties sold for nmeeting the pre-existing
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liabilities of the joint famly. |In the case of the sale
for dischargi ng dues under the Land | nprovenent Loans Act it
was al so contended that they obtained priority .,over other
claims, and, for this additional reason, fell outside, the
scope of the principle of lis pendens.

The def endant - r espondent Muni sami  and the def endant
appel l ant Jayaram had both pleaded that the properties in
suit were acquired by Munisami with his own funds obtained
by separate business in partnership with a stranger and that
Ayyaswani, plaintiff, had no share in these properties. The
plaintiff respondent’s case was that although the properties
were joint, the Iliabilities sought to be created and
al i enati ons nade by Minisam were fraudul ent and not for any
| egal necessity, and, therefore, not binding on the famly.

The Trial Court had found that the properties given in
Schedule 'B" were joint famly properties of which the
def endant « respondent Muni sam was the karta in possession

This finding was affirnmed by the first Appellate Court and
was not touched in the H gh Court. It did not follow from
this finding that all dealings of Minisami with joint famly
properties, on the wong assunption that he was entitled to
al i enate them as owner and not as karta, would automatically

become binding on  the joint famly. A karta is only
aut horised to make alienations on behalf of the whole famly
where these are supported by |legal necessity. It was no

party’'s case that the alienations were nade on behalf of,
and, therefore, were legally binding on the joint famly of
whi ch plaintiff-respondent Ayyaswami was a menber.

The Trial Court recorded a finding on which the |earned

Counsel for the appellant relies strongly : "There is over-
whel mi ng docunentary and oral evidence to show that the sale
deed Exhibit B.7 and the revenue sale are all true and

supported by consideration and that the 12th Defendant. woul d
be entitled to them if these sales were not affected by the
rule of Iis pendens 'Wthin the neaning of Section 52 of the
Transfer of Property Act."

147

It may be nmentioned here that the 12t h Defendant is no other
than, the appellant Jayaram Mudaliar, the -son-in-law of
def endant respondent Munisam Midaliar, who had  purchased
the properties covered by both the inpugned sales. The plea
of the plaintiff-respondent Ayyaswam that the sales in
favour of Jayaram the 12th def endant - appel | ant, wer e
fraudul ent and fictitious and the trial Court’s decree for
the partition included the, properties covered by the two
i mpugned sales evidenced by Ex. B.7 and B.5 1, yet, the
Conmi ssi oner who was to divide the properties by nmetes. and
bounds, was directed to allot to Miunisam’'s share, so far as
possi bl e, properties which were covered by Exhibit B.7, and
B.51. This inplied that the liabilities created by the
decrees for whose satisfaction the sale deed dated 7-7-58
(Exhibit B-7) was executed and the revenue sale of 16-3-1960
for |oans under an agreement were treated as the separate
liabilities of the defendant Muni sami and not those of the
joint famly.

The Trial Court as well as the First Appellate Court had
al so rejected the plea that the revenue sale of 16-3-1960
to satisfy pre-existing liabilities of Mnisam had any
priority over the rights of the plaintiff-respondent may get
in the partition suit. The result was that the partition
suit was decreed subject to a direction for the allotnent of
the Properties covered by Exhibit B. 7 and B. 51 so

that the purchaser may retain these properties if they were
allotted to Munisam .




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 19

The Hi gh Court of Madras had described the sale of 7-7-1958
as a "voluntary alienation", and, thereby, placed it on a
footing different froman involuntary sale in execution of a
decree in a nortgage suit. The obligations incurred before
the sale of 7-7-1958, by reason of the decrees in the
nortgaged suits, were not on this view, liabilities which
could be equated with either transfers prior to the
institution of the partition suit or with sales in execution
of mnortgage decrees which are involuntary. So far as the
revenue sale was concerned, the High Court, after setting
out the terms of Section 7 of the Land | nprovenent Loans Act
19 of- 1883, held that only that land sold was to be
excluded fromthe purview of the principle of 1lis pendens
for the inprovenent of which sone |loan was taken. Thi s
neant that only that part of the loan was treated as a
liability of the joint fanily as could be said to be taken
for the joint land. It, therefore, nodified the decrees of
the Courts below by giving a direction that further evidence
shoul d be taken before passing a final decree to show what
| and coul'd be thus excluded from partition

The plaintiff-appellant has relied upon certain authorities
laying down that the doctrine of lis pendens is not to be
extended to cover involuntary sales in execution of a decree
in a nortgage suit where the nortgage was, prior to the
institution of the/suit in which

148

the plea of lis pendens is taken, because the rights of the
purchaser in execution of a nortgage decree date back to the

nortgage itself. They are: Chinnaswam Paddayachi V.
Dar mal i nga Paddyachi (1) Gul am-Rasool Sahib v. Hami.da Bibi (2
) , Baldeo Das Bajoria & Ors.~v. Sarojini Dasi & Os.,(3)

Har Prashad Lal v. Dalmardan Singh(4). Reliance was also
placed on the principle laid dowmn in SityamlLal & Anr. v.
Sohan Lal & Os.,(5) to contend that, since Section 52 of
the Transfer of Property Act does not protect transferors, a
transfer on behalf of the whole joint Hndu famly would be
outside the purview of the principle in a partition 'suit.
The contention advanced on the strength of the | ast
nmentioned case erroneously assunes that the inmpugned sales
were on behal f of the joint famly.
Learned Counsel for the plaintiff-respondent has, in reply,
drawmn our attention to the follow ng observations of
Sulaiman, Ag. C. J., expressing the mpjority opinion in Ram
Sanehi Lal & Anr. v. Janki Prasad & Os.(6) (FB)
" . . the language of S. 52 has been  held
to be applicable not only to prlvate transfers
but also to Court sales held in execution of
decr ees. S. 2 (d) does not meke S. 52
i napplicable to Ch. 4, which deals with
nort gages. This is now well-settled :/  vide
Radhama’ dhub Hol dar v. Manohar Mikerji. (A) and
Moti Lal v. Kharrabuldin (B) followed in
nunerous cases out of which mention nmay be
made of Sukhadeo Prasad
V. Jamma (C) ".
(A (1888) 15 Cal. 756=15 I.A 97
(B) (1898) 25 Cal. 179=24 |.A. 170.
(O (1901) 23 All. 60=(1900) A WN. 199.
But, as we have no actual sale in execution of a nortgage
decree, this question need not be decided here. Anot her
decision to which our attention was drawn was : Maul abax v.
Sardarmal &
Anr. (7)) .
The suggestion made on behal f of the appellant, that attach-
ment of some schedule 'B property before judgnent in the
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purchaser’s nortgage suit could renove it fromthe anbit of
lis pendens, is quit,-, unacceptable. A contention of this
kind was, repelled, in K N Lal v. Ganeshi Ram (8) by this
Court as clearly of no avail against the enbargo inmposed by
Section 52 of the Transfer of Property Act.

(1) AIR 1932 Madras 566.

(3) AIR 1929 Cal cutta 697.

(5) AR 1928 All. 3.

(7) AIR 1952 Nag. 341,

(2) AIR 1950 Madras 189.

(4) ILR 32 Calcutta 891.

(6) AR 1931 All. P. 466 @ 480.
(8) [1970] 2 S.C.R 204 at 21
149

The High Court had rightly distinguished cases cited on
behal f of the appellant before it by holding that exenption
fromthe scope of As pendens cannot be extended to voluntary
sales in any case. oviously, its view was that, even where
a voluntary sale takes place in order to satisfy the
decretal ‘amount ~in a nortgage suit, the result of such a
sal e was not the same as that of an involuntary sale in the
course of execution proceedings where land is sold to
satisfy the decree on the strength of a nortgage which
creates an interest in-the property nortgaged. The Hi gh
Court had observed /that, as regards the satisfaction of the
nortgage decree in/ his favour, which was part of the
consideration for the sale of 7-7-1958, - the appellant
purchaser decree hol der coul d get the benefit of Section 14
Limtation Act and still execute his decree if it remained
unsatisfied due to failure of consideration

An exami nation of the sale deed of 7-7-1958 discloses that
it is not confined to the satisfaction of  the decreta
anount s. O her itens are also foundin it. The sale deed
does not purport to be on behalf of the Hi ndu joint famly
of which Ayyaswam the plaintiff-and Mini sami Defendant No.
1 could be said to be menbers. It no doubt nentions the
sons of Munisam Midaliar but  not Ayyaswam, plaintiff,
anmong the sellers. At nost, it could be a sale binding on
the shares of the sellers. As already indicated, Minisam,
Def endant - Respondent , as well as Jayaram Def endant -
Appel ant, having denied that the, properties in dispute
were joint, could not take up the position that the sales
were binding on the whole famly. Therefore, we are unable
to hold that the assunption of the Madras H gh Court that
the voluntary sale could not bind the whole fanily, of which
Muni sanm was the karta, was incorrect.

Learned Counsel for the appellant had also relied on Bishan
Singh v. Khazan Singh. (1) That was a case in which, before
the deposit of nmoney by the pre-enptors in a suit to enforce
their rights to pre-enption, the vendee had sold his rights
to the appell ant who had an equal right of pre-enption. It
was held there that the claimfor pre-enmption could be
def eated by such a device which fell outside the purview of
the principle of lis pendens. W think that this decision
turns Upon its own facts and on the nature of the right  of
pre-enption which, as was observed there, is a weak right.
This Court had held that this weak right could be defeated
by a sale which a vendee is conpelled to nmake for the
purpose of defeating the 'night, provided the purchaser’s
superior or equal right to Pre-enption had not been barred
by limtation. On the question considered there. the view
of the East Punjab H gh Court in Wazir Ali Khan v. Zahir
Ahmad Khan(2) was preferred ,to the view of the Allahabad
H gh Court in Kundan Lal v. Amar

(1) [1959] S.C.R 878.




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 11 of 19
(2) A T.R 1949 East Punj. 193.
150

Si ngh. (1) The observations nade by this Court with regard to
the doctrine of lis pendens when a plaintiff is enforcing a
right of preenption nust, we think, be confined to cases of
sal es which could defeat preenptors clainms. It has to be
renmenbered that a technical rule of the |aw of preenption is
that the preenptor, to succeed in his suit, nmust continue to
possess the right to preenpt until the decree for possession
is passed in his favour.
As regards the revenue sale of 16-3-1960 (Exhibit 0.51) we
find that the, sale certificate is even less informative
t han the vol untary sal e deed consi der ed above.
Nevert hel ess, the view taken by: the Madras Hi gh Court was
that any land for to inmprovenent of which loan is shown to
have been taken by Muni sami Midaliar woul d be excluded from
the purview of thedoctrine of lis pendens. 1t is, however,
urged that the High Court had given effect to clause, (c) of
Section 7 of the Land i nprovenent Loans Act of 1883, but had
over| ooked clause (a). 1 Here, the relevant part of Section
7, sub-s.. (1) of this Apt nay be, set out. It reads as
foll ows

"7. Recovery of loans.-(1) Subject to such

rules  as -may be nade under Section 10, al

| oans granted under this Act, all interest (if
any) chargeabl e thereon, ‘and ' Costs (if any)
incurred in making the same shall, when they

beconme' be’ recoverable by the, Collector in
all or any of the follow ng nodes, narme-
(a) from the borrower-as if they wer e
arrears of |and revenue due by him
(b) fromhis surety (if any) as if they were
arrears of land revenue due by him,
(c) out of the land for the benefit of which
the loan has been granted as if they were
arrears of |and revenue due in respect of that
| and;
(d) out of the property conprised in the
collateral security (if any)-according to the
procedure for the realization of |land revenue
by the sale of imovable property other than
the Iand on which that revenue is due
Provi ded that no proceeding in respect of any
| and under clause (c) shall affect any
interest in that |and which existed before the
date of the order granting the |oan, other
than the interest of the borrower, and of
nort gages of, or persons having charges. on
that interest
(1) A l.R 1927 All. 664.
151
and where the loan is’ granted under Section 4 with the
consent of another person, the interest of that person, and
of nortgagees of, or persons having charges on,  that
interest."
Reliance was al so placed on Sec. 42 of the Madras Revenue-
Recovery Act of 1864 which reads as foll ows:
"All  lands brought: to sale on account of
arrears of revenue shall be sold free of al
i ncunbrances, and if any bal ance shall remain
after liquidating the arrears with interest
and the expences of attachnent and sale and
ot her costs due in respect to such arrears, it
shall be paid over to the defaulter unless
such payment be’ prohibited by the injunction
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of a Court of conpetent jurisdiction."
It wll be seen that the assunption that the dues could be

realised as arrears of |and revenue would only apply to the
interest of the borrower so far as clause (7) (1) (a) Is
concerned. The proviso enacts that even recoveries falling
under See. 7 ( 1) (c) do not affect prior interests of,
persons other than the borrower or of the party which
consents to certain loans. In the case before us, the
borrower had hinmself taken up the case that the |oan was
taken by himindividually for the purpose of purchasing a
punping set installed on the land. It did not, therefore,
follow that this liability was incurred on behalf of the
joint famly wunless it ‘anobunted to an unprovenent of the
joint land. Every transaction of Miunisam or in respect of
joint property in his possession could not affect rights of
other nenbers. It was for this reason that Section 7 (1)
(a) was not specifically applied by the H gh Court, . But ,
at the sane tinme, the direction that the properties sold
should, so far as possible, be allotted to Minisam neant
that the ‘purchaser could enforce his rights to themif they
came to the share of Mini sam .
The question of paramount clains or rights of the Governnent
for the realisation of its taxes or of dues which are
equated with taxes was also raised on behalf of the
appel l ant on the strength of Builders Supply Corporation v.
The Union of India(l) In that case, the origin of the
paramount right of the State to realise taxes due, which
could obtain priority over other clains, was traced to the
prerogatives of the British crown-in India. Apart of the
fact that there is no claimby, the State before us, we nmay
observe that, where a statutory provisionis relied upon for
recovery of dues, the effect of it nust be confined to what
the statute en-acts. Even under the English law, the terns
of the statute displace any cl ai mbased on prerogatives of
the Crown
(1) [1965] 2 S.C.R 289.
152

vide Attorney Generalv. De Keyser’s Royal hotel Ltd. (1)
And, in no case, can the,claim whatever its basi s,
justify. a sale of that property which doesnot belong to
the person against whom the claim exists. As already
observed a claim under Section7(1)(a) —of the Land
| mprovenent Loans Act of 1883 could only be nade from the
borr ower . This neat that, unless it was proved that
Muni sanmi, in taking a |oan under the Act, was acting as the,
karta of the, joint H ndu famly of which Ayyaswany was a
menber, recovery of arrears could only be nade from
Muni sam 's share in the, land. That this coul d be done was,
in our opinion inplied in the direction that the  properties
sol d should, so far as possible, be allotted to the share of
Muni sami .
As sone argunent has been advanced on the supposed in-
applicability of the general doctrine of |lis pendemto the
i mpugned sales, the nature, the basis, and the, scope of
this doctrine may be , considered here.
It has been pointed out, in Bennet "On |Iis pendens”, that,
even before Sir Francis Bacon framed his ordinances in 1816
"“*for the better and nmore regul ar administration of justice
in the chancery, to be daily observed" stating the doctrine
of lis pendens in the 12th ordi nance, the doctrine was
already recognized and enforced by Comon |aw Courts.
Bacon’s ordi nance on the , Subject said

"No decree bindeth any that comreth in bona

fide, by conveyance fromthe, defendant before

the bill exhibited, and is made no party,
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neither by bill, nor the order; but, where he
cones in pendente life, and, while the suit is
in full prosecution. and w thout any col our of
all owance or privity of the court, there
regularly the decree bindeth; but, if there
were any interm ssions of suit, or the court
nmade acquainted with the conveyance, the court
is to give order upon the special matter
according to justice."
The doctrine, however, as would be evident from Bennet’s
wor k nmentioned above, is derived fromthe rules of jus
genti um whi ch became enbodied in the Roman Law where we find
the maxim "Rem dequa controversia prohibenmur in acrum
dedi cate" (a thing concerning which there is a controversy
is prohibited, during the suit frombeing alienated). Bell
in his comentaries on the lows of Scotland(1l) said that it
was grounded on the, maxim "Pendente lite nibil innovandunt
He observed
"I't is a general rule which seens to have been
recogni zed in al | regul ar syst ens of
jurisprudence, that during the pendence of an
action., of which the object is to
(1) [1920] AC 508.
(2) 2/Bell’s Com on |laws of Scotland, p. 144.
153
vest the property or obtain the possession of
real estate, a purchaser shall ‘be held to take
that estate as it stands in the person of the
seller, and to be-bound by the  claims which
shal | ultimately be pronounced.™
In the Corpus Juris Secundum (Vol. LIV-P.-570), we find the
followi ng definition :
"Lis pendens literally nmeans a pending suit;
and the doctrine of |lis~ pendens has been
defined as the jurisdiction, power, or contro
whi ch a court acquires over property involved
in suit, pending ‘the continuance  of the
action, and until final judgnent therein."
Expositions of the doctrine indicate that the need for it
arises fromthe very nature of the jurisdiction of Courts
and their control over the subject-matter of litigation so
that parties litigating before it may not renove any part of
the subject-matter outside the power of the court to dea
with it and thus nake the proceedi ngs infructuous.
It is useful to renenber this background of Section 52 of
our Transfer of Property Act which |ays down :
"During the pendency in any Court...... of any
suit or proceeding which is not collusive and
in which any right to i nmovable property is
directly and specifically in question, the
property cannot be transferred or “otherw se
dealt with by any party to the suit or
proceeding so as to affect the rights of any
ot her party thereto under any decree or order
which nmay be nmade there,in, except under the
authority of the Court and on such terns as it
may i npose."
It is evident that the doctrine, as stated in Section 52,
applies not merely to actual transfers of rights which are
subject-matter of litigation but to other dealings with it
"by any party to the suit or proceeding, so as to affect the
right of any other party thereto". Hence, it could be urged
that where it is not a party to the litigation but an
out side agency, such as the tax Collecting authorities of
the Governnent, which proceeds against the subject--matter
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of litigation, wthout anything done by a litigating party,
the resulting transaction will not be hit by Section 52.
Again, where all the parties which could be affected by a
pending litigation are, thenselves parties to a transfer or
dealings with property in such a way that they cannot resile
from or disown the transaction inpugned before the Court
dealing with the litigation, the Court may bind them to
their owmn acts. Al these are matters which the Court could
have properly considered. The purpose of Section 52 of the
Transfer of Property Act is not to defeat any just and
equitable claimbut only to subject themto the authority of
the Court which is dealing with the property to, which
clains are put forward.
11-1208S i pCT/ 72
154
In the case before US, the Courts had given directions to
saf eguard such just and equitable clainms as the purchaser
appel l ant = may have -obtained without trespassing on the
rights of the plaintiff-respondent in the joint Property
i nvol ved inthe partition suit before the Court. Hence, the
doctrine of lis pendens was correctly applied.
For the reasons given above, there is no force in this
appeal which is dismssed with costs.
Sikri, C J.-l1 have had the advantage of perusing the judg-
nment prepared by ny brother, Beg J., but as | arrive at the
sanme conclusion by a slightly different route | amwiting a
separate judgnent. | may give a few facts to, nake the
judgnent self sufficient. The following pedigree may enable
us to appreciate the facts

Muni appa Mudal.i ar
Dor ai swany Mudal i ar Chi danbar aGovi ndaswamnmy Mida-

(died on 4-9-1937) Mudaliarliar (died 1940) wife
6th Def. (died pendi ngAnnanmal 10t h Def.
suit)

Muni swarri Ayyaswam  Def. 7 Def8 Def. 9

Mudal i ar (1st Def. Mudaliar

di ed pending suit) (Plaintiff)

Def. | 2 Def. 3 Def. 4 Def. /5

12th Def. (Jayaram Mudaliar)-alinee of Def. No. 1.

On June 23, 1956 Ayyaswam (Plaintiff) filed a pauper
petition No. 137/1958. 1In the plaint he claimed a partition
of B Schedul e properties which, according to himbelonged to
Joint H ndu Fam |y consisting of hinself and the defendants.
Wiile this suit was pending, defendant No. 1--Muniswani
Mudal i ar-and four of his sons executed a sale deed (Ex: B7)
in respect of some lands in Ozhaiyathur village in favour of
Jayaram Mudaliar on July 7, 1958. These properties
conprised items 5, 15 to 19, 24 and 28 of Schedule B. On
July 15, 1960 a certificate of sale (Ex. B51) was issued
stating that Jayaram Midaliar had purchased at- public
auction inmmoveable property (described in the certificate)
for Rs. 6,500/-. The property is stated to have been sold
for " punpset arrears under Hre Purchase System due by
Muni swam Mudaliar". Exhibit B 51 covered itens 4, 18, 20,
23 to 27 and

155
31.It is comon ground that these properties were included
in the B Schedule nentioned in the plaint.

It is stated in the judgnent of the Trial Court that Jayaram
Mudal i ar got hinself inpleaded as 12th defendant. He filed
a witten statenent inter alia alleging that the Plaint B
Schedul e properties were the sole and absol ute properties of
the 1st defendant. Additional issues were framed in the
Suit.

It appears that by virtue of order dated Septenber 18, 1961
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the plaint was anended and paras 24(a) and 24(b) inserted.

They read :

"24(a) The 12th defendant is a cl ose agnate of
the son-in-law of the 1st defendant. He
execut ed the sham and nomi nal sale deed dated
7-7-1958 in favour of the 12th defendant to
defeat the plaintiff's rights and to secrete
the properties. It was not acted upon. It is
the 1st defendant that continues to be in
possessi on even now. The alleged sale deed is
not supported by consideration. The nortgage
itself was brought about to defeat any rights.
In any event on the date of the alleged sale
deed dated 7-7-1958 the nortgage decree debt
was, not subsisting. The plaint was filed in
forma pauperis as O P. 137 of 1958 on the file
of this Hon' ble Court on 23-6-1958. Thus in
any event the saleis, hit by the rule of |lis
pendens and the sale deed dated 7-7-1958
cannot and does not confer any rights on the
12t h def endant.

24(b) The revenue sale is brought about
collusively ~and fraudulently. There was no
publ i cati on. The 12th defendant never got

into possessi on of any property. The
possession still continues to be with the 1st
def endant on behalf of the joint famly. The

sale is also hit by the rule of lis pendens.
It al so does not and cannot confer any rights
on the 12th defendant."

Fol | owi ng additional issues were raised out of the pleadings
of the 12th def endant

The Tri al

(1) Wet her the plaint B Schedul e properties
are joint famly properties ?

(2) VWet her ‘the plaintiff is entitled to
guestion the, alienations in favour  of the
12t h def endant ?

(3) Wet her the sale deed dated 7-7-1958 by
the 1st defendant in favour of the 12th
defendant true, wvalid -and binding on the
plaintiff and is affected by LIS PENDENS ?

156

(4) Whet her the Revenue sale by t he
Col l ector dated 16-3-1960 is liable to - be
guestioned by the plaintiff ?

(5) Is the suit wthout inpleading t he

CGovernment liable to be questioned by the
plaintiff ?
(6) Is the sale of punp set by the 1st

defendant to the 12th defendant true, /valid
and binding on the plaintiff ?

(7) Whet her the plaintiff and other nenbers
became divided fromthe 1st defendant after
1939 ?

(8) To what equities, if any, is the 12th
defendant entitled ?

(9) I's t he plaintiff est opped from
qguestioning the alienations and clainng any
right in the B Schedul e properties ?

W are only concerned with issues 3 and 4
above.

Court held that the sale deed, Ex. B7, and the

revenue sale "are all true and supported by consideration
and that the 12th defendant woul d be entitled to them if
these sales were not affected by the rule of '"lis pendens’
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within the neaning of s. 52 of the Transfer of Property
Act ™. Regarding |is pendens he held that the purchases
under both Ex. B7 and Ex. B51 were affected by the rule of
lis pendens. The Trial Court passed a prelimnary decree
for partition of B Schedule properties (items 2 to 31) into
six equal shares. It protected the interest of the 12th
def endant by stating that "as far as possi bl e the
Conmi ssioner appointed in the suit for division of the
properties wll allot to the plaintiff’'s share such of the
properties which are not covered by Exs. B 7 and B 51".
The District Judge confirmed the decree. Before the High
Court, in appeal by defendant No. 12, the only point
considered was that of [is pendens. The H gh Court held
that Ex. B7 was a case of voluntary alienation and was hit
by lis pendens, as the sale was not in execution of a
nort gage decree. Regarding Ex. B51 the Hi gh Court, relying
on Ponnuswam v. Obul Reddy(1l) held that Ex. B51 would not
be affected by lis pendens, as the |oans were granted under
the Land | nprovenent Loam Act to the extent that the |oans
were taken for the inprovenent of the properties. As it had
not been considered whether all the properties which were
sold in revenue sale and conveyed under Ex. B51 were, |ands
for the inprovement of which |oans were taken, the High
Court directed
(1) A l1.R 1939 Mad. 256.
157
“I'n  the final decree proceedings, the tria
court were to consider what were the
properties for the inprovenent of. which the
| oans under the Land |Inprovenment Loans Act
were taken by the first defendant, in respect
of those properties alonethe doctrine of lis
pendens wll not apply. In respect of other
properties, the doctrine of lis, pendens wll
apply. The trial court take evidence for the
pur pose of deciding the properties in  respect
of which the | oans under the Land | nprovenent
Loans Act were taken."
Wth this nmodification the H gh Court dism ssed the appeal
Def endant No. 12 applied for a <certified copy of the
Judgrment and Decree on July 22, 1968, and these were nmde
ready on August 9, 1968 and delivered on August 12, 1968.
Def endant No. 12 noved the Hi gh Court by |etter dated August
22, 1968 "requesting the posting of the appeal for being
nmentioned for the purpose of the issue of ~the Certificate
for |leave to appeal under the Letter Patent'.  The | earned
Judge who heard the appeal by his order dated September 6,
1968 refused the | eave on the ground that the leave was. not
asked for imediately on delivery of judgnent and that it
coul d not be asked for afterwards.
Rule 28 of Order 4 of the Rules of the H gh Court of Madras
Appel late Side, 1965 under which the | eave asked for was
refused reads
"28. \When an appeal against an appellate,
decree or order has been heard and di sposed of
by a single judge, any application for a
certificate that the caseis a fit one for
further appeal under clause 15 of the Letters
Patent shall be made orally and inmediately
after the judgment has been delivered.”
This Court granted special |eave.
At the outset, M. Chagla raised the prelimnary objection
that the appeal was inconpetent as Defendant No. 12 failed
to ask for certificate orally and imediately after the
judgrment was delivered. The |earned counsel for Defendant
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No. 12 urged that Rule 28 of Order 4 was ultra vires. Two
points thus arise out of the contentions of the parties :
(1) Is Rule 28 of Order 4 of the Rules of the H gh Court of
Madras Appellate Side ultra vires ?
(2) Are the Sales by Ex. B7 and Ex. B51 hit by the rule
of lis pendens ?
Clause 15 of the Letters Patent inter alia provides for an
appeal to the H gh Court froma judgnent of one judge nmade
in
158
exercise of the appellate jurisdiction in respect of a
decree or order made in the exercise of appel | ate
jurisdiction by a court subject to its superintendence,
where the Judge who passed the judgment declares that the
case is a fit one forappeal. Cause 37 ,of the Letters
Patent confers powers on the Hi gh Court to nake rules and
orders for the purpose of regulating all proceedings in
civil cases. This Court held in The Union of India v. Ram
Kanwar (1)~ that under el. 27 of the Letters Patent which is
in simlarterns as el. 37 nentioned above, the Hi gh Court
of Judicature at Lahore had the power to nmake a rule
prescribing the period of limtation in respect of appeals
from Oders made by that Court in exercise of its origina
jurisdiction to a Division Bench ,of that Court. It seens
to nme that the 'High Court can equally frame a rule
regulating, the "tine at which and the manner in which the
application for a certificate shall be nade. Rule 28 of
Order 4 does not take away any right conferred by el. 15 of
the Letters Patent. It only regulates the manner of the
exercise of that right. It was said that the rule wunduly
restricts the right of the litigant to peruse the  judgnent
and nake, up his mnd whether to appeal or not. But if the
declaration is nade i mediately by the Judge that the case
is fit one for appeal there is nothing to prevent the
l[itigant ;from not filing the appeal if he <considers it
i nadvi sable to do so.
I need not discuss the point whether the Judge will 'have the
right to condone a breach of the Rule because no application
seems to have been nmade to condone the breach of the Rule.
But this conclusion does not render the appeal before us
i nconpet ent . Leave was given by this Court after hearing
the respondents on Cctober 14, 1968. On April 22, 1969  the
respondents obtained an order fromthis Court for expediting
the hearing. No application was nade at that stage to raise
the point of. inconpetency of appeal. |In the circunmstances
| consider that the appeal should be di sposed of on nerits.
Coming to the second point, this Court has considered the
7scope of s. 52 of the Transfer of Property Act and the rule
of lis pendens in a nunber of cases. There is no difficulty
in holding that Ex. B7 falls within the provisions of s. 52
of the Transfer of Property Act. But Ex. B51 stands in a
different position. It was held in Samarendra Nath Sinha &
Anr. v. Krishna Kumar Nag(l) that the principle of |lis
pendens applies even to involuntary alienations |like court
sales. Shelat J., observed

"The purchaser pendente |ite wunder this

doctrine is bound by the result of t he

l[itigation on the principle that since the

result must bind the party to, it so rmust it

bi nd the person deriving his right, title and

interest fromor

(1) [1962]3 S.C. R 313.

(2) [1967] 2S.C. R 18, 28.
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t hr ough hi m Thi s principle is wel |
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illustrated in Radhamabhub Hol der V.
Monohar (1) where the facts were alnbst simlar
to those in the instant case. |t is true that

S. 52 strictly speaking does not apply to
i nvoluntary alienations such as court sales.
But it is well-established that the principle
of lis- pendens applies to such alienations.
[See Nil kant v. Suresh Chandra(2) and Mtila
v. Karrabuldin (3).]
These observations were referred to with approval by this
Court in Kedar Nath Lal v. Ganesh Ram(1l). If the principle
of lis pendens applies to court auctions there is no reason
why it should not apply to revenue sales. But the effect of
the application of the principle may vary according to the
nature of the provisions under which the revenue sale is
hel d. The principle of Iis pendens does not affect pre-
existing rights. If there is a valid charge or nortgage on
a property, this does not vanish because the property
becomes the subject-matter of a partition suit. In this
case according to defendant No. 12 a valid charge subsisted
on the lands by virtue of the provisions of the Land
| nprovenent Loans Act. ~Under s. 7 of the Land | nprovenent
Loans Act | oans are recoverable by the Collector in all or
any of the foll ow ng nodes, nanely:
(a) from the borrower 'as if they wer e
arrears of |land revenue due by him
(@) T
(c) out of the land for the benefit of which
the loan has been granted as if. they were
arrears of |and revenue due inrespect of that
| and;
The proviso to s. 7 reads
"Provided that no proceedingin respect of any
| and under clause (c) ~shall affect any
interest in that l'and which existed before
the date of the order granting the |oan, other
than the interest of the borrower, and of
nort gagees of, or persons having charges on
that interest, and where the loanis granted
under Section 4 with the consent of ~ another
persons, the interest of that person, and of
nort gagees of, or persons having charges  on
that interest."
Section 42 of the Madras Revenue Recovery Act provides that
all lands brought to sale on account of arrears of revenue
shall be sold free of all encunmbrances. The liability of
the land to be sold
(115 1.A 97. (2) 12 1. A 171. (3) 24 1.A 170. (4) [1970]
2 S.C R 204.
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under s. 7 (c) of the Act was a pre-existing charge and that
subsisted as from the date of the | oan. This was not

affected by the institution of the suit for partition.  This
charge could be enforced by the State, notwi thstanding the
pendency of the partition suit. No decree in the Partition
suit could have effaced the charge. Therefore, if the State
has sold only the property in respect of which |oan was
taken, the purchaser-defendant No. 12-is not prejudiced by
the, principle of lis pendens. Therefore, the direction of
the Hi gh Court was right insofar as it directed the Tria
Court to separate the properties for the inprovenent of
which the | oans under the Land | nprovenent Loans Act were
taken, fromthe other properties.

In the result the appeal fails and is dism ssed.

GC Appeal dism ssed.
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