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ACT:

I ndustrial Disputes Act, 1947 (XIV OF 1947)-- Constitutiona
validity - Legislative conpetency-Powers of I ndustria
Tri bunal s- Whet her Legi sl ati ve-The Governnent of India Act,
1935 (25 & 26 Geo. 5, Ch. 42), Sch.. VI, List I'll, Entries

27, 29-Constitution of India, Arts. 14, 19 (1) (f) and (9g).

HEADNOTE

The disputes between the appellants and their worknen were
referred to the Industrial Tribunal for adjudication by the
appropriate Government, under. (the provisions of the
Industrial Disputes Act, 1947. It was contended for the
appellants that the reference to the Tribunal was bad
because (1) the Act was ultra wvires the Constitution
i nasmuch as its provisions are ,Violative of the fundanmental
rights enshrined in Art. 14 and Art. 19 (1) (f) and (g) of
the Constitution, (2) the Industrial Tri bunal s are
| egislating in the guise of adjudication,, and this anmounts
to del egation of the powers of |egislation whichit was not
conpetent to the Central Legislature to do so, and (3) the
definition of the term™ industry’.. conprises industrial as
wel | as non-industrial concerns and, therefore, the Act. was
not within the |legislative conpetence of the Centra

Legi slature wunder Entry 29 of List IIl of the Seventh-
Schedul e to the Governnment of India Act, 1935.
Hel d: (1) The Industrial Disputes Act, 1947, 'is not

unconstitutional and the provisions of the Act do not
contravene Arts. 14 and 19 (1) (f) and (g) of the
Constitution.

The basic idea underlying all the provisions of the Act is
the settlenment of industrial disputes and the pronotion of
i ndustrial peace so that production may not be interrupted
and the community in general may be benefited, and the
appropriate Governnment has, therefore, a discretion in the
matter of making the reference to one or other of the
Aut horities under the Act and also in the matter of carrying
out the, wvarious provisions of the Act, including the
curtail nent or extension of the period ' of
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preperation of the award of the Tribunal, having regard to
the. exigencies of the situation and the objects to be
achi eved.

(2) Industrial Tri bunal s while settling particul ar
i ndustrial disputes referred to them lay down certain
gener al principles to be observed in regard to the

determ nation of bonus, reinstatement of disnissed or
di scharged enployee, % and other allied topics mainly wth
t he object of pronoting industrial peace, but t hese
principles or rules of conduct, though they are applied as
precedents by the Industrial Tribunals while adjudicating
upon other simlar industrial disputes referred to them are
not rules of law and do not anount to |egislation

(3) The Act is not ultra vires the Ilegislature, as the
matters included wthin the definition of the term "
industry " are within the legislative conmpetence of the
Central Legislature under Entries 27 and 29 of List IIl of
the Seventh Schedul e to the Government of India Act, 1935.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 333-335 of
1955 and Petitions Nos. 65, 182 and 203 of 1956.
Appeal s by special |eave fromthe judgnent and order dated
April 15, 1955, of the Punjab Hi gh Court at. Chandigarh in
Cvil Wits Nos. 131-133 of 1955 and Petitions under Article
32 of the Constitution of India for the enforcement of
fundanental rights.
Veda  VWasa, Bhagirath Das and M L. Kapur  for the
appel | ants.
Veda Wasa, S. K Kapur and N H- Hi ngorani, forthe
petitioners in Petitions Nos. 65 and 182 of 195.5.
Veda VWyasa, Bhagirath Das and B. ‘P. Mheshwari, for the
petitioner in Petition No. 203 of 1956.
S. M Sikri, Advocate-Ceneral of Punjab, Jindra Lal and T.
M Sen, for respondent No. 2 in the Appeals and respondents
Nos. 1 and 2 in the Petitions.
Sadhan Chandra Gupta, Bawa Shiv Charan Singh and Janardhan
Sharma, for respondent No. 3 in the appeals and in Petitions
Nos. 182 and 203 of 1956.
Porus A. Mehta and T. M Sen, for the Intervener in Appea
No. 333 of 1955 (Attorney-General of India on behalf of the
Uni on of India).
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Veda Wasa, S. K Kapur and NN H Hingorani, for the
Interveners in the appeals (petitioners in Petitions Nos. 65
and 182 of 1956).
1957. January 10. The Judgnent of the Court was delivered
by
BHAGMATI J.-These three appeals with special |eave from the
orders of the High Court of Punjab and three petitions under
Art. 32 of the Constitution challenge the vires of the
Industrial Disputes Act, 1947 (XIV of 1947), hereinafter
referred to as the Act.
The appellants in the three appeals are engaged in the
manuf acture and production of textiles. There were disputes
between themand their worknen, and, by two notifications
each dated March 4, 1955, in regard to the first two of them
and by a notification dated February 25, 1955, in respect of
the third, the State of Punjab, respondent No. 2, referred
the said disputes for adjudication to the 2nd Punjab
Industrial Tribunal, Anritsar, respondent No. 1, who entered
upon the said references and issued notices to the
appel lants to file their witten statenents. The appellants
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in Civil Appeal No. 335 of 1955 filed their witten
statement on March 31, 1955, without prejudice to their
contentions that respondent No. 2 was not conpetent to refer
the disputes for adjudication by respondent No. | and that
respondent No. | had no jurisdiction to entertain the
reference. The appellants in Cvil Appeals Nos. 333 and 334
of 1955 were called upon to file their witten statenents on
or before April 23, 1955, which they did raising the sane
objections as to the conpetency_of respondent No. 2 and the
jurisdiction of respondent No. 1.

On April 14, 1955, however, the appellants in all the three
appeals filed wit petitions. in the H gh Court under Art.
226 of the Constitution against, inter alia, respondents
Nos. | and 2 asking for wits in the nature of prohibition
restraining respondent- No. 1 from proceeding with the
references, wits in thenature -of <certiorari directing
respondent No. 1 to transmit the records of the proceedings
for being quashed and wits in the nature of nmandanus
directing respondent No. 2
43
338
to cancel the notifications under which the said references
had been nmade. The grounds which were urged in support of
these applications were that their mlls were controlled
industries within/'thedefinition of the term contained in
el. (ee) of s. 2 of the Act as anended by s. 32 of Act LXV
of 1951, that they were engaged i'n-~the- production and
manuf acture of textile goods and were a textile industry
within the nmeaning of the word *textiles" as mentioned in
the First Schedule to Industry (Devel opment and Regul ation)
Act, 1951, and had been declared an industry of ~which the
Uni on CGovernnment had taken control wi thin the neaning of the
said Act, that the disputes purporting to be referred by
respondent No. 2 to respondent  No. 1 were industria
di sputes concerning a controlled industry specified in this
behal f by the Central Government and that, therefore, the
appropriate Government for the purposes of the Act so far as
their mlls were concerned was the Union Government and not
r espondent No. 2 and that respondent No. 2 had no
jurisdiction or authority to refer the exi sting or
apprehended disputes between themand their workmen to

respondent No. | and the references being invalid there was
no jurisdiction in respondent No. 1 to entertain the said
ref erences. These petitions canme up for hearing before a

Di vision Bench of the Hi gh Court consisting of the |earned
Chief Justice and M. Justice Kapur who di snissed the samne

in limne observing that they were premature,  obviously
meani ng that respondent No. | could determ ne the objection
in regard to its jurisdiction to entertain the  references
and wunless and until it did so the appellants had no /cause

of action to file the said petitions’
It appears that on or about April 12, 1955, a Division Bench
of the said High Court consisting of the |earned Chief
Justice and M. Justice Fal shaw had adnmitted a wit petition
based on the very sanme grounds and had granted a stay  of
proceedi ngs before respondent No. 1 therein. It further
appears that on April 18, 1955, the very same Bench which
di sm ssed the petitions of the appellants in linine on Apri
15, 1955, admitted a wit petition filed by the Saraswati
339
Sugar Syndicate Ltd., inter alia, against respondent No. 2
wherei n, besides the grounds urged in their wit petitions,
an additional ground questioning the constitutionality of s.
10 of the Act had al so been urged and ordered the stay of
proceedi ngs before the Industrial Tribunal. The appellants




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 16

filed on April 18, 1955, applications before the Hi gh Court
for leave to appeal, to this Court and for stay of further
proceedi ngs before respondent No. 1. Notices were issued by
the Hi gh Court to the respondents in those applications but
stay of further proceedi ngs was refused.

The appellants having cone to know of the order passed by
the Division Bench of the High Court on April 18, 1955, on
the wit petition of the Saraswati Sugar Syndicate Ltd.,
filed petitions on April 19,1955, for review of the orders
dated April 15, 1955, dismissing their wit petitions in
[imne. |In these petitions for reviewthe appellants, wth
a viewto bring their applications within the ratio of the
wit petition of the Saraswati Sugar Syndicate Ltd., alleged
that their counsel had inadvertently failed to raise the
contention that s. 10 of the Act was wultra vires the
Constitution. The High Court was prepared to issue notices
to the respondents but was not prepared to grant the stay of
further proceedings with the result that on the request of
the counsel for the appellants the said petitions for review
were dism ssed on April 20, 1955.

On April 25, 1955, the appellants filed petitions in this
Court for special |eave to appeal under Art. 136 of the

Consti tution. In these petitions for special [|eave, they
contended that s. 10 of the Act was void and infringed the
f undanent al right guaranteed under Art. 14 of the
Constitution "being discrimnatory in its anbit". Speci a

| eave was granted to all the three appellants by this Court
on My 2, 1955, and an order for -~ consolidation of these
appeal s was nade on June 1, 1955.

This plea as to the unconstitutionality of s 10 of the Act
was elaborated by the appellants in para 12 of their
statenent of the case filed before us:-

" That section 10 of the Industrial Disputes Act is also
ultra vires of the Constitution of India,. as it conflicts
with the provisions of Art. 14 of the

340
Constitution. The section is discrimnatory in anbit and
scope. It confers on the appropriate Governnment unregul ated

and arbitrary powers inasnmuch as no rul es have been nmade to
justify differentiation between parties simlarly situated
and circunstanced in every respect. There is no rationa
basis of classification providing different procedures  for
dealing with the same or simlar matters. The reference to
a Board wunder section 10 (1) (c) of the Act is certainly
nore beneficial, speedy, inexpensive and |ess cunbersomne."
Not content with merely challenging the constitutionality of
s. 10 of the Act, the appellants in Cvil Appeal No: 333 of
1955 filed in this Court on Cctober 3, 1956, (a petition
under Art. 32 of the Constitution, being Petition No. 203 of
1956, challenging the vires of the whole Act on  various
grounds whi ch had not been urged in the proceedi ngs taken by
the appellants till then. W shall not enunerate all | these
grounds but refer at the appropriate place only to ‘those
contentions which were urged before us by the | earned coun-
sel at the hearing.

A simlar petition under Art. 32 of the Constitution had
been filed by the Atlas Cycle Industries Ltd., on Septenber
15, 1956, being Petition No. 182 of 1956, containing
i dentical grounds of attack against the constitutionality of
the Act. A notification had been issued on April 27, 1956,
by the State of Punjab referring the industrial disputes
between them and their worknen for adjudication by the 2nd
I ndustrial Tribunal and they asked for a wit of «certiorar
gquashing the said reference and wits of nmandanus and/or
prohibition directing the State of Punjab to w thdraw the
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said reference fromthe Industrial Tribunal and prohibiting
the Industrial Tribunal from proceeding with the sane.
Petition No. 65 of 1956 had been filed on March 21, 1956, by
five workmen of. the Indian Sugar and GCeneral Engineering
Cor por at i on. Ltd., carrying on an undertaking in the name
and style of the Saraswati Engi neeri ng Wor ks. A
notification had been issued by the State of Punj ab
referring the disputes which had

341
ari sen between themand their worknen to the 2nd Industria
Tri bunal and one of the matters thus referred for

adj udi cati on was whet her the worknen di sm ssed or discharged
after July 15, 1955, should be reinstated. The petitioners
were tenporary hands enpl oyed by the Saraswati Engi neering
Wrks in place of the pernmanent worknen who had been
di smissed or discharged after July 15, 1955, and they, in
the interests of thenselves and 200 ot her enpl oyees who were
in the same category, apprehended that if the Industria
Tri bunal ordered the reinstatenent of the permanent worknen
who had ‘been di sm ssed or discharged, they would be out of
enpl oynent. They had apparently  the support of t he
Saraswati Engi neeri ng Wirks who were keen to retain them in
their enploy and filed the petition challenging t he
constitutionality of the Act on identical grounds. Besi des
thus challenging the vires of the Act, they also wurged in
their petition that the wundertaking was a controll ed
i ndustry and the appropriate Government whi ch was conpetent
to make the reference was the Union Governnment and not the
State of Punjab. They al so asked for the same reliefs as in
Petition No. 182 of 1956.

The Attorney-General of India asked for and obtained |eave
to intervene on behalf of the Union of India at the  hearing
of the Cvil Appeals Nos. 333 to 335 of 1955 and so did the
petitioners in both the Petitions Nos. 182 of 1956 and 65 of
1956. These petitions along with Petition No. 203 of | 1956
were set down for hearing and final disposal after the G vi
Appeals Nos. 333 to 335 of 1955 and all of themwere heard
together. This comon judgnent will govern the decision in
all.

It may be noted at the outset that the question as to the
various undertakings being controlled-industries and the
appropriate Government for making the references of the
i ndustrial disputes arising between themand their worknen
bei ng the Uni on Governnment and not the State of Punjab which
was the very basis of the wit petitions filed in the  High

Court and was also one of the grounds oil —which  specia
| eave. to
342

appeal had been obtained fromthis Court was  ultimtely
abandoned in the course of the hearing before us and nothing
nore need be said about it. The only contention which has
been urged before us in these three special |eave ‘appeals
and the three Art. 32 petitions is in regard to the vires of
the Act.

In order to appreciate the grounds of attack against the
constitutionality of the Act it is necessary to briefly
survey the, provisions of the Act as it stood before the
amendnments nade by the Industrial Disputes (Amendnent and
M scel | aneous Provi sions) Act, 1956 (XXXVI of 1956). The
Act was passed, as the preanble shows, wth the express
purpose of naking provision for the investigation and
settlenent of industrial disputes and for certain other
purposes therein appearing. Section 2(j) defines " industry
" to mean any business, trade, undertaking, manufacture or
calling of enployers and includes any «calling, ,service,
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enpl oyment, handicraft or industrial occupation or avocation
of worknen. Section 2(k) defines an " industrial dispute
to nmean any dispute or difference between enployers and
enpl oyers, or between enployers and worknen, or between
wor kmen and wor knen, which is connected with the enploynent
or nonenmployment or the ternms of enploynent or wth the
conditions of |abour, of any person. Chapter Il of the Act
sets out the authorities under the Act and they are (1) The
Wrks Commttee, (2) Conciliation Oficers,(3) Boards of
Conciliation, (4) Courts of Enquiry, and (5) Industria

Tri bunal s. These are different authorities with different
powers and the purposes for which they are set up and their
functions are prescribed in the Act. The W rks Conmttee
consi sts of representatives of enployers and worknmen engaged
in a particular establishnent and is constituted in the
prescri bed manner in order to pronote measures for securing
and -preserving amty and good relations between t he
enpl oyers and worknen and to that end to coment upon
matters of their comon interest or concern and endeavour to
conpose. ‘any material difference of opinion in respect of
such nmatters. The Conciliation Oficers are appointed by
notification by

343
the appropriate Government charged wth the duty of
nmediating in and pronoting the settlenment of industria
di sput es. Boards /of Conciliation are constituted by
notification by the appropriate Governnent as occasion
arises for pronmoting the settlement of industrial disputes.
Courts of Enquiry are constituted by notification by the
appropriate Governnment as occasion arises for enquiring into
any matter appearing to be connected with or relevant to an
i ndustrial dispute. Industrial Tribunal's are constituted by
the appropriate Government for the adjudication of ' indus-
trial disputes in accordance with the provisions of the Act.
Chapter |1l provides for reference of disputes to Boards,
Courts or Tribunals and the relevant portion of s. 10
provi des as under:
" 10. (1) Wwere the appropriate Governnent is of opinion
that any industrial dispute exists or is apprehended, it my
at any tine, by order in witing
(a) refer the dispute to a Board for promoting a -settl ement
thereof; or
(b)refer any natter appearing to be connected w'th or
relevant to the dispute to a Court for enquiry ; or
(c)refer the dispute or any natter appearing to be connected
with, or relevant to, the dispute, to a Tribunal for
adj udi cati on:
Provided that where the dispute relates to a. public utility
service and a notice under section 22 has been given, the
appropriate Government shall, unless it considers that the
notice ha been frivolously or vexatiously given or-that it
woul d be inexpedient so to do, nake a reference under this
sub-section notw t hstandi ng that any other proceedi ngs under
this Act in respect of the dispute may have commenced. "
Chapter |V prescribes the procedure, powers and duties  of
the several authorities. The Conciliation Oficers are
enjoi ned for the purpose of bringing about a settlenent of a
di spute, wthout delay to investigate the dispute and al
matters affecting the nmerits and the right settlenent
thereof and are al so empowered to do all such things as they
think fit for the purpose of inducing the parties to cone to
an am cabl e settl enent
344
of the dispute. |If a settlement of the dispute or of any of
the mtters in dispute is arrived at in the course of
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conciliation proceedings, they are to send a report thereof
to the appropriate Governnent together with a nmenorandum of
the settlenment signed by the parties to the dispute. If no
such settlenment is arrived at, the Conciliation Oficers
have, as soon as practicable and after the close of the
i nvestigation, to send to the appropriate Government a ful

report setting forth the proceedi ngs and steps taken by them
for ascertaining the facts and circunstances relating to the
dispute land for bringing about a settlenent t her eof
t oget her with a full statenment of such facts and
circunmstances, their findings thereon, the reasons on
account of which, in their opinion, a settlenment could not
be arrived at and ‘their reconmendat i ons for t he

determ nation of the dispute. |If, on a consideration of
such report the appropriate Governnent is satisfied that
there is a case for reference to a Board or Tribunal., it

may make such reference.~ The Boards of Conciliation to whom
a dispute nmay be referred under the Act are enjoined to
endeavour / to-bring about a settlenent of the same and for
this purpose they are, in such manner as -they think fit and
wi thout delay, to investigate the dispute and all natters
affecting the. merits and the right settlenent thereof and
are also enpowered to do all such things as they think fit
for the purpose of inducing the parties to come to a fair
and am cabl e settlement of the dispute. If a settlenment of
the dispute or of any of the matters is arrived at in the
course of the conciliation proceedings they are to send a
report thereof to the appropriate Government together with a
menor andum of the settlenment signed by the parties to the

di sput e. If no such settlenent is arrived at they are, as
soon as practicable after the close of the investigation, to
send to the appropriate Governnent a full report " setting

forth the proceedings and steps taken by them for
ascertaining the facts and circunstances relating to the
di spute and for bringing about a settlenent thereof together
with a full statement of such facts-and circunstances, their
findings thereon the reasons on account of which, in their
opi nion, a’
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settlenent could not be arrived at and their recommendations
for the determ nation of the dispute. The Courts of Enquiry
are enjoined to enquire into the matters referred to them
and report thereon to the appropriate Governnent. The
Industrial Tribunals to whom an industrial dispute nmay  be
referred for adjudication are to hold their ~proceedings
expedi tiously and, as soon as, practicable on the concl usion
thereof, submit their award to - the appropriate Governnent.
Section 19, sub-ss. (3), (4) and (6)prescribe the period of
operation of awards:
" 19. (3) An award shall, subject to the provisions of this
section, remain in operation for a period of one year:
Provi ded that the appropriate Governnent may reduce the said
period and fix such period as it thinks fit:
Provi ded further that-the appropriate Governnent nmay, before
the expiry of the said period, extend the period  of
operation by any period not exceeding one year at a tine as
it thinks fit so, however, that the total period of
operation of any award does not exceed three years from the
date on which it came into operation.
(4) Were the appropriate Government, whether of its own
notion or on the application of any party bound by the
award, considers that since the award was nade, there has
been a material change in the circunstances on which it was
based, the appropriate Governnent nay refer the award or
part of it to a Tribunal for decision whether the period of
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operation should not, by reason of such change, be,
shortened and the decision if the Tribunal on such
-reference shall subject to the provision for appeal, be
final.

(6) Notwithstanding the expiry of the period of operation
under sub-section (3), the award shall <continue to be

binding on the parties until a period of two nonths has
el apsed fromthe date on which notice is given by any party
or parties intinmating its intention to ternmnate the award."
Chapter V contains provisions in regard to the proof strikes

and outs and declares what are illegal strikes and | ock-outs
for- the purpose of the Act,

44
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Chapter V-A was introduced by Act XLIII of 1953 and contains
provisions in regard to the lay-off and retrenchnent of
wor kren. The ot her provisions of the Act are not relevant
for the purpose of this enquiry and need not be referred to.
It follows fromthis survey of the rel evant provisions of
the Act that the different authorities which are constituted
under the Act are set up with different ends in view and are
i nvest ed with powers and- duties necessary for t he
achi evenent of the purposes for which they are set up. The
appropriate Governpent is invested with a discretion to
choose one or the/other of the authorities for the purpose
of investigation and settlenent of industrial disputes and
whether it sets ' up one authority or the -other for the
achi evenent of the desired ends depends upon its
apprai sement of the situation as it obtains in a particular
i ndustry or establishnment. The Works Committees are set up
with the object of avoiding such a clash of ~interest or
material differences of opinion as would otherwise lead to
i ndustrial disputes. |If the nmeasures adopted by the Wrks
Commttees do not achieve the end in view and industria
di sputes arise or are apprehended to arise between the
enpl oyers and the workmen, Conciliation Oficers may be
appointed by the appropriate Governnent charged with the
duty of nediating in and pronoting settlenent of Jindustria
di sputes. If the Conciliation Oficers succeed in bringing
about a settlenent between the enployers and - the worknen,
such settlenments are to be signed by the parties to the

disputes ; but iif in spite of the endeavours of the
Conciliation. Oficers properly directed in that behalf no
settl enent is arrived at between the parties, t he
Conciliation Oficers are to send a full- report in the

manner indi cated above so that the appropriate Governnent
may have before it conplete materials in order to enable it
to come to a conclusion whether there is a case for
reference to a Board or Tribunal at the case may be. If the
appropriate Governnment is satisfied that there is a case for
reference to, a Board of Conciliation, it may constitute
such Board -for promoting the settlenent of the industria
di spute consisting of a Chairman and 2 or 4 other menbers
347

as it thinks fit, charged with the duty of doing all such
things as it thinks fit for the purpose of inducing the
parties to cone to a fair and am cable settlenment of the
di spute. If the Board succeeds in arriving at a settlenent,
a report thereof together wth a nenorandum of t he
settlenent will be sent by it to the appropriate Governnent
but if no such settlement is arrived at the Board will, send
to the appropriate Governnent a full report in the rmanner
i ndi cated above including its recomendations for t he
determ nation of the dispute. It may be noted that a
reference to the Board of Conciliation is but a prelimnary
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step for the settlement of the industrial dispute and the
report nmade by it in the event of a failure to bring about
such settlenment will furnish naterials to the appropriate
Government to make up its mind whether it will refer the
di spute for adjudication to an Industrial Tribunal. Before,
however, any such reference is made by the appropriate
Government it may set up a Court of Enquiry for the purpose
of enquiring into any matter appearing to be 'connected with
or relevant to an industrial dispute. The Court of Enquiry

will enquire into those nmatters and report thereon to the
appropriate CGover nirent within six nont hs from the
commencement of the enquiry. That report wll furnish

material s to the appropriate Governnent for finally
det erm ni ng whet her the industrial dispute shall be referred
by it for adjudicationto the Industrial Tribunal. It may
be that the report- of the Court of Enquiry discloses
ci rcumnst ances under which the appropriate CGover nirent
considers that it is not necessary to refer the industria
di spute for ~adjudication to the Industrial Tribunal. In
that event the natter will end there and. the appropriate,
CGovernment . may await further devel opments before referring
the industrial dispute for adjudication to the Industria
Tribunal. |[If,, on the other hand, the materials enbodied in
the report of the Court of Enquiry disclose circunstances
which make it necessary for the appropriate Governnent to
refer the industrial dispute for adjudication to t he
I ndustri al Tribunal, the appropriate CGover nirent wil |
constitute an Industrial Tribunal foradjudication

348

of the industrial dispute-in accordance with the " provisions
of the Act. The Industrial Tribunal would then  adjudicate
upon such dispute and subnit its award to the appropriate
Gover nment .

These are the steps which are contenplated in the ‘manner
indicated in s. 10 of the Act for reference of disputes to
Boards, Courts or Tribunals. It is not necessary that al
these steps should be taken seriatimone after the other
Whet her one or the other of the -steps-should be ‘taken by
the appropriate Governnment nust depend upon the exigencies

of the situation, the inmnence of industrial strife
resul ting in cessation or interruption of i ndustria
production and breach of industrial peace end-angering
public tranquility and | aw and order. |If the matter brooks

delay the appropriate Governnent mmy start conciliation
proceedings culmnating in a reference ~to a Board of
Conciliation and al so Court of Enquiry, if need be, before a
ful fl edged. reference is made to. an Industrial Tribunal If,
on the other hand, the matter brooks no, | delay the
appropriate Government may possibly refer the dispute to a
Board of Conciliation before referring it for adjudication
to an Industrial Tribunal or may straightaway refer it for
adj udi cation by the Industrial Tribunal

VWhat step would be taken by the appropriate Government. -in
the mtter of the industrial dispute nust, therefore, be
det er m ned by the surrounding circunstances, and t he
di scretion vested in the appropriate Governnent for setting
up one or the other of the authorities for the purpose of
i nvestigation and settlenent of industrial disputes nust be
exercised by it having regard to the exigencies of the
situation and the objects to be achieved. No hard and fast
rule can be laid down as to the setting up of one or the
other of the authorities for the purpose of bringing about
the ,desired end which is the settlement of industrial dis-
putes and pronotion of industrial peace and, it is hardly
legitimate to say that such discretion as is vested in the
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appropriate Government will be exercised "with an evil eye
and an unequal hand."

It is contended in the first instance that the provisions
of the Act are violative of the fundanental

349

rights enshrined in Art. 14 and Art. 19(1) (f) and (g) of
the Constitution ; that it is open to the appropriate
CGovernment to differentiate -between the parties ,simlarly
pl aced and circunstanced in every respect and in the absence
of any rules made in this behalf the appropriate Governnent
has unregul ated and arbitrary powers to discrimnate between

the parties; that there is no rational basi s of
classification providing different treatnent for different
parties and it, is open to the appropriate Government, in

one case, to refer the industrial dispute to a Court of
Enquiry, and in another case to refer it to an Industria
Tribunal and that the procedures before the Courts of
Enquiry  and before the Industrial Tribunals are different,
the one before the Courts of Enquiry being | ess onerous and
| ess: prejudicial to the parties . than that before the
Industrial  Tribunals. It is submtted that the reports of
the Courts of Enquiry are quite innocuous whereas the awards
of the Industrial Tribunals are binding on the parties and
are. backed up by sanctions behind them and in regard to

t he, periods of operation also, it 1is open to the
appropriate Government, in one case to reduce the -sane to
an extent which will make them negligible in-point, of tine

whereas in another ' case it is opento it to extend the
peri ods even. upto three years fromthe dates on. which the
awards cane into operation and the appropriate " Government
may, in the exercise of its unfettered and -uncontrolled
di scretion, adopt different neasures in the case of
different parties so as to discrimnnate between them and
work to the prejudice of those I|ess fortunately,situated

It is also contended that these  discrimnatory provisions
bei ng inextricably interwoven wth the rest of the
provisions of the Act or being such that the Centra

Legi sl ature would not have enacted the rest  of the
provisions of the Act without including the sane therein

the whole of the Act is ultra vires the Constitution

We are unable to accept these contentions. Having regard to
the provisions of the Act hereinbefore set out it is clear
that s. 10 is not discrimnatory in its anbit and the
appropriate Governnment is at liberty
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as and when the occasion arises to refer the industria

di sputes arising or threatening to arise between t he
enployers and the workmen to one or the other of the
authorities according to the exigencies of the  situation

No two cases are alike in nature and the industrial disputes
which arise or are apprehended to arise in particular
establ i shnents or undertakings require to be treated ' having
regard to the situation prevailing in the sane. There
cannot be any classification and the reference to one or the
ot her of the authorities has necessarily got to be
determined in the exercise of its best discretion by the
appropriate CGover nrent . Such discretion is not an
unfettered or an uncontrolled discretion nor an ungui ded one
because the criteria for the exercise of such discretion are
to be found within the ternms of the Act itself. The various
authorities are to be set up with particular ends in view
and it is the achievenent of the particular ends that guides
the discretion of the appropriate Government in the matter
of setting up one or the other of them The purpose sought
to be achieved by the Act has been well defined in the
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preanbl e? to the Act. The -scope of industrial disputes is
defined in s. 2(k) of the Act and there are al so provisions
contained in the other sections of the Act which relate to
strikes and | ock-outs, lay-off and retrenchnent as also the
conditions of service, etc., remaining unchanged during the
pendency of proceedings. These and anal ogous provision,s
sufficiently indicate the purpose and scope of the Act as
al so the various industrial disputes which nay arise between
the employers and their workmen which may have to be
referred for settlenent to the various authorities under the
Act. The achi evement of one or the other of the objects in
view by such references to the Boards of Conciliation or
Courts of Enquiry or Industrial Tribunals nmust guide and
control the exercise. of the discretion in that behalf by
the appropriate Governnment and there is no scope, therefore,
for the argument that the appropriate Government would be in
a position to discrimnate between one party and the ot her
351
Apart fromthe references to be thus nade to the Boards of
Conciliation, Courts of Enquiry or lndustrial Tribunals, the
appropriate Governnment is also given the powers to prescribe
the period of duration of the award nade by the |Industria
Tribunal. Normally the award is to be in operation for one
year fromthe date of its commencenent. " The circunstances,
however, may have changed between the date of the reference
and the date of the, award and power is thus given to the
appropriate GCovernment to reduce the said period and fix
such period as it thinks fit. Poweris also given to the
appropriate Covernnent, if the circunstances warrant that
decision, to extend the period of operationby any period
not exceeding one year at a time as it thinks fit before the
expiry of the normal period of one year-, provided  however
that the total period of operation of any award does not
exceed three years fromthe. date on which the sane cane
into operation. This power is to be exercised, -if, in the
opinion of the appropriate Government, the circunstances
have not so changed as to warrant the parties’ to the
industrial dispute to ask for a change in the terns of the
award and in that event the award may continue to ‘be in
operation for the maxi mum period of three years from the
date of its comencenent. The case in which there has been
a nmaterial change in the circunstances on which the award
has been based is nentioned in s. 19(4) of the Act and there
the appropriate Governnment, whether of its own notion or - on
an application of any of the parties bound by the award is
enpowered to refer the award or a part thereof to a Tribuna
if it is satisfied about such material <change in the
ci rcunst ances for a decision whether the period of operation
should not by reason of such change be shortened and the
decision of the Tribunal on such reference, subject to the
provision for appeal, is declared to be final. It appears,
therefore, that all the various possibilities are thought of
by those who framed this |egislation and wi de discretion has
been given to the appropriate Government to same having
regard to the case or
352
to refer the question of the reduction of the period of
operation to an Industrial Tribunal in case there has been a
mat eri al change in the circunstances on which the award was

based. Here also it cannot be urged that there is an
ungui ded and unfettered discretion in the matter of changing
the period of operation of the award. The appropriate

Covernment cannot nerely by its own volition change the
period wthout having regard to the circunstances of a
particul ar case. There is no warrant for the suggestion
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that such discretion will be exercised by the appropriate
CGovernment arbitrarily or capriciously or so as to prejudice
the interest of any of the parties concerned. The basic
idea wunderlying all the provisions of the Act is the,
settlenent of industrial disputes and the pronotion of
i ndustrial peace so that production may not be interrupted
and the community in general nmay be benefited. This is the
end which has got to be kept in’” view by the appropriate
CGovernment when exercising the discretion which is vested in
it inthe matter of making the reference to one or the other
of the authorities under the Act and also in the matter of
carrying out the various provisions contained in the other
sections of the Act including the curtailment or extension
of the period of operation of the award of the Industria

Tribunal. W are, of opinion that there is no substance in
the contention urged before us that the relevant provisions
of t he Act and in particular a. 10 t her eof are

unconstitutional~ and - void as \infringing the fundanmenta
ri ghts guaranteed under Art. 14 and Art. 19 (1) (f) and (9)
of the Constitution. |If these provisions are -thus intra
vires there -is no need to consider  the further argunent
advanced before us that these provisions are so inextricably
i nterwoven with the other provisions of the Act or are such
that the Legislature would not haven acted the other provi-
sions of the Act without, :incorporating the same therein
It is next contended that the Industrial Tribunals to whom
industrial disputes are referred for adjudication by the
appropriate GCovernment are legislating in the gui se of
adj udi cation and this anmpbunts to-del egation
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of the powers of legislationwhich it was not conpetent to
the Central Legislature to do. The argunent is ‘that the
Industrial Courts 'are not bound to followthe provisions of
the ordinary law of the land as  enacted in the |ndian
Contract Act, the Paynment of ~\Wages Act, the W rkmen' s
Conpensation Act, the Indian Limtation Act and the ike,
but are authorised by the terns of the Act to lay down their
own code of conduct in regard to industrial relations and
their own policy inregard to the promotion of ~ industria

peace. This, it 1is submitted is legislation ~and the
Legi slature hat in effect abdicated its powers in favour of
the I ndustrial Courts. The provisions —in regard to

reinstatement of dismssed or discharged enployees, the
provisions in regard to lay-off and retrenchnent ~and the
provisions in regard to strikes and |ock-outs, anongst
others, are pointed out as introducing provisions contrary
to the positive |law of the Iand and as | ayi ng . down a code of
conduct or policy, and reference is made in this behalf to a
decision of the Federal Court in Western India  Autonobile
Association v. Industrial Tribunal, Bonbay, and Ohers (1)
and two decisions of the Madras H gh Court, viz., The
El ectro Mechanical Industries Ltd., Madras v. The Industria
Tribunal No. 2 for Engineering Firms and Type Foundries,
Fort St. George, Madras, and Anot her (1) and Shree Meenakshi
MIlls Ltd. v. State of Madras (3). It has to be renenbered,
however, that 'the functions of the |Industrial Tribunals,
whi | e adj udi cating upon the industrial disputes referred to
them for adjudication, are quite different from those of
arbitration tribunals in commercial matters. As has been
observed by Ludwig Teller in ’'Labour Disputes and Collective
Bargaining’, Vol. 1, p. 536:

" Then too, industrial arbitration may involve the extension
of an existing agreenent, or the naking of a new one, or in
general the creation of new obligations or nodifications of
old ones, while comercial arbitration generally concerns
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itself with interpretation of

(1)[1949] F.C.R 321.

(3)[21951] IT ML.J. 382.

(2) [1950] Il ML.J.479
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existing obligations and disputes relating to existing
agreenents.”

It was also observed by the Privy Council in Labour
Rel ati ons Board of Saskatchewan v. John East Iron Wrks,
Ltd. (1), while referring to a claimfor reinstatement by a
di sm ssed enpl oyee as one of the typical matters in dispute
bet ween enpl oyers and enpl oyees:

" The jurisdiction of the Board (Labour Rel ati ons
Board)............ is not invoked by the enployee for the
enforcenent of his contractual rights: those, whatever they
may be, he can assert el sewhere. But his reinstatenent,
which the ternms of his contract of enploynent m ght not by
thenselves justify, is the nmeans by which | abour practices
regarded ‘as -unfair are frustrated and the policy of
collective “bargaining as a road to industrial peace is
secur ed. It —is in the fight of this new conception of
industrial relations that the question to be determined by
the Board must be viewed."

After quoting these observations of the Privy Council
Raj amannar, C. J., pointed out in Shree Meenakshi MIls Ltd.
v. State of Madras (2) at p. 388:

" The essential object of all recent labour legislation has
been not so much to lay down categorically the nutual rights
and liabilities of enployer and enployees as to provide
recourse to a given formof procedure for the settlenent of
disputes in the interests of the maintenance of  peacefu
rel ati ons between parties, without apparent conflicts such
as are likely to interrupt production and entail other
dangers. It is with this object that in the United States
there has been |egislation arranging for the adjustment of
conflicting interests by collective bargaining. In Geat
Britain there have been Acts |ike the Industrial Courts Act,
1919, which provides for Industrial Courts to enquire into
and decide trade disputes. Thereis also provision for
Conciliation Boards under the Conciliation Act, 1896. In
fact, our Industrial Disputes Act is nodelled onthese two
British Acts.™

(1) [1949] A .C 134.

(2) [21951] Il ML.J. 382.
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This being the object of the enactnment of the Act ~ by the
Central Legislature, the powers vested in the “1ndustria
Tribunals in the matter of the settlenent of industria
di sputes referred to them for adjudication, w de though they
may be but guided as they are by considerations of policy as
i ndi cated above, can hardly be characterised as |egislative
power s. No doubt they lay down certain general principles
to be observed in regard to the determ nation of ' bonus,
rei nstatenment of dism ssed or discharged enpl oyees and ot her
allied topics but they are enunciated mainly with the object
of pronoting industrial peace while settling particular
i ndustrial disputes referred to them These principles or
rules of conduct, though they are applied as precedents by
the Industrial Tribunals while adjudicating upon other
simlar industrial disputes referred to them are not rules
of law strictly so called and do not anmbunt to |egislation
by the Industrial Tribunals. Even if the analogy of the
Court,% of Law be applied to the Industrial Tribunals, the
Industrial Tribunals at best |lay down or declare what the
principles or the rules of conduct governing the relations
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bet ween enpl oyers and the enployees should be. A
declaration of the principles or rules of conduct governing
the relations between the parties appearing before the
Industrial Tribunals is quite different from |egislation
whi ch woul d be binding on all parties and indeed there is no
provision in the Act which confers on the Industria

Tribunals either the power to nmake rules which would have
statutory effect or the power to legislate in regard to
certain matters which crop up between enployers and

enpl oyees. In the absence of any such provision, the nere
fact that the Industrial Tribunals, while pronouncing awards
in the several industrial disputes referred for their

adj udi cation by the appropriate Governnent, |ay down certain
principles or rules of conduct for the guidance of enployers
and enpl oyees, does not ~amobunt to exercise of any
| egi sl ative power and no question of their being invested
with. any |egislative powers can arise.

So far as delegated legislation is concerned, abstract
definitions of the difference between the judicial and
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the legislative functions have been offered (See the
distinction drawn by M. Justice Field in the SinkingFund
case (1)), but theyare of little use when applied to a
situation of complicated facts. The function of a Court is
to decide cases and | eading jurists recognize that in the
decision of many cases a Court nust fill interstices in
legislation. A legislator cannot anticipate every possible
| egal problem neither can he do justice in cases after they

had arisen. This inherent limtation in the legislative
process makes it essential that there nust  be some
elasticity in the judicial process. Even the  ordinary

courts of law apply the principles of justice, equity and
good conscience in nmany cases; e. g., cages in tort and
other cases where the law is not codified or does not in
ternms cover the probl emunder consideration. The Industria
Courts are to adjudicate on the disputes between enployers
and their workmen etc., and (in the course of such
adj udi cation they nmust determ ne the "rights" and’ "wongs"
of the claim % nmade, and in so doing they are -undoubtedly
free to apply the principles of justice, equity and good
consci ence, keeping in view the further principle-that their
jurisdiction is invoked not for the enforcenent of nere
contractual rights but for preventing |abour practices
regarded as unfair and for restoring industrial peace onthe
basi s of collective bargaining. The process does not cease
to be judicial by reason of that elasticity or by reason of
the application of the principles of justice, equity and
good consci ence.
It is not necessary to discuss the various authorities to
which we have been referred on the nature and scope of the
| egi sl ati ve process. Suffice it to say that “there is
neither |egislation nor delegated legislation in the awards
which are pronounced by the Industrial Tribunals while
adj udi cating upon the industrial disputes referred to  them
for adjudication and this contention is devoid of any force.
It is lastly contended that the Act was not wthin the
| egi sl ati ve conpetence of the Central Legislature inasnuch
as the definition of the term" industry " in
(1) (1879) 99 U. S. 700, 761 ; 25 L. Ed. 496, 5i6.
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S. 2(j) of the Act conprises industrial as well as non
i ndustrial concerns and the Act which was expressly enacted
with the object of investigation and sett| enent of
i ndustrial disputes is not covered by Entry 29 of List 111
of the Seventh Schedule to the Government of India Act,
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1935. That Entry relates to ", Trade unions; industrial and
| abour disputes"” and it is urged that industrial disputes
being the subject of legislation, there was no warrant for
defining the term ,industry " so as to include therein
| abour disputes and those too in non-industrial concerns.
The definition of industry contained in s. 2(j) of the Act
bei ng conprehensive enough to include |abour disputes in
non-industrial concerns, it is not possible to separate the
ultra vires part of that definition fromthe intra vires
part of it with the result that the whole of the definition
must be held to be ultra vires and in so far as it perneated
the whole of the Act, the Act as a whol e should be declared

voi d. Thi s argunent is sought to be supported by draw ng
our attention to certain decisions of the I ndustria
Tri bunal s whi ch have included hospi t al s, educati ona

institutions And even the business of Chartered Accountants
within the definition of industry " contained in the Act
and it~ is urged that if such non-industrial concerns are
also included in the definition of the term industry. ",
the Act i's certainly ultra vires Entry 29.

W& need not pause to consider whether the decisions of the
Industrial Tribunals above referred to are correct. That
will have to be done when the question is raised directly
before wus for adjudication. The fact that the Industria
Tri bunal s have put an extended construction on the term "
industry " is no reason for holding that the definition
itself is bad or ultra vires. what we have got to see is
whet her the definition of the term"” industry " is wthin
the | egislative competence of the Central Legislature and on
a prima facie reading of the same we are not prepared to say
that the sane is- unwarranted or not covered by Entry 29. A
wong application of the definition to cases which are not
strictly covered by it cannot vitiate the definition if
otherwise it is not open to challenge. It 46
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shoul d be noted that, according to the preanble, the Act was
enacted not only for settlenent of industrial disputes but
for other purposes also. It is open to the respondents al so
to justify the definition of the term " industry as
contained in s. 2(j) of the Act by having resort to Entry 27
of the same List which refers to ,Wlfare of |abour
conditions of |abour ; provident funds; enployers’ liability
and worknen’s conpensation; health insurance, including
invalidity pensions; old age pensions The definition of the
term" industry " including as it does any calling, service,
enpl oyment , handi craft, or industrial occupati on or
avocation of workmen, would, therefore, be justified under
this Entry even if the same is not covered by Entry 29 above
referred to. The Entries in the Legislative Lists should
not be given a narrow construction, they include wthin
their scope and anbit all ancillary matters whi ch
legitimately come within the topics nmentioned therein. In
t he matters before wus, noreover, t he concer ns or
undertakings are all industrial concerns and fall squarely
within the definition of the term" industry " strictly so-
called and it is not open to the pursuers, situated as they
are, to challenge the same. This contention also has no
subst ance and nust be rejected.

It, therefore, follows that the Act is intra Vires the
Constitution and G vil Appeals Nos. 333,334 and 335 of 1955
as also Petitions Nos. 203, 182 and 65 of 1956 nust be
di smssed. There will, however, be one set of costs payable
by the appellants in Cvil Appeals Nos. 333 to 335 of 1955
to the respondents therein So far as Petitions Nos. 203 of
1956, 182 of 1956 and 65 of 1956 are concerned, each party
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will bear and Pay its respective costs thereof.
Appeal s and Petitions disnissed.
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