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ACT:
I ndustri al Di sput e- - - Dear ness Al l'owance- - Depreci ati on

reserves whether to be deducted fromprofits--Concerns, with
foreign collaboration whether can be conpared with purely
I ndi an Conpani es--Sl ab system-Cassification of grades and
fixation of wages--Gatuity--Incentive Bonus Scherme.

HEADNOTE
The appellant carried on the business of manufacturing and
selling pharmaceutical products in Geater Bonbay. In

di sputes arising bet the appellant and the respondents the

Industrial Tribunal had to deal with questions relating to
dearness al | owance, classification of grades and fixation of
wages and the incentive bonus schenme as nodified by the
conpany. In appeal against the award of the Tribunal

HELD : (i) The decisions of this Court in G anmphone Conpany
Ltd. v. its Wirknen and The Indian Link Chain Manufacturers
Ltd. v. Their Wirknmen show that the Tribunal was justified
in conputing gross profits wthout deducting “taxation

depreci ati on and devel oprment rebate. The latter decision is
directly in point to the effect that provision for ' depre-
ci ation cannot be deducted. [582E., 585B-(

Granophone Conpany Ltd. v. Its Workmen, [1964] 11 L.L.J. 131
and The Indian Link Chain Mnufacturers Ltd. v. Their
Wor knmen, [1971] 2 S.C.R 759, applied.

Ahmedabad M|l owners’ Association Etc. v. The Textile Labour
Associ ation, [1966] 1 S.C R 382, referred to.

(ii)So long and to the extent that concerns having foreign

col | aborati on are doing business in India and in a
particular concerned region there is no reason why they
should not be taken into account for purposes of being
teated as conparable units, provided that the tests for such
purposes as laid down by this Court are satisfied. The
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object of industrial adjudication is to secure as far as
possible wuniformty of service conditions anbng industria
units in the sane region,. if a concern having foreign
col l aboration properly satisfies the tests of conparability
it would be inproper to regard such unit as unconparable
nmerely on the ground that it is a concern wth foreign
col l aboration or interest and that the unit with which it is
sought to be conpared is entirely of Indian origin and
resour ces.

[591A-C]

Chemical Industries and Pharnmaceutical Laboratories Linmited
(G pla) Bonbay v. Their Workmen, [1957] |I.C. R Bombay 1206
and Alenbic Chenmical Wrks Ltd. Baroda v. Its, Wrknmen
[1967] 1 S.C.R 652,

Hi ndustan Antibiotics Ltd. v. The Wrknmen and Ors., [1967] 1
S.CR 652, relied on.

(iii)On the mterials before it the Tribunal was
justified  in treating MS. Burroughk Wllcome & Co. as a
unit conparable w th the appel lant.

568

The fact that Burroughs Wl | conme enployed a |esser | abour
force did not deserve much inportance because the business
performance of the two conmpani es was equal. Once Burroughs
Wellcome Co. was treated as a conparable wunit the wage
scal es awarded by the Tribunal could not be considered to be
unjustified. [598G 599A- D]

Wor kmen of New Egerton Whollen MIIs v. New Egerton Woll en
MIls and Ors., [1969] 11 L.L.J. 782, applied.

(iv)On the facts of the case it~ was not possible to
disagree with the viewof the Tribunal that the inpact of
the Drugs (Price Control ) Order will not be such as to
affect materially the business prospects of ~the appellant
conpany. |If the Order materially affects the prosperity of
the appellant’s trade it would be opento it to raise a
di spute for the reduction in the wage structure and in case
they are able to showthat in viewof the Drugs (Price
Control) Order their financial position has weakened to such
an extent that they cannot bear the burden of ‘the wage
structure fixed by the present award, the matter may have to
be exanmined on its nmerits. [598B-(C

WIlliamsons (lndia) Private, Ltd. v. lts Wbrknmen, [1962] 1
L.L.J. 302, referred to.

(v) The Tribunal had acted within its jurisdiction in
classifying the worknmen and fixing the scales of pay after
fitting themin particular categories. The objection based
on s. 10(4) of the Industrial Disputes Act. 1947 rnust be
rejected. [599E-600B]

(vi)When the Tribunal raised in the gratuity schenme  the
ceiling limt from15 nonths to 17 1/2 nonths according to
the pattern obtaining in Buroughs Wl | cone Conpany there was
no question of principle involved justifying an objection by
t he appel | ant conpany. [600C- D

(vii)There were different systenms of dearness all owance

for the operators and the clerical and subordinate staff in
the appellant conpany. That such a different system of
dearness allowance for enployees working under the sane
enployer is not warranted is clear fromthe decisions of
this Court in the cases of Greaves Cotton & Co. and Benga
Chemical & Pharmaceutical Wrks Ltd. Therefore the Tribuna
was justified in devising a uniform scale of dearness
al  owance applicable to all the enployees of the appellant.

[ 600E- F]

Greaves Cotton and Co. and Ors. v. Their Worknen, [1964] 5
S.C.R 362 and Bengal Chenical & Pharnmaceutical Wrks Ltd.
v. Its Worrknen, [1969] 2 S.C R 113, relied on.
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(viii)From the date of the settlenent in 1966 the cost

of living index had very rapidly gone up by 220 points. At
the time when the denmand for revision of wages scales and
dearness allowance was mnade by the Unions and when the
reference order was made by the Government, the cost of
l[iving index had gone up very high. That clearly showed
that the workmen bad nmade out a case for revision of wage
scal es and dearness allowance. The contention of the
appel l ant that because a system of dearness allowance
already existed there should be no revision of the saneg,
could not be accepted. [6Q2C, 601A]

Co. [1964] 5 S.C.R 344 and Rem ngton and of India v. |Its
Worknmen, [1962] 1 L.L.J. 287, followed.

569

(ix)When the slab, system of dearness allowance was
prevailing in the -industryin the region the Tribuna
conmitted no error in introducing a sinmlar pattern in the
case of the appell ant. [ 603C D]

Kamani = Metals & Alloys Ltd. v. Their Wrknen, [1967] 2
S.C R 463, referred to.

(x)In regard to the incentive Bonus Scheme the Tribuna
had stated that the necessary material for that purpose had
not been made avail able and as such it had not been possible
to devise a scheme calculated to afford protection to the
i ncentive earning of a workman at the rai sed base
performance index. /This Court could do nothing further,in
this 'regard and the result would be that observations nade
by the Tribunal will have full, effect. [604GH|

JUDGVENT:

CIVIL APPELLATE JURISDICTION. Civil Appeals Nos. 1091 to
1093 of 1971.

Appeal s by special |eave fromthe award dated April 15, 1971
of t he Industrial Tribunal, Mharashtra, Bonbay in
Ref erences (IT) Nos. 20 of 1969, 70 of 1970 and 105 of 1969.
V.M Tarkunde, R A. Jahagirdar and |I.N Shroff, for the
appel lant (in all the appeals).

K. T. Sule. Janardan Sharma and Indira Jaisingh,” for
respondent No. 1 (in all the appeals).

Umla Kapoor and Kanml esh Bansal, for respondent No. 2 (in
all the appeal s).

The Judgrment of the Court was delivered by

Vaidialingam J.-These three appeals, by  special leave,
arise out of the Award, dated April 15, 1971 of the
I ndustrial Tribunal, Maharashtra, Bonmbay in Reference (I.T.
Nos. 20 and 105 of 1969 and 70 of 1970).

The main questions that arise for consideration in  these
appeal s relate to the award of Dear ness Al-l owance,
Classification of Gades and Fixation of Wges and a
direction given by the Industrial Tribunal regarding the
I ncentive Bonus Schene, as nodified by the Conpany. There
is also a mnor point regarding a particular clause in the
Gratuity Schene as franed by the Tribunal in Reference (I.T.
No. 20 of 1969). Though there are certain other matters
dealt with in the Award in Reference (I.T. No. 20 of 1969)
they are not the subject of controversy in these appeals.

W wll now state the circumstances under Wiich the Refer-
ences canme to be nade to the Tribunal

570

The appellant was started as a proprietary concern in the
year 1944 and was later transforned to a public limted

Conpany and registered as such under the Indian Conpanies
Act, 1962. Fromits inception, the Company has been dealing
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in the business of manufacturing and selling pharnmaceutica
products. It had its factory in Jogeshwari in Geater
Bonbay. At the tine of the Reference, the Conpany was
enpl oyi ng about 714 workmen of whom 558 were operatives and
156 were nmenbers of the clerical and subordinate staff. Al
these enpl oyees were covered by the demands conprised in al
the References. The wage scales of the worknen had
been determ ned originally in Reference (I.T.No. 23 of
1959). The wage scal es of the operatives were as foll ows

"Unskilled A Rs. 1 .52-0.09.2 .23-0 .12-

2 .93

Unskilled B 1.25-0.96 1.85-0.09.-2.30

Sem -skilled A 2 .00 0 .12 2 .72-0 .18-3 .80

Semi-skilled B 1 .76 0 .11--2 .64-0 .15-

3 .39
Skilled 2590 .13- 2 .85-0 -22---3 .95-
0 .30--4 .25".
The wage- scal es of the clerical and
subordi nate staff were as foll ows
. 200
=260
"Juni or Chem st Rs.120-10 -12

Manuf act uri ng Assi stant 140-10-220- 15- 310

St or e- keeper s

St ore- Assi stants 180- 10- 260- 15- 350

St enogr aphers

Juni or Cerk 60- 8--90- 10- 146-E. B. - 15-215.

Internediate C erks75-8-115-12-175-E.B. - 15-
250.

Senior Cerks 115-10-255-15-315-E. B. - 20-
395."
In addition to the basic wages, referred to
above, the enployees were -getting dearness
al  owance, which in the case of operatives was
equal to 80% of the revised textile scale of
dearness allowance and in the case of clerica
and subordinate staff 100% of the revised
textile scal e of dearness all owance.
The nonencl ature of  the grades of t he
operatives was changed by a consent award in
Reference (I.T. No. 170 of 1961). The grades
and wages as per this award were as foll ows

"Unski | | ed Rs. 1 -25-0 -06-1 -85-0 -09-2
-30
Seni -skill ed A, 1 -52-0 -02-2 <33 -0
-12-2 -93

Seni -skilled B 1-76-0 -11-2 -64-0
-15-3 -39

kil l ed 2 -00-0 -12-2 -72-0 -18-3 -39

H ghly Skilled 2 -59-0 -13--2 -85--.0
-22-.-3 -95.-.-0-30-4 -25."

The dearness allowance of the operatives and clerical and
subordinate staff wunderwent a change by the award in
Reference (I.T. No.- 402. of 1963). Under that award the
dear ness al | owance
571
of the operatives was increased to 90% of the revised
textile scal e of dearness allowance from January 1, 1964 and
to 95%of the revised textile scale of dearness allowance
from July 1, 1964. The dearness allowance of the clerica
and subordinate staff was supplenented at different slabs
with effect from January

1, 1964 as follows :

"Basic salary upto Rs. 100

Basic salary of Rs. 101 to 200
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Basic salary of Rs. 201 to 300

Basi ¢ salary of over Rs. 300 .

Operatives’ dearness allowance plus Rs. 7 .50

Operative-,’ dearness all owanceplus Rs. 15.

Oper ati ves dearness al |l owance

plus Rs. 22 -50.

Qperatives’ dearness all owance plus Rs. 25."
Though the award prescribed to the clerical and subordinate
staff the sanme rate of dearness allowance of the operatives
plus a fixed amount, as referred to above, the Conpany
continued to give them dearness all owance equal to 100% of
the revised textile scale of dearness allowance. This was
al so supplenented with the fixed amobunt dependi ng upon the
slab of the salary.

There was a settlenent on June 24, 1966 between the Conpany
and its enployees, in and by which the wages of the opera-
tives and the clerical and subordinate staff underwent a
final revision.~ The wages of the operatives were fixed as
foll ows

" Unski | I'ed Rs. 1 .25-0.10-2 .75

Sem -skilled B 1-60-0 .12-2 -32-0 .15-
3 .67

Semi skilled A 1 .80-0 .15-2-85-0 .20-
4 . 45

Skill ed 2 /.,10-0 -20.3 .10-0 ».25-
5 .10

Highly skilled 2 .75- 0 -20-3 -75-0 . 25-
5 -00- 0 .30-

6 .50."

Simlarly, the wages of the <clerical and

subordi nate staff were as foll ows :

"Juni or Cerk Rs. 75-6-105-10-155-15-260-E

B. -
17-311.
Internmedi ate Cerk 90-8-130-12-190-15-295-E
B. -
18- - 349.
Senior Cerk 125 -10 -195.-15-270-20-390-E
B-
25- 440.
Steno and St or ekeeper 180- 10- 260- 15-380- - E
B. ---20-4-
460. "

The above basic scales in respect of all the categories were
agai n suppl enented by dearness all owance as provided for in
the award passed in Reference (1.T. No. 402 of 1963). The
Conpany had also an Incentive Bonus Schene, by ~virtue of
which a large nunber of operatives were getting, on an

average an additional sumof Rs. 28/- per nonth. The
Conpany further revised
572

from about Novenber 1, 1969 the wage scales of Drivers and
Wat chrren as foll ows :
"Drivers Rs. 70-6-100-9-145-12-205-E. B.-15-250.

WAt chnen 45-4-65-6-95-E. B.-8.-135"

The above was the pattern of the wage structure and dearness
al | owance for the operatives and the clerical and
subordinate staff.

The Unions concerned made a demand for -introducing the

foll owi ng scheme of dearness allowance in respect of all the
wor kmen with i mredi ate effect
Wage sl ab . When the working classVariation in
t he
cost of living in-dearness al | ow
dex figure is inance for every 10
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the group of 401-points rise or
410. fall.

upto 100 100 per cent 5 per cent

From Rs. 101 to 200 50 per cent2 1/2 per cent

From Rs. 201 and above 25 per centll percent
M ni mum dearness allowance Rs. 100. M nimumvariation Rs.
5."
They al so demanded that the above schene of dearness allow
ance was to have retrospective effect from August 1, 1967.
In the sane denmand the Unions required that the workmen
should be granted one nonth's wages for every year of
service as gratuity in case of resignation, dism ssal
di scharge, death or termnation of service for any reason
By this demand the Unions required nodification of the then
exi sting pattern of paynent of dearness allowance at 95% of
revised textile scale of dearness allowance to operatives
and 100% of revised textile scale of dearness all owance pl us
Rs. 7.50to Rs., 25/- paid to the clerical and other staff.
The Conpany did -not agree to the demand and in consequence
by order ~dated January 14, 1969 the CGover nirent of
Maharashtra referred for-adjudication to the Industria
Tribunal the demands. ~This Reference was registered as
Ref erence (1.T. No. 20 of 1969).
The Unions again nmade a denand for revision of scales of pay
as well as the classification of enployees, their grades and
their fitment in the revised scales of pay.  As against the
then existing six categories of worknen and their wage
scal es of the ‘operatives the Uni ons demanded new
classification and gradation into eight grades w th new wage
scales. Simlarly, as against the then existing five grades
of the clerical and subordinate staff, the Unions  denanded
the creation of six categories with enhanced  wage ' scal es.
These denands again were not accepted by the Conpany which
led to the State Government making a reference O | January
9, 1970, which reference was registered as Reference (I.T.
No. 70 of 1970).
573
The Conpany sone time in the year 1959 had introduced an
Incentive Bonus Schene. This was introduced, according to
the appel I ant, because of the fact that the worknen were not
giving a substantial production. The basis of the schene,
i ntroduced by the appellant, was that if the workmen -gave
only 30% of the 100% producti on expected of them  their
performance woul d be considered zero. On the other hand, if
they gave producti on above 30% and upto 100% they would be
eligible for payment of I|ncentive Bonus which would be from
31 to 100 points. In other words, for the 70 points above
the first 30 points, the worknen would get '‘Rs. 501- as
I ncentive Bonus which woul d work out approximtely to  about
Rs. 71.43 per point. The appellant desired that the then

existing floor limt of 30%ought to be raised to 75%
wi t hout varying the quantum of Rs. 501- that was originally
payabl e on achievenent of 100% production. VWhat was

intended was that the 25 points between 75 and 100 points
Were to be nade eligible for paynent of |ncentive Bonus  of
Rs. 2/-for each point.

The ' Company served a notice of change on the worknen under
s. 9A of the Industrial Disputes Act, 1947. As the workmnen
protested against this change, this led the Governnent to

make a Ref er ence to the I ndustri al Tri bnual for
adj udi cation. This was nunbered as Reference, (I.T. No. 105
of 1969).

The appellant resisted the clainms made for revision of
dear ness al l owance and wage scales as well as the

nodi fication sought for in the gratuity scheme. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 32

appel l ant also wanted the Tribunal to uphold the notice of
change given by it under s. 9A of the Industrial D sputes
Act in respect of the Incentive Bonus Scheme. |n particular
the appel l ant contended that it was not a conparabl e concern
with the wunits referred to by the Unions and that any
nodification in the scale of dearness allowance and wages
woul d be beyond its financial capacity. The appellant also
relied oil the comng into force of the Drugs (Price
Control) Order, 1970 with effect from My 16, 1970.
According to the appell ant the wages and dearness all owance
paid by it to the workmen were far higher than what were
paid by other wunits in the region. The Company al so
referred to the various awards wherein it had been held that
it could not be conpared with an International Conpany
having branches in Bonmbay or with foreign concern though
incorporated in India. The wage scales had been fixed by
Settlement dated ~June, 24, 1966 and that nothing has
happened since the date of Settlement to justify a revision
of wage 'scales ’'and dearness allowance. The appel | ant
further urged before the Tribunal that the double |inking of
dear ness allowance, as required by the Unions had never been
adopted for the Pharmaceutical units in the Bonbay region
According to the appellant, the revision
574
ef fected regarding/'the lncentive Bonus Schene was justified
and the amount of 2/- offered per point was much nmore than
the prevailing rate of Rs. 71.43p. per point. It also
opposed the revision of the then existing gratuity scheme as
demanded by the Unions. According to the appellant the
gratuity scheme which was in force had been introduced by a
consent award in 1963.
The appellant filed copi es of bal ance sheets and profit and
| oss accounts from 1962-63 to 1969-70 and various. other
charts in support of its plea that it will not be able to
bear the additional financial burden that would result if
the wage scal es and dearness all owance are revised as per
the demands nmade by the Unions.

It will be seen fromthe facts nentioned above that /thr
mai n controversy between the parties related to the revision
of wage structure and dearness all owance. As the demands of
the worknen related to regrouping, in different grades, the
operatives and the clerical and subordinate staff and as
this involved a very radical change in the existing pattern
of grades, the Tribunal felt that the opinion of an expert
shoul d be obt ai ned on the advisibility of t he
recl assification. In this regard both the Unions -and the
against filed a joint application on Decenber 22, 1970
requesting the Tribunal to appoint Sri N L. Gadkari,
retired Chief Inspector of Factories, Mharashtra State as
an assessor. They also prayed that the points nentioned in
the application be referred for the opinion of the assessor
The Assessor subnitted his report on February 22, 1971, in
whi ch he recomrended the continuance of the then existing
gr ades.
The Unions, while demurring to the report of the Assessor
requested the Tribunal, by their application dated March 25,
1971 to fix for the then existing five grades the follow ng
wage scal es

"Unskilled....... Rs. 85-8-125-10-225

Sem -skilled B..

100- 10- 150- 12- 210- 15- - 285.

Sem -skilled A 120-12-180- 15- 255- 18- 345.

Skill ed 140- 15- 215- 18- 305- 20- 405.

Hi ghly skilled 225-25-350--30-500-35-675."
The appellant, when the Reference came up for hearing,
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raised an objection to the selection of wage scale by the
Unions for the existing grades of the operatives on the
ground that such a selection was not permissible, being
contrary to the provisions of s.10(4) of the Industria
Di sputes Act. The Unions, ultimately, nade it clear to the
Tribunal that their demand for revision of wage scales of
the existing five grades of operatives is to be as follows :

"Unskilled Rs. 60-5-85-7-155.

Sem -skilled B 70-6-100-8-180.

Sem -skilled A 85-8 -125-10-225.

Ski |l ed 100- 10- 150- 12- 210- 15- 285.

H ghly skilled 120 --12-180- 15- -

255--18-345."
575
It is on the basis of this claim that the question of
revi sion has been dealt with by the Tribunal
Regardi ng the financial incapacity pleaded by the appellant,
the Tribunal after an analysis of the balance sheets and
profit and | oss accounts, held that the average net profit
of the Conpany during- the years 1965-66 to 1969-70 works
out to about Rs. 1384691/-. It is also of the, view that
the apprehensions of the appellant/regarding the possible
i mppact of the Drugs (Price Control) Order, 1970 are not
justified. It is the view of the Tribunal that in spite of
the price freeze effected in 1963, the appellant has been
doi ng very good /business from 1962-63 to 1969- 70.
Utimately, the Tribunal found that the financial condition
of the appellant is quite sound.
Regardi ng the conparabl e concerns in the region, the Unions
referred to as nmany as twenty units. One  of the wunits
relied on as conparable with the appellant was M s.
Burroughs Wl lcome & Co. (India) Private Ltd., Bonbay.
The appellant opposed its being conpared with the concerns
relied on by the Unions on the ground that those units were
either foreign concerns doing business in India or Indian
units working, in collaboration with foreign concerns. The
appellant in turn relied on several other concerns as being
conparable with it. The appellant very strongly relied on
certain previous awards in support of its contention that it
has been held in those awards that the appellant cannot be
conpared with foreign concerns or with the concerns working
in collaboration with foreign concerns.
The Tribunal, after a consideration of the nmaterials placed
before it, in this regard, ultimately, held that Ms.
Burroughs Wellconme & Co. (India) Private Ltd., was a unit
which could be considered as a conparable concern with the
appel | ant . The Tribunal having regard to the grades and
scales of pay obtaining in Ms. Burroughs Wl come & Co.
(India) Private Ltd., held that the wage scales for the five
grades for the operatives of the appellant should be as
follows :
"Unskilled . . . . Rs. 42-3-71-4-112
Sem -skilled B 47-3-50-82-4-122
Sem -skilled A 50--4-90-5 -50-134
Skil'l ed 55-5 -50-110-6 -50-155 -50
H gh skilled 72-7--142-8-182-9 -5C 220."
The Tribunal fixed the follow ng grades and scales of pay
for the clerical and subordi nate staff

"Junior Cerks and Laboratory

Assi stants Rs. 85-7 -50-145-10-195-12- 259-- 17
323

Internedi ate Ci erks 120-10-200-12-260-15-335-- 18
353

Senior Cerks 185-15-305-20-365-25- 465"
576
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The Tribunal did not accept the |large demand made by the
Unions for a general adjustnent in increnents of the
enpl oyees. Neverthel ess, in view of the revision of the
scales of wages, it gave certain directions so that the
enpl oyees may be fitted in the appropriate revised wage
scal es.
The parties very hotly contested the question of dearness
al l owance as well as the pattern to be adopted. As there
were different systenms of dearness allowance for t he
operatives and the clerical and subordinate staff, the
Uni ons desired that a common schene of dearness all owance on
a slab system shoul d be adopted. The Tribunal having regard
to the decisions of this Court in Geaves Cotton and Co. and
ot hers V. Their Worknen(1) and Bengal Cheni cal &
Phar maceutical Wbrks Ltd. v. Its Wrknmen(2) held that there
was no justification for having two systems of dearness
al  owance-one for -~ the ~operatives and the other for the
menbers of the clerical and subordinate staff. Accordingly,
the Tribunal held that all the enployees should get the sane
dearness ' all owance irrespective of the fact whether they
were operatives ,or nenbers of the clerical and subordinate
staff.
As the dearness all owance has to be fixed on industry-cum
region basis, the Tribunal exam ned the system of dearness
al  owance followed /in the region by the industries bel ongi ng
to the pharmaceutical wunits. The Unions had subnmitted
statenents Exs. DU-1- and MJ.-1 containing a list of
pharmaceutical wunits, in support of their contention that
such units were ‘adopting a -slab system of dear ness
al | owance. The Company, on the other hand, referred to
certain awards of the Industrial Tribunals in support of its
stand that slab system of dearness allowance is not
consi der ed as an appropriate node of provi di ng
neutralization. The Unions also reliedon certain awards
wherein the slab system of dearness allowance had been
introduced by the Industrial Tribunals. Though the Tribuna
had held that nost of the units referred to in Exs. DU 1
and MJ1, cannot be, considered for the purpose ‘of / being
treated as units conparable with the appellant, neverthel ess
it held that the practice adopted by those units regarding
the grant of dearness allowance can be taken into-account as
providing a guide regardi ng the system of dearness all owance
adopted in the region. On this basis the Tribunal accepted
the statenents in Exs. DU 1 and MJ1 and held that the slab
system of dearness allowance was preval ent in a large nunber
of units belonging to pharnmaceutical industry. In this
view, the Tribunal further held that slab system of dearness
al | owance can be adopted, if the financial burden consequent
on the adoption of the said system can be safely borne by
t he Conpany.
(1) [1964] 5 S.C R 352.
(2) [1969] 3 S.C R 113.
577
The Tribunal then proceeded to consider the system obtaining
in Burrough Wel cone Conpany regardi ng the paynent of dear-
ness allowance. The systemin the said Conpany, which was
conmon for operatives as well as the clerical and
subordinate staff, was as foll ows
Basi c Sal ary Dear ness al | owance per Vari ati onf or
nonth at the Bom poi nt s.
bay working cl ass
cost of living index
491- 500.
Rs. 1-100. 150 percent 5 Per cent
Rs. 101--200 1 50 Per cent on the 1st 21 Per cent
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Rs. 100.
71 Per cent on the
bal ance.
Rs. 201- 300 150 per cent on the 1st 11/4 per cent.
Rs. 100.
721 Per cent on the 2nd
Rs. 100, and
36 1/ 4 per cent on the

bal ance.
M ni mum Dear ness al | owance Rs. 4
Rs. 101.

In the said Conpany the above scale of dearness allowance
was however limted only to enployees drawing a basic salary
upto Rs. 360/- per nonth.' The appellant accepted before the
Tri bunal that the schene of dearness all owance obtaining, in
Burroughs well come Conpany would cast a |lesser financia
burden than the scale of dearness all owance as demanded by
the Unioons. In fact, the Conpany had filed two charts Exs.
C- 12 and G 13, showing the burden which it will have to bear
if the 'schene of dearness allowance as denmanded by the

Unions was introduced., ~The Conpany had worked out the
demands in different ways and that is why it filed two
statenment s. According to the appellant the additiona

financial burden w |l be-about Rs. 878125.00 as per Ex. C
12 and Rs. 1252693.00 as per Ex. C-13. 'The Tribunal is of
the view that under Ex. GC-13, the Conpany had taken into
account a sumof Rs. 186293.00 payable to sonme nenbers of
the staff drawing a salary of over Rs. 200/per nonth and
anongst whom were al so i ncluded 52 chenists. ' According to
the Tribunal the 52 chemsts are not covered by the
Ref er ence and therefore the burden wll have to be
calculated only in respect of the workmen covered by the
Ref erence and to, whom dearness allowanceis being fixed.
On calculation the Tribunal found that about a |akh of
rupees payable to 52 chemists and included in Ex. GC 13 by
the appellant will have to be deducted fromRs. 1252693. 00
Accordingly, it held that as per the «calculation ' of the
appel | ant under Ex. C-13, leaving out the 52 cheni'sts, the
total burden will only be Rs. 1152693-.00. Taking
578
into account the tax relief that the Conpany will get, the
Tribunal wultimately held that the additional financia
burden that the appellant will have to bear will only be Rs.
555000.00. As it had already held that the average annua
gross-profits of the Conpany are over Rs. 40, 00,000.00, the
Tribunal held that the Conpany can easily bear this
addi ti onal burden. The Tribunal is further of the view that
though the financial inpact of the Drugs (Price Control)
Order, on the business activities of the Conpany has had to
be seen, the inpact will not be such as to nake the appel -
lant’s financial position difficult. For all these reasons,
the Tribunal fixed for the operatives and the clerical and
subordinate staff of the appellant dearness allowance on a
system preval ent in Burroughs Wellcome Company. The system
of dearness allowance fixed by the Tribunal is as follows :
Basi ¢ sal ary Dear ness al | owance per
Variation

nonth at the Bom

bay working cl ass

cost of living index

521 -530.

Rs. 1-100 150 per cent
Rs. 101-200 150 per cent on the
1st Rs. 100.
72 1/ 2 per cent on the
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bal ance.
Rs. 201-300
150 Per cent on the
1st 100
Rs. 72 1/2 Percenton the
2. Rs. 100.
36 1/4 per cent. on the bal ance.
M ni num dear ness al | ow
ance Rs. 101

per cent
_1/2 per cent
Rs. 4.
The Tribunal has further directed that dearness allowance in
accordance with the above schene will be payable only to em
pl oyees drawi ng a basic salary upto Rs. 300/- per nonth.
It wll be seen that the Tribunal while adopting the scale

of dearness allowance obtaining in Burroughs Vel | cone
Conpany, ‘has nade a departure in fixing the scale of
dearness all owance on the basis of the Bonbay Wrking d ass
Cost of Living I'ndex 521 to, 530. The dearness allowance
scheme obtaining in Burroughs Wellcome Conpany was on the
Bonbay Working C ass Cost of Living I ndex 491 to 500. The
dis-rent cost of living index was adopted by the Tribunal in
view of the fact that the appellant was Paying incentive
wages to its operatives and with a view to Ilessen the
financial burden on the Conpany.

Anot her feature of the schene adopted by the Tribunal is
that it puts a ceiling on the enpl oyees draw ng basic wages
upto
579

Rs. 300/- per nmonth alone being eligible for  dearness
al | owance, whereas under the practice originally obtaining
in the Conpany there was no such limt. The Tribunal held
that the revised wage scal es and dearness all owance woul d be
effective from October 1, 1969 and directed the Conpany to
pay the arrears within three nonths fromthe date of the
Award becomi ng enforceable. At this stage it/ may be
nentioned that the appellant ‘is not challenging this
direction regarding the date fromwhich the wage scal es and
dearness allowance are to take effect, though it very
vehenently attacks the fixation of the scale of revised wage
scal es and dearness al |l owance by the Tribunal.
Regarding gratuity, the Conpany had already a scheme which
had been introduced under the Settlenent Award in Reference
(I'T) No. 141 of 1962. It is not necessary to set out the
schene that was prevalent in the Conmpany because the only.
obj ection of the appellant to the revised schene evol ved by
the Tribunal is in respect of raising the ceiling from 15
nonths to 17 1/2 nonths. The demand in this regard by the
Uni ons was that the ceiling should be raised from 15 nonths
basi ¢ wages to 20 nont hs basi c wages. However, the Tribuna
did not accept the claimof the Unions in toto. Onh the
other hand, it adopted the practice obtaining in the
Burroughs Wl | come Conpany and accordingly fixed the ceiling
at 17 1/2 nonths basic wages.
Regardi ng the notice of change issued to the worknen by the
appel | ant under s.9A of the |Industrial Disputes Act
proposing to alter the existing floor limt of 30%to 75%in
the Incentive Bonus Schene, the Tribunal on the joint
application of the parties dated April 10 , 1970 appointed
on April 28, 1970 Sri B. Tul pule, as Assessor to exanine the
guestion of revising the existing schene of |Incentive Bonus.
The Assessor submitted his report on August 27, 1970 naking
the follow ng recomendations :

"(1) The base performance index for al
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sections /in the Conmpany’'s factory should be
revised and raised to 60 per cent.
(2) Consequent upon the revision of the base
i ndex as above, an ampbunt of Rs. 100 per day
should be added to the basic wages of the
workers, this addition being independent of
any other revision of the-wage structure that
the Tribunal may deci de upon
(3) The revised rates of incentive should
conti nue beyond 100 pet cent perfornance."
Though the Unions generally accepted the reconmendations,
the appellant was opposed, particularly to the second and
third
580
reconmendations. The Tribunal, after a consideration of the
objection, is, of the viewthat reconmendati ons Nos. 2 and 3
were beyond the scope of 'the terns of reference made to him
Ther ef or e, those two reconmendations wer e negati ved.
Regarding the first recommendation, it is stated by the
Tri bunal ' that the Unions accepted the same and that the
Conpany al so was not opposed to that suggestion made by the
Assessor regarding the raising of the base performance index
to 60% In dealingwith this aspect the Assessor in his
report had stated as fol lows
"I'f the base index of any incentive schenme is
raised from Xto Y, the workers wll stop
getting the incentive earnings which they used
to get for the performance range fromX to Y.
This is also the main anxiety expressed by
both the Unions in the present case. At the
outset | asked the managenent ~whether the
i mplication of their proposed change was such
a reduction in the workers’ total pay packet,

at any given level of ~perfornmance. The
managenent categorically assured nme that  that
is not their intention. Their purpose in

proposing the change is stated by /'them to

i nduce workers to raise their perfornmance

above the prevailing level."
The Tribunal inits Award had stated that the matters nmen-
tioned in the above paragraph including the assurance stated
to have been given by the appellant were not denied.
Therefore, the Tribunal, in view of the common neasure of
agreenment between both the parties regarding the first
recommendation is of the viewthat if the pay packet of the
workman is to be protected at the wage raise base index
performance of 60% sone schenme may have to be worked out.
But as the necessary materials for the purpose of evolving a
schemre were not available, the Tribunal has thrown out a
suggestion that the said question should be dealt wth by
the appellant in consultation with the Unions and  frame a

scheme by conmon consent, if possible. Accordi ngly, the
Tribunal left the matter to the parties to deal wth the
matter with the observation that if it is found that  no
schenme could be framed by consent, the Unions will be free
to raise any dispute that nay be available to themin that
regard.

We have. exhaustively referred to the questions referred to
the Tribunal as well as the decision of the, Tribunal on
those points. In these appeals, as nentioned earlier, the
controversy relate to (1) Scal e of Dearness Allowance; (2)
Fi xation of Wage Scales, Cassification and Gades; (3)
Raising of the ceiling to 17°'2 nonths basic wages in..the
gratuity schenme.; and (4) the direction given by the
Tribunal . regarding the Incentive Bonus Scherme.
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As the main points in great controversy between the parties
before wus relate to the pattern of dearness all owance and
the classification and grades of enployees and the fixation
of t he revised wage scales, we wll take up f or
consi derati on those matters.
The very first objection of M. Tarkunde, |earned counse
for the appellant is regarding the manner of ascertaining
grosser of its when revising the wage scales and awarding
dearness allowance. W have already pointed out that the-
Tri bunal has proceeded on the basis that the average annua
gross-profits of the Conpany are over Rs. 40,00, 000.00. The
appel | ant had subm tted bal ance sheets and profit and | oss
accounts for the year 1962-63 to 1969-70. It is enough to
refer to the particulars that could be gathered for the five
preceding years, nanely, 1965-00 to 1969-70. For those
years the figures are as follows --

Particulars 1965-66 1966-67 1967-68 1968-69 1969-70

Pai d-up capi tal 4500000 4-50- 000- 0 4500000
54- 00- 00-0

Reserves and Surplus 2152186 2925376442151547856975714988
Sal es 21997640 23866647 303593803299445637152031
Depreci ati on 5449195 55035784 8241111775916719

Devel opnent rebate 972426 8266105840110858144511

Provision for taxation 1915000 1590300185050016985001639000
Net Bl ock 4601566 4905509 545821257459977375386

Net Profit 954591 1443489 159709416045011323779

From the above statenment it will be seen that the average
net profits work out to Rs. 1384691.00 The net profits have
been arrived at, by the Conpany after deducting taxation
depreci ati on and devel opnent rebate. It is on the basis of
the net profits, so arrived at that the appellant appears to
have urged before the Tribunal that the wage scales and
dearness allowance are to (1),fixed. The Tribunal rejected
this contentions. On the, other hand, the Tribunal has held
that when considering a revision of wage structure what is

to be- taken into account is not the net profit.-; but gross
profits wi thout any deductions having been nade for /taxa-
tion, depreciation and devel opment rebate. It i's on that

basis. that the Tribunal held that the average gross-
profits’ of the Conpany exceed Rs. 40,00, 000. 00.

The gross-profits wi thout deducting taxation, depreciation
and devel oprment rebate for the years 1965-66 to 1969-70 wi |1
be. proximately as follows

Year Gross-profits
Rs.

" 1965- 66. 35, 11, 752

1966-6736 ' 57, 000

1961- 6843, 37, 698

1968- 6945, 25,134

1969- 7040, 24, 009"
9--1L1031 Sup.Cf/72
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From the above it will be seen that the figure of Rs

40, 00, 000.00 arrived at by the Tribunal as average annua
grossprofits appears to be prina facie correct.

M. Tarkunde, |earned counsel for the appellant found con-
siderable difficulty in challenging the view of the Tribuna
that gross-profits are to be arrived at wi thout decucting
taxation and devel opnment rebate. He rather strenuously
urged that there is absolutely no warrant for arriving at
gross-profits wi thout deducting depreciation
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On the other hand, M. K T. Sule, learned counsel for the
respondent No. 1, whose, contentions have been adopted by

Ms. Umla Kapoor, Ilearned counsel for t he second
respondent, pointed out that the approach made by the,
Tribunal is correct and is al so supported by the decisions

of this Court.

M. Tarkunde referred us to sections 205 and 211 of the
Conpani es Act, 1956, as well as Part 1, Schedule VI therein
W do not think it necessary to%refer to those provisions
as, in ouropinion, they have no rel evance or bearing when
considering a revision of wages and award of dearness
al  owance under industrial adjudication. Those provisions
are intended for’ a totally different purpose.

W wll presently show, by reference to the decisions of
this Court that the Tribunal was justified in conputing
gross-profits w thout deducting taxation, depreciation and
devel opnent rebate. In'view of the decisions, to which we
will irmmediately refer to, M. Tarkunde was prepared to
accept | the position that, at any rate, taxation and
devel opnent rebate cannot -~ be deducted, but he stil
mai nt ai ned that depreciation has to be deducted.

I n Granophone Conpany Ltd. v. 1ts Wirkmen(1), this Court, in
dealing with a gratuity scheme, had to consider t he
principl es applicable for ascertaining the financi a
capacity of an enployer. In that decision the enployer
contended that before the real profit for each year can be4
arrived at, the provisions nade for taxation and for

devel opnent reserves should be deducted. On this basis, it
was further contended that if these deductions are made,
there wll not be any profit-left which w1l enable the
Conpany concerned to frane a gratuity schene. This claim

for deducting taxation and devel opnent rebate reserves was
negatived by this Court as follows :
"When an industrial tribunal is considering
the question of wage structure and gratuity
which in our opinion'stands nore or |ess on
the same footing as wage-struc-
(1)[1964] 2 L.L.J. 131.
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ture, it has to look at the profits nade
wi t hout considering provision for taxation .in
the shape of income-tax and for reserves. ~ The
provision for incone-tax and for reserves nust
in our opinion take second place as - conpared
to provision for wage structure and gratuity,
whi ch stands on the same footing as provident
fund which is also a retrial benefit."
It was further observed that if an industry is in a stable
condition and the burden of provident fund and gratuity does

not result in loss to the enployer, that burden will have to
be borne by the enployer, like the burden of wage-structure
inthe interest of social justice. It was finally held that

the contention on behalf of the Conpany therein  that
provision for taxation and provision for reserves should
take precedence over provision for gratuity cannot  be
accent ed.

From the above decision it is clear that Fixation of wage-
structure stands nore or |ess on the same footing as framng
of a gratuity scheme and the principles applicable for
ascertaining the profits are the sane : (2) Provision for
taxation and provision for reserves cannot take precedence
over for gratuity and fixation of wages; and (3) The
provision for inconme-tax and for reserves nmust take second
place as conpared to provision for wage-structure and
gratuity.
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The above decision categorically rules out any deduction of
taxation. 1t also excludes fromdeduction all provision for
reserves which will take in depreciation reserve also
But, M. Tarkunde contended that the above decision is an
authority for the proposition that the only two itenms that
could be deducted are provision for taxation and provision
for devel opnent rebate reserve. |If so, the counsel urges
that the deduction of depreciation reserve as clained by the
appellant is justified and, that the Tribunal erred in
declining that itemto be deducted.
W are not inclined to accept this contention of M.
Tar kunde. The above decision is, in our opinion, an
authority for the proposition that the provision for
taxation and provision for reserves, which expression wll
take in depreciation reserve also, cannot be deducted for
the purpose of conputing the profits. At 'any rate the,
sai d deci si on had no occasion to consi der whet her
depreciation reserve  can be deducted or not. We have
already pointed out that the only claim nmade by the
appel | ant'. _therein was for deducting provision for taxation
and for —developnent rebate reserve and that claim was
rejected. Therefore, |ooked at fromany point of view, the
above decision is certainly not in favour of the contention
of M.
584
Tar kunde that depreciation reserve has to be deducted before
arriving at profits.
In The I ndian Link Chain Manufacturers Ltd. v. Their Work--
men(1l), this Court had occasionto consider the principles
applicable to ascertain the financial capacity of a conpany
in fixing wage scal es and dearness all owance and fram ng of
a gratuity schenme. The Principle applicable was stated as
foll ows
"It is pertinent tonotice that gratuity and
wages in industrial adjudication are placed on
the same footing and have priority over
Income-tax and other reserves, as /such in
considering the financial soundness of an
undertaking for the purposes of introduction
of a gratuity schenme the profits)that nust be
taken info account are those conputed prior to
the deduction of depreciation and ot her

reserves."

The decision in Ganmpbphone Conpany v. Its
Wrkmen 2 was quoted with approval in this
deci si on. The Company in ‘that case had
cal cul at ed profits after deducti ng
depreci ati on. Thi s method was deprecated by
this Court as follows :

"All these profits it may be nentioned are

conputed after deducting depreciation-and this

shoul d betoken into account in considering

the desirability of formulating a gratuity

schene for- the Appellant.”
In the end the provision nade for depreciation and which had
been deducted by the Conpany for cal culation of profits was
added back.
From the above decision it is clear that profits are to be
conputed prior to the 'deduction of depreciation and other
reserves. The said decision directly holds that provision
for depreciation and other reserves cannot be deducted in
conputing profits be ascertained for framng a gratuity
schene. This decision again reiterates the |l egal position
that gratuity and wages in industrial adjudication and
pl aced on the same footing and have priority over |ncone-tax
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and other reserves. |In fact, as pointed out by us earlier
provi si on nmade for depreciation and which had been deducted
by the Conpany for arriving at profits was added back. by
this Court.

M. Tarkunde urged that this Court in The Indian Link Chain
Manuf acturers Ltd. v. Their Wirkmen(1l) has m sunderstood and
msinterpreted the earlier decision in G anpbphone Conpany
Ltd. v. Its Worknen (2 ) . According to the counsel the
error commtted by this Court was on proceedi ng on the basis
that the decision in

(1) [1971] 2 S.C. C. 759.

(2) [1964]2 L.L.J. 131
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Granophone Conpany Ltd. v. Its Wrknen(1l) has |aid down that
depreci ation reserve should not be deducted in computing the
profits available for framing a gratuity scheme or when
fixing a wage scal e,

W have no hesitation in rejecting this contention of M.
Tar kunde. ~ W have already expressed our views regarding the
scope of _the decision in Granophone Conpany Ltd. v. |Its
Wor kmen(1) _and no error has been comrmitted by this Court in
The I ndi an Link Chain Manufactures Ltd. v. Their Wirknen(2).
On the other hand, the latter decision is directly in point
to the effect that provision for depreciation cannot be
deduct ed.

W nmay al so refer to the observation of this Court in Ahme-
dabad Ml owners’ Association Etc. v. The Textile Labour
Association(3) that.......... it isthe figure of gross-
profit which is nmore inportant, because it is not disputed
that wages payable to the enployees are a first charge,
and. all other Iliabilitiestake their place after the
wages. "

M. Tarkunde referred us to, the statenents contained in
certain | eading text books on principles of Accounting, Book
Keepi ng and Accounts and Accountancy regardi ng the nature of
depreciation reserve. |In "Principles of Auditing by F. R
M De Paula, 8th Edition," it is stated that the mai'n object
of providing for depreciation of wasting assets is to keep
the original capital intact. In "Balance Sheets, how to
read and understand them by Philip Tovey, 3rd Edition" the
di stinction between a "Reserve" and "Depreciation® has been
stated. The author says that depreciation should be witten
of before arriving at the year’s profit and that reserve is
built up, by setting aside portions of the profits itself.
The author proceeds to state that depreciation  represents
the estinmated wear and tear which will ultimately reduce the
property and plant to scrap value. |In "Book-Keeping and
Accounts" by Cropper, Mrr’s and Fison, 19th Edition, _when
dealing with the Trial Bal ance, Trading and Profit and Loss
Accounts, it is nentioned that depreciation is the term
enpl oyed by the Accountants to indicate the gr adua
deterioration both in the value and the useful ness of | those
assets which, by reason of their nature and uses, steadily
decline in val ue.

Again in "Accountancy"” by WIliam Pickles, 3rd Edition the
author has defined "Depreciation" as the permanent and
continuing dimnution in the. quality, quantity or value of
an asset. it |Is further stated that the provision for
depreci ati on does not depend upon what the business can
afford, as the debit therefore is an

(1) [1964] 2 L.L.J.131, (2) [1971] 2 S.C.C. 7509.
(3) [1966] 1 S.C.R 382.
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essential one, constituting not an appropriation of, but a
charge against, profits for the period in question.
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Based upon the above statenents contained in the text books,
referred to above, M. Tarkunde urged that the principle in
Accountancy is that depreciation nmust be deducted before
ascertaining the profits.
In our opinion, the above statenents may have considerable
bearing in the preparation of profit and |oss accounts
havi ng due regard to the provisions of the Conpanies Act and
Mercantil e wusage; but they have no bearing on the question
of fixation of wage structure and dearness allowance in an
i ndustrial adjudication.-
From what is stated above, it follows that the Tribunal was
justified in arriving at gross-profits wthout deducting
the provision for Depreciation. As already nentioned by us,
M. Tarkunde has accepted that the Tribunal was justified in
not deducti ng the Provision nade for taxation and
devel opnent rebate. ~The result is that the average gross-
profits of the appellant being about Rs. 40,00, 000,00, as
hel d by the Tribunal, is correct.
In the fixation of wages and dearness allowance the |ega
position " is well-established that it has to be done on an
i ndust ry-cunregi on basis having due regard to the financia
capacity of the wunit ~under consideration-vide Express
Newspapers (Private)  Ltd., and Another v. The Union of
India and others(1l), G eaves Cotton and Co. and others V.
Their Worknmen (2) , and Bengal Chemical & Pharnmaceutica
Works Ltd. v. Its Worknmen(3).
It has been further stated in Geaves Cotton add Co. and
others v. Their Worknmen (2 ) as follows :
"The principle therefore which enmerges from
these two decisions is that in applying the
i ndustry-cumregion formula for fixing wage
scales the Tribunal should |ay stress on the
industry part of the formula if there are a
| arge nunber of concerns in the sanme Tregion
carrying on the same industry; in such a| case
in order that  production cost may  not be
unequal and there may be equal conpetition
wages shoul d generally be fixed on the /basis
of t he conpar abl e i ndustri es, nanel y,
i ndustries of the same kind. But where the
nunber of industries of the same kind in a
particular region is small it is the region
part of the industry-cumregion formla  which
assumes inportance..........
(1) [1959] S.C R 12. (2) [1964] 5 S.C. R 362.
(3) [1969] 2 S.C R 113.
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It has been further enphasized in Ahnedabad M| owners’
Association etc. v. The Textil e Labour Association(1l) /that
i ndustrial adjudication should always take into ~account,
when revising the wage structure and granting -dearness
al l owance, the problem of the additional burden to be
i nposed on the enployer and ascertain whether the enployer
can reasonably be called upon to bear such burden. The
principles to be borne in nmnd have been stated in the said
decision as follows :
"1t is a long-range, plan; and so, in dealing
with this problem the financial position of
the enpl oyer nust be carefully exam ned. What
has been the progress of the industry in
guestion; what are the prospects of t he
industry in future; has the industry been
maki ng profits; and if yes, what is the extent
of profits; what is the nature of demand which
the industry expects to secure; what would be
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the extent of the burden and its gradua
i ncrease whi ch the enployer nmay have to face ?
These and sinilar other considerations have to
be carefully weighed before a proper wage
structure can be reasonably constructed by
i ndustrial adjudication..........
As pointed out in Geaves Cotton and Co. and others v. Their
Worknmen (2) , one of the principles to be adopted in fixing
wages and dearness allowance is that the Tribunal should
take into account the, wage scale and dearness allowance
prevailing in conparable concerns carrying on the same
industry in the region., The factors which have to be taken
into account for ascertaining conparable concerns have also
been | aid down by this Court.
In Worknmen of Bal mer Lawie and Co. v. Balner Lawie and
those principles have been stated as foll ows
"Besides, it is necessary to enphasise that in
dealing with the  conparable character of
i ndustri al under t aki ngs, i ndustria
adjudi cation does not usually rely on ora
evi dence alone. This question is considered

in the l'i ght of mat eri al f act and
circunmstances which are generally proved by
docunentary evi dence. Wiat is the tota
capital “invested by the concern, what is the

extent / of its business, what is the order of
the profits nmade by the concern, what are the,
di vi dends pai d, how many enpl oyees are
enpl oyed by the concern, what is its standing
in the industry to which it belongs, these and
ot her matters have to be exam ned by
i ndustrial adjudication in determning the
guestion as to whether one concern is com
parable w th another in the matter of | fixing
wages. Now,
(1) [1966] 1 S.C R 382.
(2) [1964] 5 S.C. R (362.
(3) [1964] 5 S.C.R._344.
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it is obvious that these questions cannot be
decided nerely on the interested  testinony
ei ther of the workmen, or of the enpl oyer  and
his wi tnesses'"
In Worknmen of New Egerton Whollen MIIs v. New Egerton
Wollen MIls and others(1) , the above ~principles  have
agai n been reiterated.
From the decisions, referred to above, it follows that two
principal factors which must weigh while fixing or revising
wage scal es and grades are: (1) How the wages prevailing in
the establishment in question conpare with those given to
t he workmen of simlar grade and scale by simlar
establishnents in the sane industry or in their absence in
simlar establishments in other industries in the region;
and (2) What wage scal es the establishment in question can
pay w thout any undue strain on its financial resources.
The same principles substantially apply when fixing or
revi sing the dearness all owance.
The question is whether the Tribunal has adopted the above
principles when revising the wage scales and dearness
al  owance in the case of the appellant.
The Unions had relied on as nmany as twenty one concerns
located in the region of G eater Bonbay and belonging to
the same pharmaceutical units of industry as, units
conparable with the appellant.
The appel l ant opposed its being conpared wth t hose
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concern,, on the ground that the units relied on by the
Unions were conpanies haying foreign collaborations or
connections, and as such possessing several advantages. The
appellant in turn relied on several concerns in the region
as comparable units.

Before we refer to the concerns relied on by the Unions and
the appellant as conparable concerns, it is necessary to
deal with an objection raised by M. Tarkunde that no
foreign wunit doing business in India or no unit in India
doi ng business in collaboration with a foreign concern, can
ever be considered for purposes of comparison. According to
the appellant such concerns have distinct advantages of
international research facilities, reputation in business
whi ch enabl es such concerns to narket their products nore
easily and thus enable themto pay higher wages to their
enpl oyees. In view of the special technical facilities,
that may be available to them their output wll be far
hi gher though the nunber of enployees will be nuch |less, and
as such they will be able to pay to their |lesser nunber of
enpl oyees _higher wages. |In this connection M. Tarkunde
relied on certain awards of the Industrial Tribuna

(1)[21969] 2 L.L. J. 782.
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wherei n it is held that the conp es having foreign
col l aboration though in the same region and in the sane
i ndustry, cannot be considered for  the pur poses of
conparison with purely I ocal -

On the other hand M. Sule, has opposed the above position
and urged that the question as to who is the ' enployers is
absolutely immterial so |long as the tests for the purposes

of conparability as laid down by this Court, are ‘satisfied

and t he capacity to bear the financial burden is
est abl i shed. W wll deal wth ~aspects in the first
i nst ance.

It must be stated at the outset that the Unions placed
reliance on certain information contained in the prospectus
of the Conpany and certain statements contained in the book
“I'ndi an, Pharmaceutical |ndustry" published in 1963 and
1969, to show that the appellant concern is al so one’ which
has foreign collaboration and as such it is to be ranked as
a concern with foreign attachnment. has recorded a finding in
favour of the appellant that it is not a unit having foreign
col l aboration. Therefore, this finding is Ill favour of the
appel | ant .

The question that now arises for consideration is whether in
aw there is any objection or prohibition inan industria

tribunal, when dealing with conparable units in~ a region
from taking into account concer ns havi ng foreign
col | abor ati on. It is no doubt true that some of the

concerns relied on by the Unions are concerns working in
col  aboration with foreign firns.

In Chenical Industries and Pharmaceuti cal Laboratori es
Limted (C pla) Bonmbay v. Their Workmen(1l), it was held by
the Industrial Tribunal that the Ci pla cannot be conpared to
A axo Laboratories, Raptakos Brett and other pharmaceutica
concerns which are either subsidiaries of foreign concerns
or are closely linked with them It was further held that
if any conparis on could be nade,in can only be wth
concerns |ike Kenp & Conpany. Sandu Pharmaceutical, Fair
Deal Corporation, Edison Continental Laboratories, Benga
" Chemical s and such ot her indigenous concerns.

Again in Alenbic Chemical Wrks Ltd. Baroda v. Its Wrkmen
(2) , the Tribunal held that Al enbic cannot be conpared to
concerns |like the G axo Laboratories and others who have
associations in different degrees and forns wth certain
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forei gn concern, of international repute.
On this reasoning the Tribunal relied nore on the scales
wages prevailing in concerns |ike the Jhandu Pharnmaceuti cal
Cpla. Kenp & Co., and such simlar concerns although it
hel d t hat

(2) [1958] I.C R Bonbay, 1305.
(1) [21957] |.C R Bombay, 1206.
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Alenbic is a much bigger concern, than the said units. It
must be stated that in-both these awards concerns wth
foreign col | aborati on have been el i m nat ed from

consi deration on the ground that they cannot be regarded as
conparable concerns and to that extent they support M.
Tar kunde’ s contention.

In Reference (IT) No. 223 of 1959, which related to the
appel l ant Company, the workmen placed reliance on Indian
units of foreign concerns for being treated as conparable
units. , The appell ant,” however, pointed out that those units
which 'have international fane and repute in world narket
were in'aposition to sell their products nore easily and
profitably and hence they cannot be treated as conparable
units. The Tribunal, no doubt, accepted the contention of
the appellant that ~the Unions had selected some of the
bi gger concerns for conparison and held that it would be
nore appropriate /if the appellant is placed sonewhere in
between the bigger and smaller concerns. [In this view the
Tri bunal took to the financial capacity of the appellant.
Again in Reference, (IT) No. 402 of 1963, relating to the
appel l ant, wherein the dearness allowance was revised, the
appel l ant had contended that it should not be conmpared wth
the units |ike C ba, Dunmex, G-axo, Sandoz and the like. The
Tri bunal held that the appellant cannot be conpared wth
i nternational pharnmaceutical units having branches in Bonbay
or with foreign concerns |Iike Gaxo, C ba, Sandoz ' etc.,
whi ch though incorporated in India are subsidiaries of
foreign conpanies having all the advantages of connection
with respect of hone conpanies .in Europe and Anerica. The
Tribunal referred to the award in Reference (IT) No. 223 of
1,959 and held '"that a fair cross-section of the industry
has to be taken into account for fixing a scale of _dearness
al  owance, which will be within the financial capacity of
the appellant. But, however, the Tribunal held that the
appellant is a firmof good reputeand standing and that it
has very fair prospects. Though in Reference (IT) No. 223
of 1959, the Tribunal did not specifically  elimnate from
consideration wunits having foreign collaboration as such
neverthel ess, in Reference (IT) No. 402 of 1963, the Tri-
bunal has held that the appellant cannot be conpared wth
i nternational pharnmaceutical conpanies having branches in
Bonbay or with concerns, though, incorporated in India, are
subsi di aries of foreign, companies.

From what is stated above, it is no doubt true that in the
three awards, one of which specifically relates to the
appel l ant, concerns having foreign collaboration have been
elimnated for purposes of conparison. But no  ega
principle on the basis of which such a decision has been
arrived at has been stated in any of these awards.
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In our opinion, so long and to the extent that concerns
havi ng-forei gn col | aboration are doing business in India and
in a particular concerned region, we do not see any reason
why they should not be taken into account for purposes of
being treated as conparable units, provided the tests for
such purposes as laid down by this,, Court are satisfied.
No doubt some of those concerns may be having an advantage
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in various matters. But nerely because that they possess
such advantage in the field of business is not a circum
stance for elimnating such concerns for purposes of
conparability. The object of industrial adjudication is, as
far as possible, to secure uniformty of service conditions
amongst the industrial wunits in the sane region. If a
concern having foreign collaboration properly satisfies the
tests of conparability, it would be inproper to regard such
unit as unconparable nerely on the ground that it is a con-
cern with foreign collaboration or interest and that ’the
unit wth which it is sought to be conpared is entirely of
I ndi an origin and resources.

The object of Industrial. Lawis to inprove the service
conditions of industrial labour so as to provide for them
the ordinary anenities of life with a viewto bring about

i ndustri al peace _which would in "turn accel erate
productivity of the country resulting in its prosperity.
The prosperity ~of the country, inits turn wll help to

i nprove the condition of |abour. " The principles regarding
fixation of wage scal es and dearness allowance have been
| aid down-in several decisions, by this Court and they apply
equally to all industries irrespective of the character of
the enployer. The worker is interested in his pay packet
and given reasonable wages, he can be expected to be a
satisfied worker. /There is no justification fromthe stand
point of view of the enployees for fixing different wage
scales nerely because of the fact that some worknmen are in
the enpl oy of purely |local concerns while some others are in
the enploy of units though in the sane region, —working in
col l aboration wth, foreign concerns. As the  paranount
consideration is the interest of the worker, the character
of the enmployer is irrelevant, provided ~ the latter’s
financial capacity to bear the burden is established. In
the ultimate anal ysis the, character of the enployer or the
destination of profits has no relevance in the fixation of
wages and dearness al | owance.

W are fortified in the above view by The decision’ of the
Constitution Bench of this Court in Hindustan Antibiotics
Ltd. v. The, Wrrknen and others(1l). In that case on behalf
of the appellant it was urged that asit was —a governnent
conpany in the public sector, the principles governing the
fixation of wages applicable to conpaniesin the private
sector do not have any relevance. On

(1)[1967]1.S. C. R 652.
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the other hand, on behalf of the workmen it —~was contended
that in fixing the wage structure including dear ness
al l onance the question, who is the enployer, is irrelevant
and that only the needs of the enployee are of . paranount

i mportance. The contention on behalf of the worknmen was
accepted by this Court and it was held that ‘the sane
principles that have been laid down by the industria
adj udi cation and the courts regarding the fixation of = wage
scal es and dearness al |l owance in respect of conpanies in-the
private sector apply with equal force to conpanies in the
public sector also. It was further held that in the
application of the industry-cumregion principle to be
adopted to distinction can be made between one unit and
another in the sane industry in the fixation of wage scal e,

provided the test of financial capacity is satisfied. It
was further held that by and |large the acceptance of the
principle-of industry-cumregion will be nore conducive to

industrial relations and that the sane principles evolved by
the industrial adjudication in regard to private sector
undert aki ngs will govern those in the public sect or
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undert aki ngs having a distinct corporate existence.

Though the decision cited above had to deal with a claimfor
,differentiation being made on behalf of a company in the
public sector and which claimwas rejected, in our opinion

the basic principle underlying the said decision will apply
even with respect 'to the question whether the units, having
collaboration wth foreign concerns can be taken into
account for purposes of conparison, In our opinion, the
above decision warrants the conclusion that such wunits
having foreign collaboration or foreign conpanies doing
"business in India can be taken into account for purposes of

being considered whether they are conparable wunits. O

course, the test laid down by this Court for treating one
unit as a conparable one, will have to be satisfied, and
once that test is fulfilled, there can be no distinction
made between such units and purely local units. Ther ef or e,
in our view, the Tribunal, in the case ’'before us, was

perfectly  justified in taking into account for purposes of
conparison units having collaboration with foreign concerns
and forei'gn-units doing business in.India in the sane region
and being-in the same industry. 1t follows, therefore, that
the principles laid down to the contrary in the awards
relied on by M. Tarkunde, are erroneous.

Coming to the units relied on by the parties as conparable
units. as nentioned earlier, the Unions relied on as nmany as
21 concerns as conparable with the appellant. No doubt sone
of the wunits relied on by them were units havi ng
col  aboration with foreign concerns. ~The appellant also, in
turn filed statement Ex. C-26. referring to six conpanies
whi ch could be treated as conparabl e concerns..
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The Tribunat rejected nost of the units relied on by the
Uni ons on the ground that the information furnished
regarding such wunits. were not  adequate and conpl ete
regardi ng various factors —necessary to constitute a
conparable wunit. W have also gone through the statements
filed by the Unions. |In Ex. DU2, one of the Unions
furni shed informati on regardi ng the busi ness performance of
about nine concerns till the year 1964-65. Simlarly, in
Ex. DU- 3, anot her Union had given the average perfornance
of nearly ton units for the years 1962-63 to 1964-65. As it
woul d be nmore desirable to consider the financial capacity
of the appellant in the light of the trading results
di scl osed in the bal ance sheets and profit and | oss accounts
from the years 1965-66 to 1969-70, it must he considered
that the information furnished in Exs. DU 2 and DU-3 cannot
he considered to be upto date and hel pful. The Unions also
did not make any further attenpt to suppl enent the infornma-
tion contained in these two exhibits by furni shing
information regarding the years subsequent to 1964-65, No
doubt, the Unions have furnished particulars regarding one
unit, Burroughs Welcone India) Private Ltd., which will be
dealt with later. Therefore, the rejection by the Tribuna
of nost of the units relied on by the Unions, was justified.
The appellant Conpany relied on six units nentioned in Ex.
C 26. Those wunits are Cipla, Chenp-Phama, Zandu, Opil
Si gma and Bengal Chenicals. But the Conpany did not furnish
information regarding the business perfornmance of these
concerns for a period of years in the i medi ate past. But
it will be noted that the four units referred to in Ex. C
26. nanely, Zandu, Cipla, Opil and Signa, had been
considered by the Industrial Tribunal in its previous award
Reference (IT) No. 402 of 1963, when the scale of dearness
al l owance obtaining in the appellant Conpany was revised.
On that occasion the Tribunal had held that it was only
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C pla which cane nearest to the appellant Conpany and even
there the dearness all owance obtaining in Cpla cannot be
taken for conparison. That nmeans that these four units were
left out of account and were not treated as units conparable
with die appellant. No fresh materials were placed by the
appel l ant regarding these four units after the decision of
the Tribunal in Reference (IT) No. 402 of 1963. Ther ef or g,
the Tribunal in the present case, was justified in rejecting
the claim of the appellant that those four wunits are
conpar abl e concerns. The elimnation of the four wunits.
thus left for consideration only two concerns, nanely,
Cheno- Phama and Bengal Chemicals. Even here the Unions had
furnished statenents Exs.. DU-8 and DU-9, regarding these
two units in ExX’ DU 8, the business performance of Cheno-
Phama froth 1965 to 1969 was given and-in Ex. DU-9, the
busi ness performance of Bengal Chemicals from 1965 to 1970
was given. The
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"Uni ons had al'so furnished Ex. ~DU-44 regarding the business
per f or mance of ~the appellant. A conparison of t he

statenents  contained in Exs. DU-8 and DU-9 wth the
material relating to the appellant in Ex. DU 44, regarding
the paid up capital, reserves and surplus sales, net block

net profits and gross-profits, it is quite clear that the
busi ness performance of Cheno-Phama and Bengal Chemicals do
not cone anywhere nor’ that of the appellant.. The appellant
in all respects stands on a nmuch ~higher - footing. The
average gross-profits of the appellant work out to Rs.
40,11, 176. while the average gross-profits of - Cheno-Phanma
works out to Rs. 5,31,511 and that of the Bengal = Chem cal s
to Rs. 11,39,553. Therefore, it is clear that these two
units al so cannot be treated as concerns conparable with the
appel l ant and hence the wage structure prevailing in_ those
concerns cannot provide any useful -gui dance.

We have already nentioned that the Tribunal has wultimtely

held that Ms Burroughs Wl lconme (India) Private Limted is
a concern conparable with that of the appellant. It is no
doubt a foreign conpany in the sense that its entire capita

is held by foreign conpany as shown in the statement Ex. C
11, filed by the appellant. But we have already rejected
the contention that such a concern cannot be ruled out of
consi deration for purpose of conmparability:

A very severe attack has been levelled by M. Tarkunde in
the Tribunal’s treating Ms Burroughs Wl |l cone Conpany as a

conparable wunit. According to the |earned counsel if the
various factors relevant for the purpose of conparison are
considered, it will be clear that the appell ant cannot stand

any conparison with this unit. M. Tarkunde further pointed
out that instead of taking ,only one unit for purposes of
conparison, the Tribunal should have taken fair  cross-
section of the industry in order to find out where  exactly

the appellant can be fitted in. It is no doubt true that a
fair cross-section of the industry should be taken into
account . But in this case when all the other units  have

been held to be not ,conparable with the appellant, this
criticismlevelled agai nst the approach made by the Tribuna
cannot be accepted.

Regardi ng Burroughs Wl | conme Conpany, the Unions had sub-
mtted a statenent Ex. DU 2A under a seal of confidentia
as it was a private limted conpany. A conparison of the
information ,contained in the said statenent Ex. DU 2A
regarding the paid up ,capital’, reserves and surplus sales,
depreci ation, devel opnent rebate, provision for taxation
net-profits, gross-profits, net block and dividend declared
for the years 1967 to 1970 with the corresponding itenms in
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Ex. DU 4A with respect to the appellant shows that both the
units are substantially on a par. Normally, the
595
statements in Ex. DU 2A could have been extracted in this
judgrment but for the fact that Burroughs Wellcone Conpany
being a private limted conpany and the statenents having
been furnished in a sealed cover, they could not be nmade
public. The paid up capital. is identical in both the
concer ns. The average sal es of Burroughs Wellcone Conpany
and those of the appellant are substantially the sane. The
di fference bet ween the, net-profits of the t wo is
significantly small. The gross-profits of the two units are
also close to each other. No doubt there are sonme snal
di fferences between the two in these itens, but they are of
no significance. The various factors which have to be taken
into account for he purpose of a unit being treated as a
conpar abl e one as laid down by this Court have already been
referred ‘to. If so, all those factors taken into account
clearly show  that Burroughs Wellcome Conpany is a wunit
conpar abl'e with the appel | ant.
No doubt the appellant has relied on'the ratio of enployees
to sales, as well as to debt equity ration and the
percentage of profit to sales in respect of the appellant
and the Burroughs Wl |l cone Conpany. Ex.  C 22 contains the
ratio of enployees to sales in 1968-69. Though there are
certain other units referred to therein, we will only advert
to the particulars regardi ng the appellant and the Burroughs
Vel | come Conpany, which are as fol lows

Ration of Enpl oyee to Sal es

No. of Per

Nanme of the Conpany Year Sal esEnpl oyees enpl oyee

sal e

Rs. Rs.
Uni chem  68-6932994456 752 43875
Bur r oughs. 69 25000000 425 58823

A reference to Ex. C22 will showthat the sales’/ of the
appel l ant is higher than that of Burroughs Wl cone Co. No
doubt the ratio per enployee is slightly Iess inthe case of
the appellant. It is also seen that the appellant ~enpl oys
nearly 752 worknen whereas Burroughs Wellcone Co. enploys
only 425 wor kmen.

In Ex. G- 18, particulars regarding Debt Equity Ratio have
been given. That statenment contains particulars regarding
the wvarious firnms including the appell ant. In 1969 the
capital of the appellant was Rs. 101.86 | akhs. It had
borrowed Rs. 95.89 lakhs and the percentage on borrowed
funds to capital works out to 94.1 % It is no | doubt  true
that there is no borrowed capital in Burroughs Wl lcone Co.

In Ex. C- 18 particulars regarding nine Units have been
given and it is seen that except two units, all the other
seven wunits, including the appellant, have borrowed. In

fact it 1is interesting to note that daxo, which has a
capital of Rs. 1196.81 | akhs had also borrowed Rs. 26-80
| akhs. Simlarly,
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Cheno- Phama whi ch had a capital of only Rs. 32.05 | akhs had
borrowed Rs. 37.08 | akhs and the percentage works out to Rs.
115.7% We are referring to these aspects because it was
stressed by M. Tarkunde that the Debt Equity Ratio in the
appel lant is very high and that it has to pay a | arge anount
by way of interest on borrowed funds which is not the case
with Burroughs Wellcome Conpany. But the statenents
cont ai ned in Ex. C- 18 thenselves clearly show that
borrowing for the purpose of business seens to be a usua
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pattern foll owed by the conpanies in the region
Ex. CG15 is a statenent relating to percentage of profit to
sales for the years 1965-66 to 1969-70. No doubt the
figures given therein show that the percentage of profits
has been fluctuating. but, in our opinion, the particulars
contained in the above exhibits. relied on by the appellant,
do not affect the findings of the Tribunal that Burroughs
Wel | come Conpany is a unit conparable with the appell ant.
Anot her criticismthat has been levelled by M. Tarkunde is
that the Tribunal has not taken into account the prospects
of the future business of the appellant. |In this connection
the appellant relied on the coming into force wth effect
from January 1, 1971 of " the Drugs (Price Control) Order,
1970. According to M. Tarkunde whatever may have been the
financial. position of the appellant in the past, its future
busi ness is bound to suffer in viewof this price contro
or der. He referred us to the decision in WIIianmsons
(I'ndia)” Private, Ltd. v. Its Wrkinen(l) of this Court
wherein it has been held, anongst the various factors which
have to be taken into account for the purpose of fixation of
wage scales and dearness all owance, ‘the prospect of future
business is a very relevant - circunstance. This factor,
according to the appellant, has not been taken into account
by the Tri bunal
W have earlier referred to the decisions of this Court
regardi ng the principles governing the fixation of wages and
dearness allowance. It is no doubt a long, range plan and
the Prospects of future business anbngst other factors have
also to be taken into account. ~The case of the appellant
is that in 1963, there has been a price freeze and that has
affected its business and therefore the Drugs (Price,
Control) Order, 1970 will affect its future ~business. We
have, already, extracted in the earlier part of the judenent
the trading results, of the appellant from 1965-66 to ' 1969-
70. If the- price freeze which cane into force in 1963 had
any affect, then it nust have been reflected in the  trading
results of the appellant. The
(1) [21962] 1 L.L.J. 302.
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trading results of the appellant during the years 1962-63 to
1964-65 are as follows :

Particul ars1962- 63 1963-64  1964- 65

Pai d-up capita

4491000  44992504499500

Reserves and Surplus 476569 1010753 1505353

Sal es 10241405 1566588317388705

Net Bl ock 3907400 4371113 4345467

Provi sion for Taxation 934000 1065000 « 1515000

Depreci ati on297243379256390878

Devel opnent rebate 33686 100617 22329

Net Profits 442881 703567 877271
A glance of the above statenment clearly shows that ' though
the paid-up capital remains the sane, there has been a
steady rise in the reserve and surplus sales and net
profits. Simlarly, the net block has also an increase.
There has been no set back in the sales. On the other hand
there has beena steady rise in the sales. No doubt for the
year 1969-70 the profits did go down; but the drop is
conparably small and the appellant has not been able to,
satisfy. us that it is due to the price freeze
Then the question is regarding the inmpact of the Drugs
(Price Control) Order, 1970, which has cone into effect from
January 1, 1971. In this connection it is necessary to
refer to the speech made bythe Chairman of the Board of
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Directors of the appellant Conpanyat the Annual Gener a
Meeting held on January 9, 1971. At thisstage it nmay be
nmentioned that the Accounting year of the appellant Conpany
is from Cctober 1, to Septenber 30, of the succeeding year
On January 9, 1971, the Chairman was giving a review of the
working of the Conpany for the year ending Septenber 30,
1970. He had clearly stated that the inpact of the Drugs
(Price Control) Order, 1970, which had cone into force only
recently will be felt by the Conpany only after the vyear
1970- 71. The appeal was heard by us from January 3, 1972
and concluded only on January 10, 1972. As the Conpany, in
the previous years had been having its Annual, Genera
Meetings in early January, of each year, we suggested to the
counsel for the appellant that as the approximte trading
results for the year comencing from Cctober 1, 1970 to
Septenber 30, 1971 woul d have been avail able by then, they
may be furnished so that it may be possible to find out the
i mpact ~of the Drugs (Price Control) Order on the trading
results of the appellant. But it was represented that the
figures ‘are not available. 1t is not necessary for us to
cornnent —except to statethat going by the fact that on
fornmer occasions the figure had been ready by the first-week
of January to enable the Annual Ceneral Meeting of the
Conpany to be held, it would not have been difficult for
the- appellant to have furnished at |east 1031

Sup.Cl /72
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the approximate figures, if really the trading results had
shown a decline. The appellant has mssed an  opportunity
"that was provided to.it to establish that the Drugs (Price
Control) Order has adversely affected its business. Under
those circunstances, it is not possible for us to  disagree
with the view of the Tribunal that the inpact of the Drugs
(Price Control) Oder wll ’'not be such as to affect
materially the business prospects of the appellant Conpany.
We may state that if the Drugs (Price Control) Order, nate-
rially affects the prosperity of (the appellant’s trade, it
woul d be open to it to raise a dispute for the reduction in
the wage structure and in case they are able to show that in
view of the Drugs (Price Control) Order, their financia
position has been weakened to such an extent -that they
cannot bear the burden of wage structure fixed by the
present award, the matter nmay have to be exanined on its
nmerits.

The question of fixation of wage scal es need not detain us
very |ong. W have already extracted the wage scales
prevailing in the appellant conpany as well as t he
cat egori es of workmen when the reference was made. W  have
also referred to the fixation of wage scales by /the,
Tribunal on a conparison with the wage scale obtaining in
Burroughs Wl | come Conpany. The wage structure. as well as
the grades that were preval ent in Burroughs Wllcone Co. in
pursuance of the settlement dated June 13, 1966 regarding
the , operatives and clerical -and subordi nate staff have been
i ncorporated ,by the Tribunal inits Award. We do not think
it necessary to reproduce the sanme. A conparison of the
wage scal es in Burrough Wl lcome Conpany and the wage scal es
fixed by the Tribunal in the Award for the Conpany wll show
that the Tribunal has only nade some slight wvariation in
view of the fact that it accepted the report of the assessor
for the continuance of the existing grades in the Conpany.
As sone of those grades were, not existing in BurToughs
Wel | cone Conpany, the Tribunal bad to nake sone slight
changes. VWherever it was possible the wage structure in
Burroughs Wl |l come Co. has been retained but the maxi mum has
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been raised a little and sone slight changes have al so been
nmade in the increnmental stage.

Once Burrough Wellcome Conpany is treated as a conparable
unit, we are satisfied that the wage scal es awarded by the
Tri bunal cannot be ’'considered to be unjustified. The
Tribunal’s finding regarding the financial capacity of the
appel l ant has already been referred to and we accept the
sane.

it was, however, pointed out by M. Tarkunde that in consi-
dering the comparability of a unit; strength of the |abour

force has also to be given due inportance. M. Tarkunde
poi nt ed out t hat
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whil e the appel l ant enpl oys 752 workmen, there are only 436
in Burroughs Wellcome Co. as is seen fromthe Statenment Ex.
C 22. No doubt to this extent, the two units differ, but
when one bears in mnd the business perfornmance of both the
units,there is not much of a substantial difference. |t may
be that ~'because of the fact that. Burroughs Wellcone Co.
adopt s nore nodem net hods of production, it was enploying a
smal | er conplenment of workers. Having due regard to all the
other tests that have been satisfied, this difference in the
strength of |abour force alone, in our opinion, cannot be
gi ven undue inportance. It is pertinent . to note that this
Court in Worknen/ of New Egerton, Wollen MIlls v. New
Egerton Wollen MIl's and others(1l) did not disagree wth
the view of the Industrial Tribunal which had treated the
respondent therein and another unit as a conparable unit,
notwi t hstandi ng the that the respondent was enploying at the
material time about 3000 worknmen whereas the unit which was
treated as a conparabl e unit was having the | abour force of
only about 1000 nmen, in view of the fact that all other
requirenents for conparability Wre satisfied. |In fact, in
the case before wus, the Tribunal® has adverted to this
difference of |abour force of the appellant and Burroughs
Wl | come Conpany, but nevertheless it held that, that by
itself is not sufficient to elimnate Burroughs /'Wllcone
Conpany as a conparable unit. W agree with this  approach
made by the Tri bunal

An objection was taken on the basis of s. 10(4) of the
I ndustri al Di sputes Act, 1947 that the Tribunal has
permtted the Unions to revise their —demand regarding
classification and grades of worknen and that the Tri bunal
has further commtted an error in upholding the grades  of
St enographers, Assistants and Store-keepers-and nergi ng them
with that of the Senior Clerks. W are not inclined to
accept this contention advanced on behal f of the —appellant.
W have already referred to the fact that as the question of
classification and fixing grades were matters cf a technica
nature, at the joint request of both the parties, the

Tribunal appointed Sri CGadkari, as an assessor. It was
really in view of the stand taken by both the parties before
the assessor and the Tribunal, after the report was

submitted by the assessor that the Tribunal has accepted the
report that the existing grades should continue. But as the
workmen had to be fitted in "the appropriate grades, the
Tribunal was justified in fittingin the categories the
wor kmen and their grades as well as their scales of wages.
The above contention based upon s. 10(4) of the Industria

Di sputes Act, at the npbst can relate, if at all. only to the
operatives. The report of Sri Gadkari has already been
referred to. He had suggested the' retention of the

exi sting categories. The worknen have necessarily to, be
classified for the purpose of being put in particular
cat egori es
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and the wages al so have to be suitably fixed dependi ng upon

the category in which they are so fitted. Having due regard
to the, nature of the reference, classification though
jobwise and the fixing of wages of pay and fitting the
workmen in suitable categories were all matters incidenta

and as such the Tribunal has acted within its jurisdiction
in classifying the workmen and fixing the scales of pay

after fitting themin particular categories. In the view
above expressed, we do not think it necessary to refer to
the decisions referred either by M. Tarkunde, |[earned

counsel for the appellant or by Ms. Umla Kapoor, on
behal f of the respondent No. 2 as to when exactly the nmatter
can be considered to beincidental to the question referred
for adjudication.

Before we take up-the question of dearness allowance, one
other point that requires to be adverted to is the objection
taken 'on behalf of ‘the appellant regarding the raising in
the gratuity schene the ceiling Iimt from15 nonths to 17-
21 nonths’ basic wages.  The Tribunal has adopted the
pattern obtaining in Burroughs Wl lcome Conpany. We do not
see any question of principle involved in this matter and
therefore we find no merit in the objection raised by the
Conpany.

The pattern of dearness allowance that was in force in the
appel l ant Conpany. at the tinme of the reference has been
i ndicated already. W have also referred to the scale of

dearness allowance fixed by the Tribunal. There were
different systens of dearness allowance for the operatives
and the clerical and subordinate staff. That. such a

different system of dearness allowance for the enployees
wor ki ng under the sane enployer is not warranted, is clear
fromthe decisions of this Court in Geaves Cotton & Co. and
ot hers V. Their Worknen(1l) —and Bengal Chemi cal &
Phar maceutical Wrks Ltd. v. Its Workmen(2). Therefore, the
Tribunal was justified in devising a uniform scale of
dearness allowance applicable to all the enployees of the
appel lant. The Unions required a conmon schene of dearness
al  owance of slab systemto be introduced for all enployees.
The appellant resisted the claimon the ground that there
was already a schene of dearness allowance existing in- the
Conpany and that there is, no justification for revising the
sane. But, nevertheless, the Tribunal has adopted, by and
| arge, the schene of dearness all owance which was in ~vogue
in ' Burroughs Wellcone Co. Normally, once Burroughs Wl come
Co. is treated as a unit conparable with the appellant, the
Tribunal rmust be considered prima facie to be justified in
i ntroducing the pattern obtaining in that unit.  However, it
is pointed out on behalf of the appellant that the slab
system of dearness all owance does not obtain in any of the
phar maceutical industries in the region

(1) [1964] 5 S.C. R 362.

(2) [1969] 2 S.C R 113.
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The contention that because there was a system of dearness
allowance in existence in the Conpany and therefore there
was no justification for revising the sane, cannot be
accepted. A sinmilar contention raised in Rem ngton Rand of
India v. |Its Wrknen(l) was rejected by this Court. In
that. case there was a system of dearness al | owance
providing for paynent of not only a rate of percentage on
the basic salary but also a variation in the percentage on
the rise or fall of the cost of living index. The worknen
demanded revision of the scal e of dearness allowance on the
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ground that the cost of living index had increased. The
claim was resisted by the Conpany on the ground that the
scheme of dearness allowance then existing in the Conpany
itself provided for an increase in the cost of living index
and therefore no revision is required. This contention was
not accepted by this Court. It was held that a claim nmade
by the Workmen, if otherwise justified, cannot be rejected
on the sole ground that a provision is already nade in an
exi sting schenme of dearness allowance for adj ust nent

dependi ng upon an increase in the cost of [living index.
This Court further held that if it is established that the
cost of living shows a tendency to rise very high, the

workmen would be entitled to claimand there may be a
change in the rate of dearness allowance originally fixed,
so, as to provide for nore neutralisation. It was further
held that a claim made by the workmen win have to be
properly considered and adjudicated upon by the Tribunal
In fact, in that case, it is seen that there was only a 50
point rise inthe cost of living index and neverthel ess the
revi sion of 'the scal e of dearness allowance by the Tribuna
was uphel d.
W may also refer to the decision of this Court in Wrkmen
of Balmer Lawie and Co. v. Balmer Lawie and Co.(2) wherein
it has been held as follows :

"I'f /the  paying capacity of the enpl oyer

increases or the cost of [living shows an
upward trend, or there are other anonalies,
m st akes or errors’, in‘the award fixing wage

structure, or there has been arise in the
wage structure in _conparable industries in the
regi on, industri al enpl oyees woul d be
justified in maki ng a claim for t he
reexam nation of the wage structure and if
such claimis referred for adjudication, the
Adj udi cat or would not normally be justified in
rejecting it solely on the ground that enough
time has not passed after the making of the
award, or that material change in  relevant
ci rcunst ances had not been proved.” It is of
course, not possible to lay down any hard and
fast rule in the matter. The question as to
revision nust be exam ned, on the nerits in
each
(1) [21962] 1 L.L.J. 287.
(2) [1964] 5 S.C.R 344,
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i ndi vidual case that is brought ~before an
adj udi cator for his adjudication.”
On the date when the settlenent was entered into between the
appellant and its workmen on April 20, 1966, the cost of
l[iving-, index was 630. FromEx. GC1 it is seen -that in
August 1969, the cost of living index had gone up to 7 90
and fromEx. DU 10 dated Decenmber 8, 1970, it is seen that
when the second settlenent was entered into bet ween
Burroughs Welcome, Co. and its worknen, the cost of [living
i ndex had gone upto 800.1. It is also seen that at the tine
of the Award it had gone up further to about 850 points.
Therefore, fromthe date of the settlenent in 1966 the cost
of living index had very rapidly gone up by 220 points. At
the time when the demand for revision of wage-scales and
dearness allowance wag mnade by the Unions and when the
reference order was nmade by the Governnent, the cost of
l'iving index had gone up very high. That clearly shows that
the worknen had nade out a case for revision of wage-scales
and dearness al | owance.
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We have earlier referred to the schene of dearness all owance
fixed by the Tribunal in the Anard. The schene provides for
paynment of a particular percentage on the basic salary and
it also provides for variation on 10 points. But the
dearness allowance has been fixed on the Bonmbay Wrking
Gl ass Cost of Living Index of 521-530. Though nmore or |ess
the sanme pattern of dearness allowance was obtaining in
Burr oughs Wl cone Co.., the dearness allowance in the |atter
was fixed at the Bonmbay Working O ass Cost of Living Index
of 491-500. The scal e of dearness all owance, as denanded by
the Unions, was on the basis of the cost of living index
401- 410. It was accepted by the appellant that the schene
obtaining in Burroughs Welcone Conpany is nore advantageous
fromthe financial point of view than the schene of dearness
al l owance demanded by the Unions. |In fact, the Tribuna
itself has made a further concession in favour of the
appel l ant by adopting the cost-of living index of 521-530
i nst ead of 491-500 as was obtaining in Burroughs Wl cone Co.
The Tribunal ~ had made this change in the cost of Iliving
index in_ view of the fact that in the appellant Conpany,
there was an Incentive "Wages Scheme in and by which
operatives'were getting on an average, about Rs. 28/- per
nmonth. Therefore the financial burden cast on the appellant
by the dearness allowance schene fixed by the Tribunal is
such that the appell ant’ can bear the burden

in or der to show that in the Bonbay regi on t he
pharmaceutical wunits were adopting the slab system of
dear ness al | owance, the Unions had filed a chart Ex. DU 1.
It is evident fromEx. DU 1, that out of 19 pharmaceutica
units, referred to therein, at least 1 1 of themadopt the
sl ab system of dearness allowance whi ch. has been
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introduced in the case of the appellant in the Award. No
doubt, it is pointed out by M. ~Tarkunde ’'that 'in the
statement filed bay the appellant, Ex: C25, it wll be.

seen that none of the Indian owned units have adopted the
slab system But whether those units have adopted or not,
we have already indicated, that no distinction can be nade
between a purely local unit and ~a foreign unit doing

business in India or an Indian unit doing business in
coll aboration wth foreign concern. Wen once such units
can be taken into, account as conparable units, the pattern
of dearness allowance, obtaining therein can very well be
considered to ascertain the system adopted by the i ndustry
as that will showthe trend in the region.- As pointed out
above, at least 11 units, referred toin Ex. DU 1 have
adopted the. system now introduced in the case of’ the

appel lant by the Tribunal. Under those circunstances  when
such system is prevailing in the industry in the  sane
region, it cannot be held that the Tribunal has committed

any error, inintroducing a simlar pattern in the case of
the appellant. The slab system has been approved by this

Court as will be seen by the decisions in GGeaves Cotton and
Co. and others v. Their Wrknmen(2) and Bengal Chem cal —and
Phar maceutical Wrks Ltd. v. Its Wrrknen (2) . Even _in

Bonbay that such a pattern of dearness all owance, as the one
i ntroduced in the case of the appellant, is existing is seen
by the decisions of this Court in G eaves Cotton and Co. and
others v. Their Wbrkmen(2) and Kamani Metals & Alloys Ltd.
v. Their Worknen (3). No doubt the industries therein were
not pharmaceutical units. But that such a systemexists in
Bonbay region is clear fromthe above deci sions.

M. Tarkunde referred us to the Award of the Industrial Tri-
bunal in Reference (I T) No. 411 of 1966 in Voltas Linited,
Bonbay v. The Workmen Enpl oyed under them dated Septenber
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30, 1969 wherein the adoption of slab, systemhas not been
approved. On the other hand, Ms. Urnmla Kapoor, |earned
counsel for respondent No. 2 has drawn our attention to a
nunber of awards of the Industrial Tribunal rendered during
the years 1965 to 1968 wherein the slab system of dearness

al l owance has been adopted in Bombay region. It is only
necessary to refer to the award in the case of May and Baker
Limted, Bonbay v. |Its W rknen, because that is a

pharmaceutical wunit. The award was given in or about June
1967 and it is seen that the dearness allowance on the
pattern now given by the Tribunal in respect of the
appel | ant has been adopt ed.

We have already referred to the fact that in Ex. DU71, it
is seen that as many as 11 pharnmaceutical unit s in Bonbay
region have adopted the pattern of granting dear ness
al |l owance on the sl ab

(1) [1964] 5 S.C. R~ 362.

(3) [1967] 2 S.C'R 463.

(2) [1969] 2 S.C R 11 3.
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system now incorporated in the present award. Though nost
of the wunits referred to therein could not be treated as
units conparable withthe appell ant because of |ack of ful
information regarding material factors, yet those concerns
can be taken into/account inasmuch as the system Obtaining
in those concerns will show that the slab system is not
sonmet hing new to the pharnaceutical units. W have already
referred to the award in May and Baker Linited, Bonbay v.
Its Wirkmen. These facts clearly show that the scheme of
dearness allowance provided in the award before wus in
respect of the appellant is not anything new On the other
hand, the Tribunal has only adopted the systemprevailing in
the region in respect of pharnaceutical units.

So far as the financial burden is concerned we have | al ready
referred to the findings recorded by the Tribunal. Even on
the basis that the Tribunal was not justified in proceeding
on the assunption that 52 chemists are not covered by the
reference, in our opinion, the additional burden that wll
be cast on the appellant can be easily borne by if.
Therefore, we see no error in the scheme of dearness
al  owance introduced, in the case of the appellant, by the
Tri bunal

The only other point that requires to be considered is in
respect of the direction given by the Tribunal regarding the
I ncentive Bonus schene in respect of which the appellant had
given notice of change under S. 9A of the industria
Di sputes Act, 1947. W have already referred to the nature
of the schene that originally existed and the nodification
sought to be nade by the, appellant. W have also pointed
out that the Tribunal has not accepted npst of t he
recomendati ons rmade by Sri Tul pul e, who was appointed as
ssessor on the joint application of both the parties.

The Tribunal has stated that it is desirable that a ' schene
is worked out, if possible, by consent of parties for the
purpose of protecting the interest of the workmen at the
i ncreased base perfornmance index.

According to M. Tarkunde the Tribunal itself should have
gone into the matter and evolved a schenme. No doubt, it
woul d have been desirable if the Tribunal had actually
evolved a scheme. But the Tribunal has stated that the
necessary material for that purpose has not been nmade
avai |l able and as such it has not been possible to devise a
schene calculated to afford protection to the incentive
earning of a workman at the rai sed base performance index.
In fact, we al so suggested to, the counsel that the parties

an
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may consider the matter and submt a schene for that
pur pose. But it was represented to us on February 9, 1972
by Ms. Umla Kapoor, |earned counsel for respondent No. 2,
that it has not been possible for the parties to arrive at
an agreenent in respect of that matter, at present.
Therefore, there is nothing further that could
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be done by this Court in this regard; and the result is that
the observations made by the Tribunal in this regard wll
have full effect.

In the result, all the conventions of the appellant are
rejected and the Award of the Industrial Tribunal in respect
of the natters ,in controversy in the appeals are confirned.
Al the appeals are dismissed. 1In Cvil Appeal No. 1091 of
1971, the appellant will pay the costs of respondents Nos. 1

and 2. In the other appeals, parties will near their own
costs.

The appellant wll have three nonths’ time from today for
paynment of the anmpbunts due under the award.

G C
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