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ACT:

Andhra Pradesh MB.B.S. course--Adnmission to GCovernnent
Medical Colleges by nerit as a result of conpetitive
exam nation--Students who had passed pre-University course
or Higher Secondary Course (Miltipurpose) eligible for
exam nation--40% of seats reserved for candi dates who had
passed Hi gher Secondary Exam nation (Muiltipurpose)--Validity
of such reservation--Wether violative of Art. 14,
Constitution of India--Reservation of 25% in favour of
Backwar d cl asses as enunerated by Backwar d Cl asses
Commi ssion--Validity of--Reservation whether saved by Art.
15(4)

HEADNOTE

Admi ssi on to the integrated MB.B.S. Course in the
government nedical colleges in Andhra Pradesh was from two
sources, nanely, those who had passed the pre-University
Course and those who had passed the Hi gher Secondary Course
(Multi-purpose) and a student fromeither course had to
appear at a conpetitive test. By G O No. 1648/ Health dated
July 23, 1970 40% of the seats were reserved for those
candi dates who had passed the Higher Secondary Course
(Ml ti - purpose). Seats. were also reserved for Schedul ed
Tribes and Schedul ed Caste candidates. Apart from these
there was a reservation of 25%in favour of Backward Cl asses
as enunerated by the Andhra Pradesh Backward O asses Com

nm ssion. This reservation was provided by GO No.

1793/ Educati on. dated Septenber 23, 1970. The respondents
who were candidates at the entrance exam nation for

adm ssion to these coll eges were not sel ected on account - of

these reservations. They filed wit petitions in the Hgh
Court <challenging rule 9 under which 40% reservation had
been nade in favour of those passing H gher Secondary Course
(Ml ti-purpose) and the aforesaid GO maki ng 25%
reservation in favour of the Backward C asses. The Hi gh
Court by its judgnent allowed the wit petitions and
directed the State to give admi ssion to the wit petitioners
inthe |Ist year, Integrated MB.B.S. Course. The H gh Court

held that the only basis for selection for the first vyear

course is the marks obtained by a candidate ,at the entrance
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test. The selection thereafter should only be on the basis
of highest number of marks irrespective of the fact as to
whet her the candidate was fromthe pore-university course or
the higher secondary course. Rule 9 providing for the
reservation of the 40% in favour of’ HSC (M P.) candi dates
was, therefore, struck down as offending Article, 14 of the
Constitution. Regarding the 25%seats in the colleges
reserved for the Backward O asses the Hi gh Court held that
the governnent order concerned was violative of Article
15(1) of the Constitution read with Article 29 and that it
was not saved by Article 15(4) of the Constitution. In
appeal by the State of Andhra Pradesh,

HELD : (1) It is no doubt open to the State to prescribe the
source fromwhich the candidates are declared eligible for
applying for admssion to the nmedical colleges; but when
once a compnh entrance test has been prescribed for all the
candi dates on the basis of which the selection has to be
made the rul e providing further that 40% of the, seats wll

have to be reserved for H S.C. candidates is arbitrary. In
the first place after
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comon test has been Prescribed there cannot be a wvalid
classification ,,of PUC and Hsc candi dates. Even assum ng

that such classification is valid, the said classification
has no reasonable relation to the object sought to be
achi eved, nanely, selecting best candidate for the adm ssion
to the Medical Colleges. The reservation of 40% to the
H. S.C. candidates has no reasonable relation to the said
object. Hence the H gh Court was right when it struck down
this reservation under rule 9 contained in GO No. 1648 of
1970 as violative of Article 14. [266 C-E]

(ii) (a) Though prinma facie the list of Backward  C asses
whi ch was under attack may be considered to be on the basis
of caste, a closer examination would clearly show that it is
only a description of the group following the particular
occupations or professions, exhaustively referred to by the
Conmi ssi on. Even on the assunption that the list i's based
exclusively on caste, it was clear fromthe naterials before
the Comm ssion and the reasons given by it in its ‘report
that the entire caste is socially and educationally backward
and therefore the inclusion of subcaste in the list  of
Backward Cl asses is warranted by Art. 15(4)- The groups
mentioned therein have been included in the list of Backward
Classes as they satisfy the various tests which have been
laid down by this Court for ascertaining social —and
educationally backward classes. The list of Backwar d
Classes as well as reservation of 25%of seats in Pro-
fessional Colleges for the persons nentionedin the said
list was valid and was saved by Art. 15(4) of the
Constitution and the High Court was wong balding to the
contrary. [285 C-D; 287 F-(

(b) The actual |Iliving conditions of habitation of the
cl asses under investigation can be satisfactorily judged and
found out only on a personal visit to the areas which wll
give a nore accurate Picture of their living conditions —and
their surroundings. |If the personal inpression gathered 'by
the nenbers of the conmission had also been wutilised to
augrment the various other materials gathered as a result of
detail ed investigation it could not be said that the report
of the Comm ssion suffered fromany vice nerely on the
ground that they inported personal know edge. [285 H286 A]
(c) The criticismthat the Comm ssion had divided classes
into more ' backward and | ess backward was not well founded.
on the other hand what the Conm ssion had recomended was
the distribution of seats anongst the reserved classes in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 34

proportion to their population. This was not a division of
the Backward O asses as nore backward and |ess backward.
[ 286 Dj

(d) If a situation arises wherein the candidates bel onging
to the group included in the list of backward classes are
able to obtain nore seats on the basis of their own, nerit
it is the duty of the government to review the question of
further reservation of seats for such groups If once a class
appears to have reached a stage of progress from which it
could be safely inferred that no further protection is
necessary the State will do well to review such instances
and suitably revise the list of Backward Cl asses. [286 H]

(e) In the present case under GO No. 1793 of 1970 the
total reservation was only 43% The break up of that
percentage is 25% 4% and 14%for the Backward C asses,
Schedul ed Tribes and Scheduled Castes respectively. The
guantum of reservation was thus well within linmt nentioned
in Balaji's case. [287 E]

State ' of ‘Andhra Pradesh and another v. Lavu Narendra Nath
and ,Qhers, [1971] 1 S.C. C 607, Gullapalli-Nageswara Rao
and Ot hers v.
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Principal Medical College, Guntur and Gthers, A l1.R 1962
A P. 212. P. Sagar and O hers v. State of Andhra Pradesh,
represented by Health Departnment, Hyderabad and” Qhers,
A l.R 1968 A P. 165, State O Andhra Pradesh and Anot her v.
P. Sagar, [1968] 3 S.C.R 595, Chitra Ghosh-and Another v.
Union of India and Others, [1970] 1-S.C R 413, Mnor P
Raj endra v. State of Madras, [1968] 2 S.C.R 786, Ganga Ram
and Ohers v. Union of Indiaand hers, AI.R 1970 S.C
2178, D. N Chanchala etc. v. State of Mysore and Qhers
Al.R 1971 S.C. 1762, State of Mharashtra and Anot her v.
Lok Shi kshan Sanasatha and Ors., [1971] 2 S.C.C, 410, M nor
A.  Periakaruppan and Anr. v. State of Tam| Nadu and Os.
Al.R 1971 S C 2303, P. Sukhadev v. The Covernment of
Andhra Pradesh, 1966 An. WR 294, Triloki Nath Tiku and
Anr. v. State of Jammu & Kashmir jand Os. [1967] 2 S.CR
265, M R Balaji and Ors. v. State of Mysore, [1963]  Supp
I SSCR 438, R Chitralekha and Anr. v. State of Mysore and
Os., [1964] 6 S.CR 368, State of —Madras v. Shrinat
Chanpakam Dor ai raj an, [1951] S.C R 525 and Triloki Nath and
Anr. v. State of Jamu & Kashmr and Os., [1969] I
S.C.R 103, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: GCivil Appeals Nos. 901 to. 903
of 1971.

Appeal s by special |eave fromthe judgnent and order /dated
May 13, 1971 of the Andhra Pradesh High Court < -in Wit
Petitions Nos. 6090 of 1970, 221 of 1971 and 543 of 1971
respectively.

S. V. Gupte, P. S. Shankar and P. P. Rao, for the appellants
(in C.A No. 901 of 1971).

P. S. Shankar and P. P. Rao, for the appellants (in C A
Nos. 902 and 903 of 1971).

V. M Tarkunde and K. Raj endra Chowdhary, for the respon-
dents (in C A No. 901 of 1971).

G  Narasinmhulu and P. A Chowdhry, for the respondent (in
C. A No. 902 of 1971).

A. Subba Rao, for the respondent (in C A No. 903 of 1971).
The Judgnent of the Court was delivered by-

Vai di al ingam J. These three appeals, in which the State of
Andhra Pradesh is the first appellant, by special |eave, are
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directed against the judgnment and order dated May 13, 1971
of the Andhra Pradesh H gh Court in a batch of wit
petitions, striking down Rule 9, in the Rules relating to
the selection of candidates for adm ssion to the Integrated
MB.B.S. Course in the Governnent Medical College in the
Andhra Pradesh area, issued GO No. 1.648/Health dated July
23, 1970 as also under GO No. 1793,/Education dated
Septenber 23, 1970, regarding reservation of seats, in
prof essi onal coll eges for Backward Cl asses together with the
annexure to the said notification containing the
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list of Socially and Educationally Backward C asses. The
Addl . Director of Medical and Health Services, Hyderabad
and Principal, Government Medical College, GQuntur, are also
appel lants Nos. 2 and 3 respectively in the appeals.

The CGovernnent of Andhra Pradesh by G O No. 1648/ Health
dated July 23, 1970 announced Rules for the selection and
adm ssioon of students to the Integrated MB.B.S. Course in
the Governnent Medical Colleges, in the Andhra area. The
rul es provided a pattern of allotnent of seats by reference
to certain. —qualifying ~“exanm-nations. The candi dat es
eligible for admissionto the Integrated MB.B.S. Course,
being largely taken fromthe students who had passed the
qualifying examnation for the Pre-University Course and
t hose who had /'passed the Hi gher Secondary Cour se
(Ml ti purpose), the rules provided for —a pattern of
ear mar ki ng seats. for the students -according to t he
qual i fyi ng exam nations taken by them It nay be nentioned
at this stage that the H S.C. Course (Miltipurpose) students
are called Miltipurpose candidates since they pass their
exam nati ons from Mul ti purpose School s.

Rule 8 dealt with the pattern of allotnent of 'seats in
respect of qualifying examination. "Rule~ 9 outlined the
procedure for selection. Rule 10 provided that all the
reservations woul d be subject tothe order of merit of marks
obtained in the entrance test by the students in the
rel evant category of reservations, nanely, P.U C. and H S.C
Rul e 24 provided that the selections made under the / Rules
will be subject to any rules or orders that nay be made in
regard to the reservation of seats for ~Socially and
Educational |y Backward Cl asses of students, having regard to
the recomrendations made by the Andhra Pradesh Backward
Cl asses Conm ssi on. But there was a condition that such
Rules or Oders should have been nade by the Governnent
before the finalisation and comunication of the selection
of candi dat es.

On June 20, 1970, the Backward Cl asses Conmi ssion appoi nted
by the State, 'a couple of years back, made its report. re-
garding the various categories of persons who are to be
treated as belonging to Backward Cl asses and reconmended
reservation of 30%of seats to persons belonging to the
Backward d asses. The State by GO No. 1793/Education

dat ed Septenber 23, 1970 announced reservation of 25% of the
seats in the MB.B.S. Course for candi dates bel onging to the
various Backward C asses enunerated therein on the basis  of
the report of the Backward Cl asses Conmission. |In or about
August, 1970, the validity of the entrance test provided
under the Rules issued by the GO ’'-No. 1648 of 1970 was
chal l enged before the High Court of Andhra Pradesh in a
batch of wit petitions Nos. 3859, 3881, 3955 and 4052 of
1970. The chal l enge was on the ground that
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the State had no power or authority to determ ne adnission
by reference only to the result of the entrance test there
by ignoring the results of the qualifying exam nations taken
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by a candidates These wit petitions were disnmssed by a
| earned Single Judge of the Hi gh Court on Septenber 5, 1970.
But on Letters Patent Appeals by the candidates, a Division
Bench of the Hi gh Court on Septenmber 18, 1970 reversed the
order of the Single Judge and struck down the provisions
regardi ng holding of entrance test for adm ssion to
Government Colleges as illegal. The State canme to this
Court in Civil Appeal Nos. 2161A and 2162B of 1970. Thi s
Court by its judgnment dated February 11, 1971 allowed the
appeal s holding that the Government could hold an entrance
test for selection eligible candidates for adnission to the
medi cal course in the colleges run by the CGovernnent. The
said decision is State of Andhra Pradesh and another v.
Nar endranat h and ot hers (1).

On the basis of the decision of this Court in the above
appeals the Covernnent on-February 12, 1971, published an
additional |ist of candidates selected on the basis of the
entrance test for admssionto the Integrated MB.B.S
Cour se.

On Decenber 27, 1970, the respondent in Cvil Appeal No. 901
of 1971, who was a P.U.C. candidate filed in the H gh Court
Wit Petition No. 6090 of 1970 challenging the validity of
the classification of candidates into tw categories as
P.UC and HS.C (MP.) and reserving 40% of seats to the
latter as also the G O No. 1793/ Education dated Septenber
23, 1970 specifying certain classes as being Socially and
Educational |y backward and providing for thema reservation
of 25% of seats in the colleges. Certain other candidates
belonging to the HS C (MP.) category had filed wit
petitions challenging G O No. 1793 of 1970 regarding the
reservation made for the Backward C asses. The P.U.C
candi date contended that the classification and reservation
of 40% of seats for the HS. C. (MP.) candidates was Vvio-
lative of Art. 14 of the Constitution and that it was
arbitrary and illegal. |In particular he contended that he
has obtained nore marks than sone of the H S CMP.)
candi dates at the entrance test and that he was entitled to
admi ssion in preference to such candidates. Both the P.U. C
as well as the HS.C (MP.) wit petitioners attacked G O
No. 1793 of 1970 regarding reservation of 25% of seats for
the Socially and Educationally Backward Cl asses as viol ative
of Art. 15(1) read with Art. 29 and that it has not been
saved by Art. 15 (4). According to themthe classification
of Backward Cl asses was not nade on any reliable materia
and in the enuneration of such classes, the, various
principles laid dow by this Court have not been given due
regard.

(1) [1971] 1 s.C C. 607.
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The State contested the wit petitions on various grounds.
Regarding rule 9 of GO No. 1648 of 1970, the stand taken
by the State was that the P.UC and H S C (MP.)
candi dates fornmed two distinct categories and they did not
formpart of the sane class. It was further contended  that
the State was entitled to lay down the principles regarding
the source fromwhich the candidates are to be selected to
the nedical colleges which are run by the Governnment and
that in providing for equal distribution of seats to the
P.UC and HS.C (MP.) candidates, no discrimnation has
been nade and there has been no violation of Art. 14.
Regarding G O No. 1793 of 1970, the State referred to the
appoi nt nent of a hi gh powered comi ssion to exhaustively in-
vestigate and report as to the persons who are to be
consi der ed as Backward C asses for the pur pose of
reservation being nade in their favour. The Conmi ssion had
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gone into the matter and after considering the educationa
and social backwardness of the various classes of-citizens
in the State in the light of the wvarious principles and
tests laid down by this Court, had submitted its report on
June 26, 1970 enunerating the various classes of persons who
are to be treated as Backward C asses. The report accepted
by the Governnent had also given the reasons for such
cl asses being treated as backward.

The High Court by its judgnent, under attack, allowed the
writ petitions and also directed the State to gi ve
adm ssi ons to the wit petitioners to the 1st Year
Integrated MB.B.S, Course. The High Court has held that
the only basis for selection for the 1st Year Integrated
MB.B.S. Course in relation to the HSC and P.UC
candidates is the narks obtained by themat the entrance
test provided by the, rules franmed under G O No. 1648 of
1970. According to the H gh Court when once rul es have been
framed ~in that manner, the selection of candidates from
these categories nust only be of those who have obtained the
hi ghest nunber of narks in the said test irrespective of the
fact as to which category they belonged. In view of the
fact that the selection is sought to be nade by earnarking
40% of seats to the H'S.C. (MP.), the latter are having an
unfair advantage over the P.U C. candidates, who wll be
deni ed adm ssi on, though they have obtai ned hi gher nunber of
mar ks. In this view the High Court  held that rule 9
providing for reservation of 40%to the HS. C (MP.) franed
under GO No. 1648 of 1970 was illegal as bei ng
di scrim natory and ‘as such offends Art. 14 of t he
Constitution. The said rule was struck downin consequence.
Regarding the enuneration of Backward C asses by the
Backward C ass Commi ssion, and the order of the Governnent,
GO No. 1795 of 1970, reserving 25% of seats in the
Col | eges,
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the H gh Court held that the Government order violate& Art.
15 (1) read with Art. 29 and that the reservation /was not
saved by Art. 15 (4). It is the viewof the H'gh  Court
that, proper investigation and collection of data have not
been done by the Conmission in_ accordance wth the
principles laid down by this Court inits various decisions.
On the other hand, the Hgh Court has held that the
Conmi ssi on has nerely enunerated the various persons
belonging to a particular caste as Backward C asses, which
is contrary to the decisions of this Court.

We will deal further with this aspect when we advert to the
validity of GO No. 1739 of 1970. Suffice it to say that
the H gh Court struck down the said Governnent Oder as
violative of Art. 15(1) and that it was not saved by Art. of
the Constitution. The Hi gh Court declared that the wit
petitioners were entitled to be adnmitted to the Integrated
M B.B.S. Course in the Medical Colleges in the Andhra area.
Before wus, on behalf of the appellants M. S. V. CGupte,
| ear ned counsel has attacked the findings of the H gh Court
striking down Rule 9, issued under G O No. 1648 of 1970, as
well as the reservation of seats made in the Professiona
Col I eges for the Backward Cl asses by G O No. 1793 of 1970.
W will first deal with the validity of Rule 9 issued under
G O No. 1648 of 1970 reserving 40% of seats for the H S. C
(MP.) candidates. Before we consider the contentions urged
in that regard by M. CGupte, on behalf of the State and M.
Tarkunde, on behalf of the respondents, it is necessary to
broadly refer to sonme of the naterial rules issued under
G O No. 1648 of 1970. The rules were issued as annexure to
this Government Order. It was specifically stated in the
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said Government Oder that the rules specified in the
annexure have to be followed in respect of adm ssions of
students to the Integrated MB.B.S. Course in the Governnent
Medi cal Colleges in the Andhra area including Bhadrachal am
Division of Khammam District and Mingala Division of
Nal gonda District fromthe academ c year 1970-71

Rule | referred to the availability of 550 seats in the 1st
Year Integrated MB.B.S. Course in the four Governnent
Medi cal Coll eges, referred to therein the Andhra area. Rule
2 dealt with reservation of seats (viz.) for candidates
outside the State, candidates distinguished in NCC
Presi dents’ Scout s and @uides and children of Ex.
Servi cenen and Arned personnel; and candi dates belonging to
Schedul ed Caste and Schedul ed Tri bes, women candi dates etc.
Rule 3 deals with the age and educational qualifications.
Regardi ng educational qualifications it is provided that
candi dat es possessing the m nimum qualifications of H S. C. -
254

(MP.), I.S.C., P.UC and Al.HS.C or equi val ent
qualifications are eligible to appear in the Entrance Test.
But there was a .proviso to the effect that in the
qual i fying exani nation the candi dates shoul d have taken up
physi cal sciences and biological sciences and must have
obt ai ned not | ess than 50% of marks in ,.those subjects put
t oget her. But in respect of candidates belonging to
Schedul ed Castes and ‘Schedul ed Tri bes, the provision is that
they should obtain not, |ess than 40%of wmarks in those
Subj ects put together in their qualifying examination

Rule 4 dealt with basis and nethod of adm ssion.. Cause (i)
of this rule provides that all candi dates who, have applied
for admssion and are found eligible will be required to
take Entrance Test to be conducted by the Director of
Medi cal and Health Services. The said rule also dealt wth
the holding of the Entrance Test at the centres specified
therein. dause (v) specifically provided that the Entrance
Test will consist of four papers of 50 marks each 'in (a)
subj ect of Physical Science (Chemistry and Physics), (b)
subj ect of Biological Science, (Zoology and Botany). , Cl ause
(vi) provided for the exanminations.in Chem stry and Physics

being held in ’'the norning and the remaining tw i.e.
Zool ogy and Botany, in the evening session and that answers
will be witten in separate answer books —and that the
Entrance Test will be conducted in a single day.

The said rule also provided for the standard of test, type
of the test and the nedium of the test.

Rule 6 deals with the method of adnission. [t provides that
based on the result of the Entrance Test, a separate Master
List of eligible candidates will be prepared in order of
nerit and that the selection will be made keeping in / view
the wvarious reservations nentioned therein. It “may be
nentioned at this stage that the reservations refered to
therein are for Schedul ed Castes and Schedul e Tri bes, ' Wrnen
candi dates, <children of Ex. Servicenmen etc. There is no
reservation referred to therein either of HS.C or P.UC
candi dat es.

Rule 7 deals with the distribution of seats. The tota
nunber of seats available is stated to be 550. But the
actual nunber of seats available to be filled up on the
basis of nerit at the Entrance Test is given as 532. The

said rule also provides for the distribution of seats to
certain reserved groups such as Scheduled Castes and
Schedul ed Tri bes, wonen candidates etc. Here again there is
no reservation for H S.C. or P.U C candidates.

Rule 8 deals with the pattern of allotnent of seats in
respect of qual i fying exam nation. The seats are
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distributed as follows : 40% each to Miltipurpose and P. U. C
candi dates; 5%to M Sc.
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and B. Sc. candidates; 4% for N.C.C., President’s Scouts and
Gui des and Ex. Servicenmen and 11%strictly in the order of
merit in the Entrance Test fromthe general pool

Rule 9 deals with the procedure for selection. Cause (D)
dealing with the Miltipurpose and P.U. C candidates, refers
to the fact that the total seats available are 545 and that
according to the pattern of distribution, 40% of the seats
are reserved for Miltipurpose and 40% for P.U.C.  (including
[.S.C.)". The said clause further provides that the rate of
seats to be filled up by the candidates from the
P.U C./Miltipurpose and allied qualification holders should
be done so as to keep the nunmber of seats according to the
ceiling, i.e., 40% as per the pattern of allotnent for each
group. It is this provision that was really struck down by
the Hi gh Court.

Rul e 10 specifies that all reservations would be subject to
the order of merit of marks obtained in the Entrance List.
The other rules are not material-

From a perusal of the rules, referred to above, two aspects
underlying the scheme of selection broadly energe : (1) that
there is to be an Entrance Test for all the applicants for
the adm ssion to the 1st Year Integrated MB., B.S. Course

and (2) that the result of the Entrance Test is to form the
basis for admi ssion to the nmedical course. Under rule 3 (2)
candi dates possessing the mnimum-qqualification of H S C

(MP.), I.S.C., P.UC ,and A1.HS.C or equi val ent
gqualification are eligible to appear in the Entrance Test.
Therefore, it is clear that all the candidates  possessing

these qualifications are to be put on a par and are
qualified to take the Entrance Test.

We have already referred to the fact that there is a proviso
that the candidates excepting those belonging to t he
Schedul ed Castes and Schedul ed Tribes shoul d have obtained
in their qualifying exam nation not |ess than 50% of narks
in Physical and Biological Sciences put together “in /their
qual i fying exani nation. There is. no distinction nade
between a P.U.C. or Miltipurpose candidate. Both of them
in order to becone eligible to appear in the Entrance Test,
must have secured not Iless than 50% marks in their
qualifying exam nations in the two Physical and Biological
Sci ences put together. The only relaxation, or exception

if it my be so called, is regarding ~the -candidates,
belonging to the Schedul ed Castes and Schedul ed  Tri bes.
These candi dates shoul d have secured not |less than 40% of
the marks in those subjects in their qualifying exam nation

Rule 4 enphasises that all eligible candidates who / have
applied for adnmission are bound to take the Entrance Test
conducted by 87 Sup. d/72
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the Director of Mdical and Health Services. ALl the
candi dates, who take the Entrance Test, nust take all  the,
four papers, referred to therein. Here again, it wll be

seen that there is no distinction nade between a P.U.C. and
a Miltipurpose candidate. Both of them nust have obtained
not less than 50% marks under rule 3 in Physical and
Bi ol ogi cal Sciences in their qualifying exam nations, and
both of themw || have to appear for those subjects in the
Entrance Test, which is commpn to all the candi dates.

Rule 6 specifically provides for the adnission being nade on
the bases of the results of the Entrance Test. Rule 7
regarding distribution of seats specifically refers to 532
seats being available to be filled up on the basis of nerit
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in the Entrance Test. But when we come to rules 8 and 9, it
is stated in the former that 40% each is to be allotted on
the basis of qualifying exam nation to Miltipurpose and
P.U.C. students and the latter refers to distribution in the
same proportion to the two sets of candidates on the basis
of the result of the Entrance Test. Thi s is so,
notwithstanding the fact that rule 10 provides even in
respect of candi dates for whomreservations have been nade,
their selection wll be in the order of nerit of marks
obtained in the Entrance Test. Wen the schene of the rules
clearly shows that the basis of selection for the 1st Year
Integrated MB., B.S. Course is according to the result of
the Entrance Test, the question is whether the reservation
of 40% of seats for the H S.C. candidates under rule 9 is
valid ? Under this rule though a P.U C. candidate may have
got higher marks than a H.S. C. candidate, he may not be able
to get adm ssion because 40% of the seats allotted to the
P.U.C. ~candidates would have been filled up; whereas a
H S.C. | candidate who may have got |esser nunber of narks
than a 'P.U C _candidate nay be eligible to got a seat
because of 40% quota allotted to the H S.C. candi dates has
not yet been conpleted.” Does this amount to an arbitrary
di scrimnation violative of Art. 14 ? Prina facie having due
regard to the schene of the rules and the object sought to
be achieved, namely, of getting the best students for the
Medi cal Col |l eges, the provision is discrimnatory and it has
no reasonable relation to the object, sought to be achieved.
M. GQupte, learned counsel for the State urged that the
P.U.C. and H S.C. candidates formtw separate categories
and that unless such reservation of seats is made, the
H S.C. candi dates nay not be able to get adequate nunber of
seats in the Medical Colleges. He further contended that
the Medical Colleges being run by the CGovernment, it is open
to the State to specify the sources from which t he
candidates wll have to be selected for adm ssion to those
Col l eges. He also pointed out that such a categorisation of
students into two separate groups as P.U.C. and H S.C. has
been held to be valid by the H gh Court.
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M. Tarkunde, |earned counsel for the respondents, ~on the
ot her hand, urged that whatever wmay have been the
circunstances that originally existed whenthe H gh Court
then upheld the division into separate groups of P.U.C. and
H S.C. students, when once the rules clearly specify that
there is to be a conmobn Entrance Test and ~that = sel ections
are to be made only on the basis of the results of ~such a
test, the reservation of 40%in favour of the H S C
candidates is arbitrary, unjust and discrimnatory and as
such it violates Art. 14 of the Constitution

W are in agreenent with the contention of M. Tarkunde
regarding this aspect and, in our opinion, the H.gh Court
was justified in striking dowmm the provision regarding
reservation of 40% of seats to the H S.C. candi dates ‘under
rule 9. W have already indicated the schene of the Rules as
well as the basis for selection, as could be gathered fro-in
t hese rul es.

W will now briefly advert to the decisions referred to by
the learned counsel on both sides. M. CQupte drew our
attention to the foll owi ng decisions,

In Gullapalli Nageswara Rao and others v. Principal Medica
Col I ege, @Quntur and others, (1) the Hi gh Court had considered
the provision nade in a rule by the Governnent regarding
reservation of 1/3rd of total number of seats in favour of
Mul ti purpose candidates in the Pre-Professional Course in
medi ci ne. The rul e, no doubt, provided that adm ssion for
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the said course should be both from the category of
Mul tipurpose and P.U C students on the basis of-nerit.
Neverthel ess a reservation of 1/3rd of the total nunber to
be adnitted was made in favour of H.S.C. This reservation
was attacked as being arbitrary and unjust. On behalf of
the State it was urged that the said reservation is not hit
by Art. 14 as it was necessary to afford equal opportunities
to Miltipurpose candidates. The High Court considered in
this connection the syllabus for study prescribed for the
P.UC and H S.C. candidates in their respective courses.
The High Court held that the Miltipurpose candi dates have to
study more subjects than the P.U.C. candidates and that
their exami nations also covers a course extending over a
period of four years. In this viewthe H gh Court held
that, the H S.C candidates are at a disadvantage in the
matter of securing  higher percentage of nmarks in their
optional subjects, whereas a P..U. C. candidate had a distinct
advantage over ~them It was further held that in such a
situation there are possibilities of P.UC candidates
securing ' _higher ~percentage of marks in their optiona
subj ects ~than the Miltipurpose candi-dates and securing on
the basis of the result of their qualifying exanmination a
| arger nunber of seats inthe Pre-Professional Course in
medicine. Utimtely, the reservation of 1/3rd number

(1) Al.R 1962 A/P. 212.
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of seats in favour of the H S.C. candidates was held by the
H gh Court.

It nust be noted that at the time when the H gh Court deal (.
with the matter, there was no uniformEntrance Test to be
taken, by both the P.U.C. and the H S.C candidates as is
the position at present. On the other hand, the 'selection
to the Pre-Professional Course in medicine was then made on
the basis of the marks obtained in-the optional subjects by
the respective students in their previous course of study.
The above decision, in our opinion, has no application to
the facts of the present case. The fact that the Hi'gh Court
approved of reservation in the circunstances then  existing
will not help the State in the case before us.

The next decision to which our attention was-drawn by M.
Qupte is P. Sagar and others v. State of Andhra Pradesh,
represented by Health Department, Hyderabad and others(1).
To this decision we will have to revert when we deal with
the wvalidity of reservation nade for the Backward C asses
under GO No. 1793 of 1970. But so far as-the question of
reservation for the P.U.C. and H S. C. students is concerned,
it is seen that certain rules provided for reservation of
percentage of seats for the candidates belonging to. the
H S.C and P.U. C. Here again the rule was that 1/3rd of  the
total nunber of seats in all categories put together  should
be given to the HS.C., Miltipurpose and |I.S.C. candi dates
and that at |east 50% of the seats should be given to the

P.U C. candidates. It appears that the reservation of 50%
of seats for P.U C candidates was challenged as being
unjust. It was urged before the High Court that the H S.C

(Mul tipurpose) Examination is very difficult and as such
those candidates will not be able to secure higher marks as
conpared to the P.U C candidates and in support of this
contention the earlier decision in Gullapalli Nageswara Rao
and others v. Principal Medical College, Guntur and
others(,”) was relied on. But we find that during the
course of the hearing the Advocate-CGeneral intimated the
H gh Court that the GCovernment was aware that t he
reservation of 50% seats to the P.UC candidates was
working a hardship on the Miltipurpose candi dates and that
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the rules were being anmended. It was later on represented
that rules had al so been anended. Therefore, the H gh Court
ultimately held that in view of the amendment to the rules,
it was not necessary to consider the challenge with respect
to the reservations made for the Miltipurpose and the P.U. C
candi dat es. Here again, it is to be stated that there was
conmmon Entrance test for all the candi dates belonging to the
P.UC and H S C categories. On the other hand, the
sel ections were nade on the basis of the marks obtai ned by
themin their qualifying examinations. It was further held
in the said decision that even

(1) A I.R 1968 A P. 165.

(2) AI.R 1962 A P. 212.
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in the basis that the qualifying exam nations taken by the
P.UC and H S.C ~candidates were equal, still t he
reservation is not invalid as discrem natory under Art. 14
of the Constitution. ~But hereagain it is to be noted that
sel ection’ were rmade on the basis of the marks obtained in
the qualifying exanm nations and not on the basis of nmarks

obtained in a conmon Entrance Test held for all the
candi dates wuniformy. This decision is also, nore or |ess
simlar to the one in"Gullapalli Nageswara Rao and ot hers v.

Princi pal Medical College, Guntur and others. (1)

The decision in Sagar and others v. State of Andhra Pradesh
(2 ) had also to deal with the reservation of seat in the
Pr of essi onal Col |l eges for the Backward Classes on the basis
of the GO which was then in force. It was held that the
sai d reservation was not saved by Art. 15 (4). The decision
of the H gh Court striking down the reservation for the
Backward C asses al one was chall enged by the State in this
Court in State of Andhra Pradesh and another-v. P.. Sagar
(3) This Court upheld the decision of the H gh Court.

W will have to refer to the above sections of the High
Court Rs well as of this Court when we deal with the second
aspect which arises for consideration before us regarding
the reservation made for the Backward Cl asses under /G O No.
1793 of 1970.

M. Gupte then referred us to the decision in Chitra  GChosh
and another v. Union of India and others. (4) That decision
related to a challenge made by certain students - who were
denied admission to the Maul ana Azad Medical — Col | ege, ~ New
Del hi . The said coll ege was established by the Governnent
of India. O the 125 students, who are to be admtted
annual |y, 15% of the seats are reserved for-Schedul ed Caste
candi dates and 5% for candi dates bel onging to the Schedul ed
Tribes, 25 % of the seats (excluding the seats reserved for
Government of India nom nees) were reserved for girl

students. In particular 23 seats were reserved to certain
categories and they were to be filled up by the candidates
who were nomnated by the Central CGover nrent ., The

categories to which the said nomination had to be so made
were as foll ows
(1) Sons/daughters of residents of Uni_ on
Territories speci fied bel ow i ncl udi ng
di spl aced persons registered therein and
sponsored by their respective Administration
of Territory :-
(a) Hi machal Pradesh, (b) Tripura, (c) Mani-
pur, (d) Naga Hills, (e) NEFA and (f)

Andaman.
(1) AI.R 1962 A P. 212. (2) AI.R 1968 A P. 165
(3) [1968] 3 S.C. R 595. (4) [1970] 1 S.C R 413.
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(2) Sons/daughters of Central Governnment servants posted in
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I ndi an M ssi ons abr oad.
(3) Cultural Schol ars.
(4) Colonbo Pl an Schol ars.
(5) Thailand Schol ars.
(6) Janmu & Kashmir State Schol ars.
The appellants therein had obtai ned about 62.5% marks and
were domciled in Delhi. According to them they were
entitled to adm ssion on the basis of nerit and would have
been so adnitted but for the reservations, which were filled
by the nom nations made by the Central CGovernment. It was
their further contention that the students who had been so
nom nated by the Central Government and got adm ssion had
obtained |ess percentage of marks than the appellants.
Mainly the power of the Central Governnent to nmake the
nom nati ons was chal |l enged on the ground that the provision
for reservation in - favour of such nonminees of Centra
Governnment was not based on any reasonable classification
and suffered fromthe vice of discrimnation and hence the
reservation was hit-by Art. 14 read with cls. (A and f (iv)
of Art. 15 and d-. (ii) of Art. 29.  This Court rejected the
contention and held that neither cls. (i) and (iv) of Art.
15 nor cl. (ii) of Art. 29 violated. In support of the
chal | enge of discrimnation under Art. 14, it was cl ai ned by
the appellants that nerit being the sole criteria for
adm ssion, the provisions made for reservation for candi-
dates to be nomi nated by the Central Governnent, introduced
discrimnation, or it had no reasonable nexus to the object
sought to be achieved. After a reference to the provisions
made in respect of each of the categories to be nom nated by
the Central Governnment on nerits, it was ~held that the
classification in all those cases was based on -intelligible
differentia, which distinguished themfrom the group to
which the appellants belonged. |In particular, M. Gupte
relied on the foll owi ng observations in the said decision
"It is the Central CGovernnent which bears the

fi nanci al burden of running the nmedi ca

col | ege. It is for it to lay down the
criteria for eligihbility. From the very.
nature of things it .is not possible to  throw
the admi ssion open to students fromall over

the country. The CGovernnent cannot be denied
the right to decide from what courses the

adm ssion will be made. That essentially is a
guestion of policy and depends inter-alia on
all overall assessnent and. survey of the

requirements of residents of particul ar
territories and other categories of persons
for whomit is essential to provide facilities
for nedica
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educati on. If the sources are properly
classified whet her on territorial
geogr aphi cal or other reasonable basis, it is
not for the courts to interfere wth the
manner and nmet hod of maki ng t he
classification.
The next question that has to be determined is
whet her t he differentia on whi ch
classification has been made has rationa
relation wth the object to be achieved. The
mai n purpose of adnission to a nedical college
is to inmpart educationin the theory and
practice of nedicine. As noticed before the
sources from which students have to be drawn
are primarily determined by the authorities
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who nmaintain and run the institution e.g., the
Central Governnent in the present case. In

Mnor P. Rajendran v. State of Madras(1l) it
has been stated that the object of selection
for admission is to secure the best possible
mat eri al . This can surely be achieved by
maki ng proper rules in the matter of selection
but there can be no doubt that such selection
has to be confined to the sources that are
intended to supply the material. If the
sources have been classified in the nanner
done in the present case it is difficult to
see how that classification has no rationa
nexus with the object of inparting nedica
education and  also of selection for t he
pur pose. "
Based upon these observations, M. Cupte, contended that the
sources for sel ecting candidates as well as the reservation
made in ‘respect of adm ssion to the Maulana Azad Medica
Col I ege. ‘have both been approved by this Court as valid and
not violative of Art, 14. On this~ analogy, the counse
urged, the present classification of P.U C and HS.C into
two categories and the —reservation of 40% for H S C
candi dates are valid. I'n our opinion, the above decision
does not lead to the result contended on behalf of the
State. The special circunstances and the reasons for naking
the reservation to enable the Central CGovernment to nmake
nom nati ons so that candi dates bel onging to those categories
can get adequate representation by way of admi ssion in the
Medi cal Col | eges have been elaborately adverted to by this
Court and it is on that basis that this Court accepted the
classification as valid. It was further held that the said
classification has got a rational relation to the ' object
sought to be achieved. The object was stated to he to
impart nedical education to the candidates belonging to
those groups or area where adequate facilities for inparting
such education were not available. But the point to be
noted in the said decisionis that in respect ‘of / other
candi dates, who are not governed by any reservation, the
sel ection on the basis of nmerit, nanely, the marks obtained
by them On the other hand, in the
(1) [1968] 2 S.C.R 786.
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case before wus, though a uniform Entrance Test has been
prescribed for both the P.U.C. and H. S.C. candi dates, stil
the selection is not nade on the basis of the marks obtained
in the Entrance Test. On the other hand, the selections are
made after disregarding those marks. At any rate, so far as
sone P.U C candidates are concerned it shows a . preference
to the H-S.C. candidates, who may have got |esser nunber of
marks and would not have got admission, but< for the
reservation of 40% nmade for the group to which they
bel onged. It is no doubt true that it is open to the State
to prescribe the sources fromwhich candidates wll  be
sel ected and also prescribe the criteria for eligibility.
In fact, in the case before us, as we have already pointed
out, the rules provide for the qualifications which have to
be satisfied to enable a candidate to apply and the sources
from which selections will have to be made, have al so been
prescri bed.
We have al so pointed out that in respect of eligibility for
applying for admission to the 1st Year Integrated MB.B.S.
Course, no distinction has been drawn between P.U. C. and
H S.C. candidates, both of whom have to get at Ieast 50%
mar ks in Physical and Biological Sciences. So that clearly
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shows that they have been put on a par so far as eligibility
is concerned. But the discrimnation is nade only after the
Entrance Test s over by denying admission to the P.UC
candi dates who may have got hi gher nmarks than sone of the
H S.C. candidates who get adm ssion because of the 40%
reservati on.

M. Qupte then referred us to the decision in Ganga Ram and
QO hers V. The Union of India and others(1l), wherein the
classification of direct recruits and pronbtees into two
different categories in the Accounts Departnment of the
Rai | way Establishment was hold to be a r easonabl e-
classification not attracting the vice of Art. 14 or 16. In
that case this Court was considering a claimfor pronotion
based upon the test of  Seniority-cumsuitability. After
consi dering the background of the service concerned, it was
held that the State which encounters diverse problens
arising froma variety of circunmstances is entitled to Jay
down the conditions of efficiency and other qualifications
for securing best service for being eligible for pronotion
in its different departnments. |t was enphasised that the
obj ect sought to be achieved by the relevant provisions
whi ch were under attack was the requisite efficiency in the
Accounts Department of the Railway Establishment. It was in
that connection held that the direct recruits and pronotees
constitute different classes or categories and such a
classification is sustainable on intelligible differentia,
which has a reasonable connection with the object of
efficiency in the Departnent.

Thi s decision al so does not hel p-the appellants as there was
no distinction made inter se between the pronotees and the

di rect
(1) AI1.R 1970 S. C. 2178.
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recruits. On the other hand, the sane criteria was | adopted
for purposes of pronotion to the persons formng the class
of direct recruits. Simlarly, the sane test was applied to
the persons coning under the group of pronotees. It was
under such circunstances that this Court hel d t he
classification to be valid, and the situation which this
Court had to consider in that connectionwas entirely
different, fromthe one before us where all the -candidates
belonging to both the P.U.C. and HS.C. nmerge under the
Rul es when they take the Entrance Test.
In D. N Chanchala etc. v. The State of Msore -and
others(1l), one of the questions this Court-had to consider
was the validity of the university distribution of seats in
the medical colleges run by the State of Mysore. ~There were
three Universities in Mysore State, namely, Karnatak, Mysore
and Bangal ore Uni versities. The chal |l enge to such
distribution of seats was that candidates having |esser
marks mght obtain admi ssion at the cost of another having
hi gher nmarks from another university. This Court after a
reference to the different standards of exam nations held in
the three uni versities, rejected the chal | enge of
di scrimnation as follows
"Further, the Governnent which bears t he
financial burden of running the Governnent
colleges is entitled to lay down criteria for
adm ssion inits own colleges and to decide
the sources fromwhich admssion would be
made, provided of course, such classification
is not arbitrary and has a rational basis and
a reasonabl e connection with the object of the
rules. So long as there is no discrimnation
within each of such sources, the validity of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 34

the rules laying down such sources cannot be

successfully <challenged......... In our Vview

the rules lay down a valid classification

Candi dates passing through the qual i fying
exam nation held by a university forma class
by thenselves as distinguished from those
passing through such examnation from the
other two universities. Such a classification
has a reasonabl e nexus with the object of the
rules, nanely, to cater to the needs of
candi dates who would naturally look to their
own university to advance their training in
technical ‘studies, such as nedical studies.

In our opinion, the rules can
ustly be
attacked on-the ground of hostile discrim-
nation or~ as being otherwise in breach of
Article 14."
It will be seen that the above decision has enpbasised that

the selection which was nmade on the basis of the marks
obtained —in the qualifying exanm nation held by each of the
universities was valid and the distribution of seats in the
medi cal coll eges universitywi se was also valid in view of
the different standards adopted by each

(1) AIl.R 1971 S/C 1762.
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uni versity. Again it is to be notedin the said decision

there was no question of all the students of the three
universities taking a comobn Entrance Test on the basis of
which a selection was nade. ~This decisionalso. does not
hel p the appel |l ants.

The decision in The State of Mharashtra and another v. Lok
Shi kshan Sansat ha and ot hers(1) which has laid down that in

t he matter of permtting colleges to be started in
particul ar areas having due regard to the need of the area
concerned, is essentially a matter of policy for the State
which has to take a decision . on overall assessment and

sunmary of the requirenents of a particular area, so |ong as
the decision is not arbitrary or nala fide, it was further
held that the courts will not interfere with the assessnent
made by the State in pursuance of its policy. This decision
is also of no avail to the appellants.

M. Tarkunde, apart from distinguishing the above decisions,
for the reasons nentioned by us earlier pointed, out that in
Gul lapalli Nageswara Rao and others v. Principal Medica
Col l ege, Guntur and others (2), the basis of classification
of P.UC and HS C was not challenged as there was no
necessity for those students to take a conmon test as in the
case before us. He referred us to the avernents in the
counter-affidavit filed by the Assistant Secretary to the
Government in Wit Petition No. 3859 of 1970 “in  which
conducting of Entrance Test was then challenged. The
Assistant Secretary in paragraph 9 of the said counter-
affidavit in respect of holding of the Entrance Test has
stated that the selection of candidates for the 1st Year
Integrated MB.B.S. Course is nade on the basis of nmarks
obtained at the Entrance Exanination, as such a nmethod of
sel ection ensures fair play and affords equal opportunity to
all candidates. He has again referred us to the fact that
by introducing the method of selection by the Entrance Test
the Government had done away wth the reservations
originally nade for the P.U C and H S.C. candidates and
thus has offered equal opportunity to all candi dates. He
has further stated that both the P.UC and the H S C
students apart from having obtained not |ess than 50% of

not

j
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marks in Physical and Biological Sciences to be eligible to apply

for admi ssion to the nedical colleges, have al so take

the Entrance Test in the subjects nmentioned in the rules.
According to the State, the result of the Entrance Test is a
method of making selection to the nedical colleges, thus
ensuring fair play and justice.

In the same Wit Petition the Add]. Director of Medical and
Health Services, (Professional Education) has referred to

the necessity of holding an Entrance Test. In this
connection he refers

(1) [1971] 2 S.C. C 410. (2) A1.R 1962 A P. 212
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to the marks obtained by certain P.U C. and H S.C. students
in their qualifying exam nations and also to their marks in
the Entrance Test. The Oficer has stated that the marks
obtai ned by the candidates-in their qualifying exam nations
are not a reliableguideto assess their nerits as the narks
obt ai ned by those candi dates in the Entrance Test were very
poor. Therefore, it has been enphasised that the nmarks
obtained " in the Entrance Test isthe guiding factor to
assess the nmerits of both the sets of candidates for
admi ssion to the Medi cal Col | ege.

We have referred to the avernnents contained in the counter-
affidavit of the two officers above as they formpart of the
present record and they have also been relied on for one
purpose or other by both the State and the respondents.
The above avernents clearly establishthat even according to
the State the marks obtained in the Entrance Test according
to the rules is ‘the decisivetest for the purpose of
considering the nerits of the candi dates, who seek adm ssion
to the Medical College. These avernments clearly show that
there is absolutely no jurisdiction for making of ' specia
reservation of 40%in favour of H S.C~ candi dates, when once
a comon Entrance Test is held for all the candidates and
selection is made on an assessment” of nmerit of ' marks
obt ai ned at the said exam nation.

M. Tarkunde referred us to Mnor P. Rajendran v. State of
Madras and others(1l) where the validity of the schene of
districtwi se distribution of seats as per the rules franed
by the State of Mdras, to the Medical Colleges, was
chal l enged as violative of Art. 14. The State attenpted to
justify the said method of districtw se distribution on-the
ground that if districtwise distribution is not nmde, the
candidates from Madras City would have an advantage -and
woul d secure the largest nunber of seats ~in the Medica
Col  eges, which will not be justified on the basis of the
proportion of popul ation of the Madras City. The  chall enge
based on discrimnation under Art. 14 was accepted by this
Court and it was held that the allocation  of seats
districtwise results in discrimnation and there is no/ nexus
between the districtwise distribution and the object to be
achi eved, namely, admi ssion of the best talent from the
sources indicated in the rules. On this ground, the ‘allo-
cation of seats on districtw se basis was struck down _as
violative of Art. 14.

Simlarly unitwise distribution of seats in the Medica
Colleges in Tanmi|l, Nadu was declared by this Court in M nor
A.  Periakeruppan and another v. State of Tamil Nadu and
ot hers(2) as violative

of Arts. 14 and 15.

(1) [1968] 2 S.C. R 786.

(2) AI.R 1971 S.C 2303.
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These two decisions clearly establish that a classification
which has no rational basis and has no relation to the
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obj ect sought to be achieved is violative of Art. 14.

It is not necessary for us to refer to the vari ous deci sions
l ayi ng down the contents of Art. 14. Suffice it to say that
it does not forbid reasonable classification. 1In order to
pass the test of permissible classification, two conditions
must be fulfilled : (1) The classification is founded on an
intelligible differentia which distinguishes persons or
things that are grouped together fromthose |left out of the
group, and (2) the differentia must have a rational relation
to the object sought to be achieved.

It is no doubt open to the State to prescribe the sources
fromwhich the candidates are declared eligible for applying
for adm ssion to the Medical College; but when once a conmmon
Entrance Test has been prescribed for all the candidates on
the basis of which selectionis to be nmade, the rule
providing further that 40%of the seats will have to be
reserved for the H S. C candidates is arbitrary. In the
first place, after a comon test has been prescribed there
cannot | be a valid classification of the P.U C. and HS.C
candi dat es. Even assumi ng that such a classification is
valid, the said classification has no reasonable relation to
the object sought to be achieved. nanely, selecting the best
candi dates for admission to the Medical Colleges. The
reservation of 40% to the H S.C. candidates has . ho
reasonabl e relation or nexus to the said object.1. Hence we
agree with the Hgh Court, when it struck down this
reservation under rule 9 contained in "G No. 1648 of 1970 as
violative of Art. 14.

The next question that arises for consideration is the
correctness ,of the order of the H gh Court striking down
the reservation of seats made for Backward C asses in the
Pr of essi onal Col |l eges under G O No. 1793 of 1970.  The said
reservation has been struck down on the ground ‘that it
violates Art. 15(1) and falls outside Art. 15(4) ' of the
Consti tution.

The view of the High Court is very strenuously chall enged by
"M. S. V. CQupte, |learned counsel for the appellants. M.

V. M Tarkunde, |I|earned counsel for the respondents,

supported the various, reasons given by the Hi gh Court for
striking down the said reservation

Before we deal with the reasons given by the H gh Court for
striking down the reservation nade for the Backward d asses
under the said GO, we will refer to the circunstances
under which the Backward C asses Conmi ssion was appointed
and whose report has forned the basis for providing the
reservation for the various ,persons nmentioned therein
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The State of Andhra was formed on Cctober 1, 1953 and. the
Andhra Pradesh State cane into existence with effect /from
Novermber 1, 1956. The State of Andhra originally forned
part of the Conposite Madras State. The Conposite WMadras
State had maintained a |ist of Backward Cl asses (other than
the Scheduled Castes Tribes), in that State and had made
special provisions with regard to adm ssion to educationa

institutions, reservation of posts in Governnent Service,

grant of schol arshi ps and ot her concessions to assist those
Backward C asses. After the formation of the Andhra State
on COctober 1, 1953, the list maintained by the Conposite
Madras State was continued in the Andhra area wth some
nodi fi cations. The former Princely State of Hyderabad was
also maintaining a list of Backward Classes in that State,

and this was also continued after the formation of Andhra
Pradesh, which included Tel angana area. Thus wth effect
from November 1, 1956, there were two lists of Backward
Classes in the State of Andhra Pradesh one for Andhra area
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and the other for Telangana area. Both the lists together
conpri sed about 146 comrunities-86 and 60 in the Andhra and
Tel angana areas respectively.

The President of India appointed in January, 1953, a
Backwar d Cl asses Conmi ssion under Art. 341 nf t he
Constitution headed by Sri Kaka Kal el kar, to determne the
criteria to be adopted for treating any section of the
peopl e, other than Schedul ed Castes and Schedul ed Tribes, as
socially and educationally Backward d asses. The said
conmi ssion was also to draw up a list of such C asses on

the basis of the criteria laid down by it. The report of
this Conm ssion was considered by the Central Covernnent,
which issued a nenorandum pointing out that sonme of the

tests applied by the Comm ssion were very vague. It was
further pointed out that if those tests were applied, a
large mmjority of the Country’'s population will have to be
consi dered backward. The Central CGovernnent decided to

undertake  further investigation to draw sonme positive and
wor kabl e ‘criteria for this purpose. The State Governnents
were desired in the nmeanwhile to render every assistance
possi bl e ~to those persons who, in the opinion of the State
Governments were backward. Further attempts by the Centra

CGovernment to draw up a list of Backward C asses on an All
India basis did not nmeet with much of a success. Even here

sone State Governments were in favour of adopting economc
backwardness as a criteria while others were inclined to

stick on to the list prepared by themon the basis of caste.
The Central Governnent conveyed to the State Governnents on
August 14, 1961 expressing its-view that while the State
Governnments have the discretion to choose their own criteria
for defining backwardness it would be better ‘to apply
economc tests rather than classifying people by their
castes.
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The State of Andhra Pradesh issued G O No. 1886 dated June
21, 1963 specifying a list of certain persons as bel onging
to Backward Cl asses. The list was prepared for the purpose
of selecting candidates to the seats reserved for~ backward
conmunities in the Mdical Colleges in Andhra Pradesh.
Under the said GO, 25%of the seats were reserved for
Backward Classes in accordance with- the list - contained
t herein. The reservation for the Backward C asses  was
chal | enged before the Andhra Pradesh Hi gh Court by ,certain
applicants on the ground that the Governnent order~ offends
Arts. 15 and 29(2) of the Constitution. It-was alleged that

the State Government acting in fraud of its powers |listed
nore than 139 castes as socially and educational ly backward.
It was the further allegation that the |Ilist had been

prepared exclusively on the basis of caste.

The State Governnent contested the wit petitions on the
ground that the Government was maintaining a -list of
Backwar d Classes based on socially and educational |y
backwardness of the caste and to such people 25 % of the
seats had been reserved. It was further averred that  such
reservation had ’'been going on for a long tine and the list
was also being suitably revised by naking additions or
del eti ons whenever found necessary.

A |l earned Single Judge of the High Court in P. Sukhadev The
Government  of Andhra Pradesh(1l) considered the validity of
the inmpugned G O. No. 1886 of 1.963 fromtwo points of view
(1) whether the list of backward cl asses was based solely on
consideration of caste; and (2) whether the Governnent had
adopted any standard or nmethod of determining the social and
educational backwardness of the classes specified and, if
so, the material upon which the Governnent has so acted.
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The High Court held that the State on which lay the onus of
supporting the <classification as valid had placed no
materials before the Court as to the economic condition of
the wvarious «classes, their occupation and habitation and
soci al status and their educational backwardness. The Hi gh
Court is also of the view that the enunmeration of persons
ackward Cl asses in the Government Order has been nmde

al nost exclusively on the basis of caste. On these grounds
the Government Order was struck down as violative of Art. 15
(1) and 29(2.) as being in fraud of powers conferred on the
State.

After the GO No. 1886 of 1963 was struck down by the High
Court, the State Governnment decided that the criteria for
det erm ni ng backwar dness should be only economc factors and
should be applied to individual famly rather than to a
whol e caste. The Governnent issued a G O No. 301/ Education
dated February 3. 1964 scrapping the then existing list of
Backward Cl asses with

(1) [1966] An.W R 294.
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effect from April 1, 1964 and directed that financia
assi stance be given to the econonically poorer sections of
the popul ati on, whose famly incone was below Rs. 1,500 /-
per annum The State CGovernnent again took up the question
of drawing up a list of Backward Cl asses in consonance wth
the provisions of the Constitution. For ‘this purpose a
Cabi net Sub-Conmittee was constituted to draw up a list of
persons who coul d be consi dered backward. The Cabinet Sub-
Conmittee obtained information from other States and as per
the advice of its Law Secretary, it was decided that certain
criteria is to be adopted for determ ning the -backwardness
of the people. The criteria included Poverty Low. standard
of education, Low standing of living, Place of habitation
Inferiority of occupation and caste. The Cabinet. Sub-
Conmittee having taken a decision regarding the criteria to
be applied, directed the State Director of Social- Wlfare
to check wup the lists of Backward Cl asses which had been
scrapped on February 3, 1964 and to select fromthose 'lists
the castes or comunities which could be considered backward
on the basis of the above criteria.  The Director of” Socia
Welfare, in consultation with the Law Secretary drew up a
list of persons who could be included in the |I|ist  of
Backward Cl asses. The said Cabi net Sub-Conmmittee considered
the recommendations nade by the Director of Social Wl fare
and accordingly drew up a Est of 112 conmuniti es which were
consi dered as backwar d. Accordi ngly, GO No.
1880/ Educati on dated July 29, 1966 was issued with a 1list
showing 112 communities as backward as being ‘eligible for
schol arships and reservation of seats to Pr of essi ona
Col | eges and Governnent Servi ces.

The validity of the above Governnment Order was again chal -

| enged before the H gh Court of Andhra Pradesh on the ground
that the list was prepared solely on the basis of caste and
viol ated the provisions of the Constitution. Here again the
students who filed the wit petitions in the H gh Court
urged that there was no material difference between the |ist
drawn up under this G O and the list which was struck down
by the High Court as per GO No. 1886 of 1963. The attack
was that the list of 1966 was al so prepared exclusively on
the basis of caste. The State attenpted to justify the
preparation of the list of Backward Cl asses as having been
properly done after investigation by the Director of Socia
Welfare in consultation with the Law Secretary. The State
further urged that all relevant factors had been taken into
account by the Director of Social Welfare before preparing

as
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the list.

The Division Bench of the Andhra Pradesh High Court in its
decision in P. Sagar and others v. State of Andhr a
Pradesh(1) upheld the challenge |eveled agai nst t he
reservation nmade in the GO for Backward Classes on the
ground that the State has not

(1) AI.R 1968 A P. 165.
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placed materials which were available before the Cabinet
SubConmittee or the Council of Mnisters. The Hgh Court is
of the viewthat the Iist has been drawn up by the Director
of Social Wlfare and the Law Secretary, who cannot be
considered in any sense to be experts and that they had made
no i nvestigation; nor. collected nmat eri al data for
classifying the persons nentioned in the GO as backward.
It was further enphasised that neither the Director of
Soci al Wl fare nor the Cabi net Sub-Committee had before them
the population of the wvarious classes, their economc

conditions, percentage of literacy or their social and
economc ‘status.” It is the view of the H gh Court that no
substantial change had been nade from the |I|ist prepared

under G O No. 1886 of 1963 And which had already been
struck down by the Hgh Court. Utimtely, the H gh Court
held that the preparation of the list of Backward C asses
under G O No. 1880 of 1966 had been nmde w thout any
material and as such the list was struck down as not being
saved by Art. 15 (4).

We have referred rather elaborately to the |ist prepared by
the State CGovernment under Governnment Orders Nos 1986 of
1963 and 1880 of 1966 as well as the decisions of the High
Court striking down those lists. Even at the time when the
earlier decision was given by the Andhra Pradesh High Court
in P. Sukhadev v. The Government of Andhra Pradesh(1l), the
decision of this Court in M R Balaji and others v, | State
of Mysore(2) had been pronounced: It is really on the basis
of the said decision, that the H gh Court, on the former two
occasi ons struck.down the reservations made under /the two
CGovernment Orders on the ground that the preparation of the

two lists of Backward C asses had not been nmade in
accordance with the principles |aid down by this Court. In
fact, 1in both the decisions the H gh Court has -enphasised

that there has been no investigation whatsoever regarding
the various factors that are necessary to he obtained as
laid down by this Court for the Purpose of nmking specia
provi si ons for the advancenent of any socially and
educationally Backward Cl asses of citizens as envisaged in
Art. 15(4). The sole reason given in the two decisions by
the H gh Court for striking down the reservation is the fact
that the necessary data or material, as laid dowmn by /this
Court, had not been collected by the State Governnent. We
are agai n enphasising this aspect because the H gh Court in
the decision, which is under attack before us, has relied on
the above two earlier decisions, to a large extent for
comng to the Conclusion that the present |ist of Backward
Classes suffers fromthe sane infirmty, as pointed out  on
the forner occasion. The High Court has further held that
the same persons who had been included in the original Iist,
as belonging to Backward C asses and which list was struck
down twi ce, have again been included in the present G O No.
1793

(1) 1966 AAN.WR 294.

(2) [1963] Supp. 1 S.C.R 439
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of 1970. In the course of the judgnent, we will be pointing
out that the H gh Court has conmitted a basic error in
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proceedi ng on the basis that the present lists suffers from
the sane vice, pointed out in he earlier decisions by the
H gh Court.

The State of Andhra Pradesh chall enged before this Court the
decision of the H gh Court striking dowmn the reservations
made for Backward Cl asses as well as the preparation of |ist
under G O No. 1880 of1966. This Court in State of Andhra
Pradesh and another v. P. Sagar (1) upheld the decision of
the Hi gh Court striking down 'the reservation. This Court
agreed wth the view of the H gh Court that no enquiry or
i nvestigation had been made by the State Government before
preparing the |ist of Backward C asses enunerated in the
said Government Order. It was further held that the State
had placed no materials before the Court, on the basis of
which the list of Backward C asses was prepared, excepting
relying on the fact that it was prepared by the Director of
Social Welfare with the assistance of the Law Secretary. It
is to be noted that this Court upheld the decision of the
Andhra Pradesh Hi gh Court in view of the fact that the State
had nade no investigation of enquiry, nor had it collected
the necessary materials “to ascertain the socially and
educationally backwardness of the persons nmentioned in the
list. The decision of this Court was rendered on March 27,
1968.

On April 12, 1968, the State Government by G O No. 870,
appointed a Conmmission to determine the <criteria to be
adopted in considering whether any sections of the «citizens
of India in the State of Andhra Pradesh are to be treated as
soci ally and educationally Backward C asses. The Commi ssion
was al so desired to prepare a list of such Backward C asses
in accordance with the criteria to be adopted. The
Conmi ssion consisted of nine nenbers, presided over by the
retired Chief Justice of the Andhra Pradesh H gh Court. The
ot her menmbers of the Conmission included the nmenbers of the
State |l egislature. The terns of Reference have been printed
as Appendix 1 in the report. Submitted by the Backward
Cl asses Commi ssion. A perusal of the terms of Reference
shows that the Comm ssion was desired to investigate and
determine the various matters regarding the preparation of
list of Backward C asses for providing a reservation in
educational Institutions and al so for appointnments for posts
in Covernnent service. The Comm ssion was —authorised to
obtain any information that it considered necessary fromthe

Gover nirent Depart nent s, Col l ectors, Or gani sati ons,
I ndividuals and fromsuch other persons as it~ considered
necessary. It was also authorised to visit any part of the
State for the purpose of investigation and enquiry. Later

on, it is seen that the retired Chief Justice-of the Hi gh

Court, Wio was originally the Chairman of the ' Conmission

resi gned and

(1) [1968] 3 S.C R 595.

87Sup /72
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the Conmi ssion was headed by a retired I.C.S. Oficer. The

terms of Reference were as foll ows
"The Conmi ssion shall -
(i) determne the criteria to be adopted in
consi dering whether any sections of citizens
of India in the State of Andhra Pradesh (other
than the Schedul ed Castes and Schedul ed Tri bes
specified by notifications issued by t he
President of India under article 341 & 342 of
the Constitution of India) nmay be treated as
socially and educationally Backward C asses
and in accordance with such criteria prepare a
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list of such backward cl asses setting out also

their appr oxi nat e nunbers and their
territorial distribution;
(ii) investigate the conditions of all such

socially and educationally backward classes

and the difficulties under which they | abour

and mmke recommendations as to the specia

provi si ons which may be nmade by the Gover nnent
for their advancenent and for

otion of
their educational and economnic i nterests,
generally and with particular reference to (1)

reservation in educat i onal institutions
mai ntai ned by the State or receiving aid out
of State funds;

(2) ~the _concessions, such as schol arships,
which may be given by way of assistance;

(3) the percentage or proportion of such
reservation the quantum of such assistance and
the period during which such reservation or
assi stance nay be nade or given; and

(iii) advise the Government as to the backward
cl asses of citizens (other than the Schedul ed
Castes and the Schedul ed Tri bes) which are not
,adequately represented in the services under
the State and prepare alist of all such
backward cl asses and nmake reconmendation as

to:

(1) the reservation of appointments or posts

in favour of such backward C asses, and

(2) the percentage or ~proportion. of such

reservation and the period during which such

reservation may be made.
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The Commission submtted its report to the Government on
June 20, 1970. The report was placed before the State
| egislature as also the Andhra Pradesh Regional Conmittee.
The Commission in its report had drawn up a Jlist ‘of 92
cl asses, whi ch according to it, are socially and
educational | y backward and have to be classified as Backward
Cl asses and for whom reservati ons have to be made.
After having regard to the views expressed by t he
Legislature as well as the Regional Conmittee and after ~ an
exam nation of the Report, the Governnent issued G O No.
1793 of 1970. The CGovernment accepted the criteria  adopted
by the Comm ssion for determning the social and educationa
backwardness of the citizens, nanely, (i) the genera
poverty of the <class or conmmunity as a whole; (ii)
Qccupations pursued by the classes of citizens, the nature
of which nmust be inferior or unclean or undignified and
unremunerative or one which does not carry influence or
power ; (iii) Caste in relation to Hindus; and (iv)
Educat i onal backwar dness.
The Governnent also accepted the list drawn up by the Com
m ssion in toto and declared that the castes and comunities
specified in the annexure to the GO are socially and
educational ly, Backward C asses for the purpose of Art.
15(4) of the Constitution. Though the Comm ssion had
recormended reservation of 30% of seats for the Backward
Classes in the Professional College,-,, the Governnment in
the Order decided that only 25% of seats in the Professiona
Coll eges should be reserved for Backward C asses, The
CGovernment also agreed to the recommendations of the
Conmission to the classification of the Backward classes

prom

th
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into four groups, and directed that on the basis of the
popul ation of those four groups, the 25% reservation of
seats in the Professional Colleges was to be apportioned
amongst the said four groups in the proportion nmentioned in
the Government Order. The Governnment made it clear that the
accept ance of the recomendations of the Conmi ssi on
regardi ng reservations shall be in force for a period of 10
years in the first instance and the positions wll be
revi ewed thereafter.

W have referred to the circunstances leading up to the
passi ng of the inmpugned G O No. 1793 of 1970. |In order to
appreciate the criticismmde by the H gh Court regarding
the approach made by the Conmission, it is necessary to
refer to the salient feature.,-, of the report of the
Backward C asses Conmi'ssion. The report of the Backward
Cl asses Conmission is Annexure B before us. As soon as the

Conmi ssi on was appointed, the Conmi ssi on i ssued a
guestionnaire and circulated it very widely to the various
aut horities and organi sations nentioned in its report. The

guestionnaire refers to various matters regarding t he
criteria to be adopted for
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ascertaining the backwardness of persons as well as the
i nformation on matters relating to the soci al and

educational backwardness of the persons. Apart from the
di stribution of the questionnaire, the Conm ssion called for
information from the Heads of all Government Departnents
regardi ng the nunmber of persons belonging to each class or
conmunity enployed in their Departnents. Information was,
al so asked fromthe Principals of Colleges,  including the
Pr of essi onal and_Techni cal Colleges regarding the nunber of
students belonging to each class or conmunity in the,
academ c year 1967-68. Similarly, the Head Masters of al
the H gh Schools and Multipurpose H gh Schools in the ' State
were also requested to furnish information regarding the
total nunber of students belonging to each comunity who
studied in those schools during the last 10 years as well as
the nunber of students classwise and conmmunity-w se who
studied in classes VI to Xl in 1968-69.

The Commission toured all the districts in the State and
recorded oral evidence on oath fromthe representatives of a
nunber of conmunities. During the tour of —the districts,
the Comm ssion visited the houses and huts belonging to
different communities of the people and also nmade ora
enquiries fromthe inmates about their conditions of Living,
their custons, relations _with other communities and their

pr obl emns. The names of places visited by the ~Conm ssion
together with the dates of such visits are given in Appendi X
IV of its Report. The Commission also visited the

nei ghboring States of Madras, Mysore and Kerala with a  view
to have discussion with the officers of those GCovernnents,
which were connected with the welfare of Backward C asses.
The report says that about 820 persons were exam ned at
various places and that about 480 persons submitted witten
nmenoranda. A large nunber of replies were received fromthe

public to the questionnaire issued by the Conm ssion. The
Conmi ssion has stated that it had an opportunity, during its
tour and visit of the villages, of studying the |Iliving

conditions and standard of life of the various comunities.
The Conmi ssion has, no doubt, referred to the fact that upto
date statistical information with regard to population of
the several communities as well as the percentage of
literacy was not available. The difficulty was enhanced by
the fact that no caste-w se statistic had been collected
after 1931 census. So far as Andhra area is concerned, the
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figures of 1921 census were available, a$ it had been
prepared on caste-w se basis. Regarding Tel angana area, the

1931 census of caste-w se statistic was available. It had
to estimate the 1968 population in the two areas on the
basis of the respective census datas avail able. The

popul ation figures for 1968 for each caste was fixed by the
Conmi ssion by the percentage of the increase of the tota
popul ation. The estinmate so nmade by the Commi ssion is given
in Appendi x V of the Report.
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Regarding literacy, the Conm ssion adopted the percentage of
student popul ation per thousand of particular class or
conmmunity in standards X and XI with reference to the
average student population in the whole State. The reasons
for adopting this, procedure have been given in Chapter VI.
Though information was called for regarding the student
popul ati on comunity-wise in standards X and XI from about
2224 High School s and Hi gher Secondary Schools in the State,
only about 50%of the institutions sent the information
regardi ng the student popul ation community-wise, in those
two classes. ~The Conmi ssion worked out an average on the
basi s of the replies received from the 50% of t he
institutions which Jitself comes to nearly nore than 100
school s. It is not necessary to refer to the enploynent
statistics collected by the Conm ssion. The Conmi ssi on
itself has indicated the difficult problens it had to
t ackl e.

Chapters |V and V.deal with the constitutional provisions
regarding the Backward Class as well as  the genera
principles laid down by the Hgh Court and this Court for
ascertainment of their social and educati onal backwardness.
Chapter VI deals with the tests of criteria adopted by the
Conmi ssion for ascertaining the social and educationa
backwar dness of versions. Regarding social backwardness,
after a very exhaustive survey of the trade or occupations
carried on by the persons concerned and other allied
matters, the Comm ssion has indicated that only such persons
belonging to a caste or community who have traditionally
fol | owed uncl ean and undi gni fi ed occupation, can-be grouped
under the «classification of Backward C asses. In this
connection the Commission has adverted to the genera
poverty of the class or community as a whole, the occupation
pursued by the class of citizens, the nature of which is
consi der ed i nferior and uncl ean, undi gni fi ed or
unremunerative or one which does not carry influence or
power, and caste in relation to Hi ndus.

Regardi ng educational backwardness, the Comission has
adverted to the fact that during the past 10 (years, the
State has introduced many neasures for the gener a
educational advancenent of its people by introducing com
pul sory primary education for children and free “education
for boys upto VIlIth class and for (,Iris upto XIlth' class.
"It has taken note of the fact that in 1968-69, free
education for boys was al so extended upto Hi gh School stage.
Having regard to the fact that because of Iliteracy -and
educational advancenent, passing in the School Final d ass
(XI' dass) is taken as the mnimum qualification for
appointnent in Public Service as also for admssion to
Uni versity and Techni cal Education, the Commi ssion is of the
view that it is proper to take the | ast two cl asses,
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nanely, Casses X and Xl as standard for ascertaining the
educati onal backwar dness. In this connection it has
referred to the Report of the Backward C asses Conmittee,
appoi nted by the Jammu and Kashnir CGovernnent, presided over
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by Dr. P. B. Gaj endragadkar, forner Chief Justice of India.
This Comittee has expressed the viewthat the nunmber of
students on the rolls of IX and X classes should be
ascertained for determ ning educational backwardness. The
reasons given by the said Conmttee for this view are quoted
by the Conmission in its report. The Commi ssion then has
adverted to the fact that the average student population in
classes X and Xl in the State works out to about 4.55 per
t housand. On this basis, it has proceeded to apply the
principle that comunities whose student popul ation in these
standards is well belowthe State average, have to be
considered as educationally backward. Here again the
Conmi ssion has referred to the fact that as only 50% of the
school s had furnished figure$ with reference to the student
popul ation, it had to work out an average based on those
figures applicable to the entire State. Though the figures
recei ved fromthe schools show that certain groups showed a
slightly higher|evel of education, the Comm ssion felt in

the light of  their having personally seen their living
conditions, the percentage supplied by the schools may not
be accurate. In view of this, the Comm ssion has held even

those persons as really backward fromthe educational point
of view.

Chapter VIl gives the list of socially and educationally
Backward Cl asses /and there is a very exhaustive note
attached to each of these groups as to why the Conm ssion
regards them as socially and educationally - backward. In
that Chapter the Conmission has al so exhaustively dealt with
the nanmes of the groups, the subdivisions in those groups,
their traditional occupation and various other nmatters
having a bearing on their social, economc and  educationa
set up. Appendix VI which enunerates the list of  socially
and educationally Backward Classes itemby item gives a
tabul ar statenent containing information about the name of
the comunity, its traditional occupation as well as its
popul ation in 1968. Appendi x VIl contains a note about each
of the classes enunerated by the Comm ssion as Backwardness
Cl asses. Appendi x VIl contains information regarding the
princi pal occupation, approximte fanmly income, = percentage
of school going students in the particular groups and
various other information regarding the persons nentioned in
the list. A perusal of the Appendix VII and VIl shows that
the traditional occupations of he persons enunerated as
backward were of a very low order such as beggars,
washer nen, fishernen, watchnmen at burial grounds etc. The
Commi ssi on had made certain reconmendations regardi ng
reservation in the Governnent Service and it had also made
recommendat i ons regardi ng ot her
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assistance to be given to the Backward C asses. I'n /these
appeal s it is not necessary to refer to t hose
reconmendati ons. For the purposes of these appeals it is

only necessary to state that the observations made by this
Court in Triloki Nath Tiku and another v. State of Janmu &
Kashmr and others(1) that the principles laid down in M R
Balaji and others v. State of Mysore (2) will equally apply
for consideration on a question arising under Art. 16(4).

We have fairly elaborately dealt with the manner in which
the Backward C asses Commi ssion conducted its enquiries and
i nvestigation before submtting the report because that
gives an idea of the conmplexity of the problemthat it had
to face as well as the volume of materials collected by it.
The nmain grounds on which the H gh Court has held invalid
the enuneration of the Backward Classes as well as the
reservation nade for themare as follows : The Conmi ssion
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has classified the groups as Backward Cl asses mainly on the
basis of caste, which is contrary to the principles laid
down by this Court beginning fromM R Balaji and others
v.- State of Mysore(2). The Comm ssion has not collected
the necessary data and particulars for the purpose of
ascertaining the social and educational backwardness of the
gr oups. The Conmi ssion has comritted a very serious error
in taking census figures of 1921 and 1931 for the Tel angana
and Andhra areas respectively and projecting those figures
and arriving at a conclusion for enuneration of Backward
Classes in 1968. Certain conmunities whose inclusion in the
list of. Backward Cl asses by Governnment Orders Nos. 1886 and
1880 of 1963 and 1966 respectively and whi ch had been struck
down as invalid by the High Court have again been included
in the list of Backward Classes. This, according to the
Hi gh Court, shows that no proper investigation has been made
by the Conmm ssion, The Conm ssion conmitted a mstake in
adopti ng the average of student popul ati on per-thousand of a
particular class or community in the X and XI Classes wth
reference to the State average for the purpose of deter-
m ning educational backwardness. The Conmi ssion, and the
Government through the vast nmachinery at their conmand
should have <collected nore particulars on the various
criteria which have been laid domm by this Court for
ascertaining the /backwardness of a particular group or
cl ass. The Conmi ssion has ignored the principle laid down
by this Court that the social and educational backwardness
of persons classified in the list should be conparable or
simlar to the Schedul e Castes and Schedul ed ' Tri bes. The
groups in which the percentage of literacy is well above the
State average have been included in the list ~of  Backward
Cl asses. The Comm ssion has further sub-divided the groups
into more backward and | ess backward cl asses.

(1) [1967] 2 S.C. R 265.

(2) [1963] SLIPP. | S.C R 439.
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We have thus indicating broadly the reasons given by the
Hi gh Court for striking dowmn the reservation made  for the
Backward Cl asses.

M. CQupte, learned counsel for the appellants, urged that
the Hi gh Court has grossly erred in striking down the |[ist
of Backward Cl asses prepared by the Commission as well~ as
the reservation nade by the State. M. Gupte, at one  stage
even urged that the view of the H gh Court that before a
group can be included in the Iist of Backward Class, its
social and educational backwardness nmust —be similar or
conparable to that of Schedul ed Castes and Schedul'ed Tri bes,
is erroneous. According to the |earned counsel, there is no
warrant for any such assunption on a clear reading of /Art.
15 (4). Counsel further urged that to treat Art. 15(4) as
an "exception is also equally erroneous.

W are not inclined to accept these two contentions of M.
Gupt e because the said two principles have been | aid down by
this Court in M R Balaji and others v. State of Msore(1l),
R Chitral ekha and another v. State of Mysore and others(2)
and in Stale of Andhra Pradesh and another v. P. Sagar(3).
In all these decisions it has been held that Art. 15 (4) has
to be read as a proviso or exception to Arts. 15(1) and
29(2). The said decisions have also laid down that the
Backward Cl asses for whose inprovenent special provision is
contenplated by Art. 15 (4) nust in the mtter of their
backwar dness be conparabl e to Schedul ed Castes and Schedul ed
Tri bes. In fact the attenpt of M. Gupte was that the
principles laid down in the above decisions require
reconsi deration. It is not necessary for us to consider
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that aspect in this particular case because as we wll be
indicating later, factually the classes enunerated as
Backward Classes are really socially and educationally
backward, on the application of the principles laid dowm by
this Court. It must be pointed out that none of the above
deci sions lay down that social and educational backwardness
nust be exactly simlar in all respects to that of the
Schedul ed Castes and Schedul ed Tribes. Those decisions al so
lay down that Art. 15(4) being in the nature of an
exception, the conditions which justify the departure from
Art. 15 (1) rmust be strictly shown to exist. Therefore, we
have to consider the correctness of the decision of the High
Court taking into consideration also the above principles
laid down by this Court. By Art. 15 of the Constitution, as
originally enacted, it was provided that

"(1) The State shall not discrimnate, against

any citizen on grounds only of religion, race,

caste, sex, place of birth or any of them

(2) i
(1) [1963] Supp. |.S.C.R 439. (2) [1964] 6 S.C.R 368.
(3) [1968] 3 S.C.R 595.
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(3) Nothing in thisarticle shall prevent the State from
maki ng any special provisions for wonen and children.”
Article 29(2) provided that
" No citizen shall be denied adnmission into
any educational institution maintained by the
State '‘or receiving out of State funds on
gr ounds only of  religion, race, caste,
| anguage or any of ‘them™
In Article 46, which occurs in Part IV of the Constitution
relating to the Directive Principles of State Policy, the
State has been enjoined to pronote with special care the
educational and econonic interest of the weaker sections of
the people and in particular of the Scheduled Castes and

Schedul ed Tribes and to protect themfromsocial injustice
and all fornms of exploitation.  Articles 15 and 29, as
originally franed, pr ohi bi ted t he nmaki ng of any.

di scrimnation against any citizen on the ground only of
religion. race, caste, sex, place of birth orany of them
In State of Madras v. Shrimati Chanpakam Dorajrajan(l), this
Court had to consider the validity of an order issued by the
Government of Madras fixing the nunber of students for
particular comunities for selection of candidates for adms
sion to the Engineering and Medical Colleges in the
State. The chall enge was on the ground that it violated the
guarantee against discrimnation under Art. . 29(2). Thi s
Court held that the Government Order constitutes a violation
of the fundanental right guaranteed to the citizens of al
by Art. 29(2) of the Constitution, notwithstanding the
Directive Principl es laid down in part |V < of t he
Constitution. This led to Parlianment addin C. (iv) in Art.
15 by the Constitution (First Anendment) Act, 1951. Article
15(4) is as follows :
"15(4) Nothing in this article, or in clause
(2) of article 29 shall prevent the State from
maki ng any speci al provi si on for t he
advancenent of any socially and educationally
backward cl asses of citizens or for the Sche-
dul ed Castes and the Schedul ed Tribes."
Thi s cl ause contained a special provision for t he
advancenent of any socially and educationally backward
cl asses of citizens or for the Schedul ed Castes or Schedul ed
Tri bes. The reservation has to be adopted to advance the
interest of weaker sections of Society, but in doing so it
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is necessary also to see that deserving and qualified
candidates are not excluded from admission to hi gher
educational institutions. |In the determnation of a class
to be grouped as backward, a test solely based upon caste or
conmuni ty cannot be accepted as valid. But, in our opinion,
though Directive Principles contained in Art. 46 cannot be
enforced by courts,

(1) [1951] S C.R 525.
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Art, 15(4) will have to be given effect to in order to
assi st the weaker sections of the citizens, as the State has
been charged with such a duty. No doubt, we are aware that
any provision made under this clause nmust be within the well

defined limts and should not be on the basis of caste
al one. But it should not also be nmissed that a caste is
also a class of citizens-and that a caste as such nmay be
socially and educationally backward. |If after collecting

the necessary data, it is found that the caste as a whole is
socially ‘and educationally backward, in our opinion, the
reservati'on” nade of such persons will have to be upheld
notwi t hstanding the fact that a few individuals in that
group nmay be both sociallyand educationally above the
general average. There is no gainsaying the fact that there
are nunerous castes in 'the country, which are socially and
educationally backward and therefore a 'suitable provision
will have to be nade by the State as charged in Art. 15 (4)
to safeguard their interest.

The question before us is whether the Backward C asses Com
m ssion had before it the relevant data and materials for
enunerating the persons included in the list as Backward
Classes. Various factors or criteria to be adopted for such
enuner ati on have been laid down in several decisions by this
Court. In particular there is a very exhaustive discussion
on all aspects bearing on this matter in M R Balaji, and
others v. State of Mysore(l) regarding the factors to be
taken into account. for the purpose of ascertaining whether
a particular class of persons are socially and educationally
backwar d.

Though M. Tarkunde, |earned counsel for the respondents,
supported the various reasons given by the Hgh Court for
striking down the reservations made for the Backward
Classes, we are of the opinion that the criticisms |eveled
agai nst the report of the Backward Cl asses Conmi ssion by the
High Court are not justified. It nay 'be that sonething
nore could have been done and sone further investigation
could have been carried out. But, in our opinion, the
guestion is whether on the materials collected by the
Conmi ssion and referred to in its report, canit be stated
that those materials are not adequate or sufficient to
support its conclusion that the persons nmentioned in the
list as Backward Classes are socially and educationally
backwar d. We may nention in passing that we have not. been
able to find any definite averment in the affidavits filed
by the wit petitioners that any particul ar group or class
included in the list by the Commssion is not really
socially and educationally backward. |n our opinion, the
Conmi ssion has taken considerable pains to collect as nuch
relevant nmaterial as possible to judge the social and
educational backwardness of the persons concerned. When,
for instance, it had called for information regarding the
student population in classes X and XI from

(1) [1963] Supp. I|I. S. C R 439.
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nearly 2224 institutions, if only 50% of the institutions
sent replies, it is not the fault of the Conm ssion for they
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could not get nore particulars. |If the Comm ssion has only
to go on doing the work of <collecting particulars and
materials, it will be a never ending matter. In spite of
best efforts that any conmission may make in collecting
materials and datas, its conclusions cannot be always
scientifically accurate in such matters. Therefore, the
proper approach, in our opinion, should be to see whether
the relevant data and materials referred to in the report of
the Commission justify its conclusions. |In our opinion

there was sufficient naterial to enable the Commi ssion to be
satisfied that the persons included in the list are really
soci ally and educationally backward. No doubt there are few
i nstances where the educational average is slightly above
the State average, but that circunstances by itself is not
enough to strike down the entire list. |In fact, even there,
it is seen that when the whole class in which that
particular group -is included, is considered the average
wor ks out ‘to be l'ess than the State average. Even assum ng
there 'are few categories which are little above the State
average, inliteracy, that is a matter for the State to take
note of —and review the position of such categories of
persons and take a suitable decision

We have been referred to various decisions particularly of
this Court where reservations for Backward Cl asses made by
the concerned State have been either accepted as valid or
struck down. But it is not necessary for us to refer to
t hose deci si ons because each case will have to be considered
on its own nerits, after finding out the nature of the
materials collected by a comm ssion or by the State when it
enumer at ed certain persons as formng the Backwar d
Classes.But one thing is clear that if an entire caste, 1is
as a fact.found to be socially and educationally backward,
their inclusion in the list of Backward C asses hy. their
caste name is not violative of Art. 15 (4).

In M R Balaji and others v. State O Mysore(1l) it was held
that caste in relation to H ndus may be a relevant factor to
consider in determ ning social backwardness of a group or
class of <citizens: but it cannot be made the sole or
dominant basis in that behalf. In the said decision
enuneration of persons as Backward Classes —on the basis
solely of caste was struck down.

In State of Andhra Pradesh and another v.—P. Sagar(2) a
simlar list prepared by the State of Andhra Pradesh ~solely
on the basis of caste was struck down. |In Triloki Nath -and
another v. State of Jamu & Kashnmir and. others(3), the
Constitution Bench of this Court held that the nenbers of an
entire caste or comunity may in the social, economc and
educational scale of values, at a given tine be backward and
may on that account be

(1) [1963] Supp.l.S.C R 419. (2) [1968] 3 S.C.R 595.

(3) [1969] 1. C S R 103.
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treated as backward cl asses, but that is not because they
are nenbers of a caste or conmunity but because they form a
class. Therefore, it is clear that there may be instances-
of an entire cast, or a community being socially and
educationally backward for being considered to be given
protection under Art. 15(4).

In M R Balaji and others v. State of Mysore(1l), it was ob-
served that it is doubtful if the test of average student
population in the last, three H gh School dasses as
appropriate in determ ning the educational backwardness and
that it may not be necessary or proper to put the test as
hi gh. Even in respect of educational State average it was
observed in the said decision that the legitimte view to
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take woul d be that classes of citizens whose average is well
below the State average can be treated as educationally
backwar d. But here again it was enphasi sed that the court
does not propose to lay down any hard and fast rule as it is
for the State to consider the matter and decide it in a
manner which is consistent with the requirenents of Art. _
15 (4). These observations made by this ,Court in the above
deci si ons have, in our opinion, been msapplied by the High
Court to the case on hand. It has proceeded on the basis
that it is axiomatic that the educational average of the
class should not be calculated on the basis of the student
popul ation in the |last three high school classes and that
only those classes whose average is below the State
average, that can be treated as educationally backward.
This Court has only indicated the broad principles to be
kept in view when naking the provision under Art. 15(4).

The High Court has conmitted another error in that it has
proceeded on the basis that the groups whose inclusion as
backward cl asses inthe 1963 and 1966 |ists, prepared by the
State, which were struck down by the Hi gh Court, have again
been includedin the present list by the Conm ssion. The
H gh Court has m ssed the fundanental fact that those two
lists were struck down by the Hi gh Court on the ground that
the State had made no investigation whatsoever, nor had the
State <collected the relevant materials 'before classifying
the groups as Back-ward Classes. It was on that ground that
those lists were struck down by the H-gh Court. In fact
this Court also affirmed the |atter decision of the Andhra
Pradesh High Court ‘striking down the 1966 Ilist in its
decision in State of Andhra Pradesh and ~another v. P
Sagar ( 2) . Though we are not inclined to agree wth the
deci sion of the Hi gh Court that the enuneration of groups as
Backward Cl asses by the Conmission is solely on the basis of
caste, we will assume that the High Court is right in that
view. There are two decisions of this Court where the |Iist
prepared of Back-ward Cl asses, onthe basis of caste had
been accepted as valid. No doubt, this Court was satisfied
on

(1) [1963] Supp. | S.C.R 439. (2) [1968] 3 S.C.R 595.
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the materials that the classification of caste as Backward
Cl asses was justified.

The first decision is Mnor P. Rajendran v. State of MNadras.
(1) A Constitution Bench of this Court had to consider
certain rules franed by the State of Madras for sel ection of
candidates for admission to the last Year | nt egrated
MB.B.S. Course. One of the rules, the validity  of which
had to be considered, was rule 5 providing for |(reservation
for socially and educationally Backward Cl asses, referred to
in the Governnment Order No. 839/Education, dated April 6,
195 1, as subsequently amended. The chall enge was that the
said rule violated Article 15 of the Constitution ‘as the
list prepared by the State was exclusively on the basis of
caste. The State of Madras, after giving the history as to
how the list of Backward C asses was nmade starting from the
year 1906, had referred to the fact that the list was nade
upto date by nmaki ng necessary amendnents thereto. It was
further pointed out on behalf of the State that the main
criteria for inclusion inthelist was the social and
educational backwardness of the caste based on occupations

pursued by those castes. It was further pleaded that as the
nenbers of the caste as a whole were found to be socially
and educationally back-ward, they were put in the list.

The, State further pointed out that after the Constitution
cane into force, the list was exanmined in the [ight of Art.
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15 (4) and the sane list which continued from 1906 was
adopted for purposes of Art. 15 (4) as the entire caste was
soci ally and educational |y backward.
This Court accepted the explanation given by the State of
Madras and held that though the list shows certain castes,
menbers of those castes were really a class of socially and
educationally backward citizens. This Court held as a fact
that the list prepared by the State was cast e-wi se
nevertheless, as the castes included in the list were as a
whol e socially and educationally backward, the list was not
violative of Art. 15. In this viewrule 5 was well as the
lists of Backward C asses were held to be wvalid. The
foll owi ng observations of this Court are apposite

"The contention is that the list of socially

and educationally backward classes for whom-rese

rvation is made r. 5 nothing but a |ist
of certain castes. Therefore, reservation in
favour of certain castes, based only on caste

considerations violates Art. 15(1), whi ch
prohibits discrimnation on the ground of
caste onl y. Now if the reservation in
guesti on had been based only on caste and had
not taken into account the soci al and
educational” backwardness " of the caste in

guestion, it would be violative of Art. 15(1).
But it 'must not be

(1) [1968] 2 S. C R 786.
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forgotten that a caste is also a class of
citizens ~and if the caste as a whole is
socially and educationally backwar d
reservation can be nade in favour of " such a
caste on the ground that it is socially and
educationally backward class of citizens

wi t hin t he meani ng of Art . 15
(4)............. It~ is true that 'in the
pr esent cases the list of socially and
educationally backward cl asses has been
speci fied by caste. But that  does not

necessarily nean that caste was the sole
consi deration and that persons belonging to
these castes are also not a class of socially
and educationally backward citizens........ "
The above decisi on has been quoted with approval in State of
Andhra Pradesh and another v. P. Sagar, (1) and it was enpha-
sised that the principles laid down therein do not nake any
departure fromthose laid down in the previous decision
The next decision of this Court where a |list prepared on the
basis of caste, on the ground that the entire  caste was
socially and educationally backward was approved as /valid
under Art. 15(4) is Mnor A Pertakaruppan v. State of Taml
Nadu and others. (2) In this decision unit-w se distribution
of seats for the Medical Colleges was struck down by this
Court as violative of Arts. 14 and 15, neverthel ess the |ist
of Backward Cl asses, which was chall enged, as having been
franed on the basis exclusively of caste, was held to be
valid. This Court after referring to the decisions in M R
Balaji and others v. State of Mysore(l) and R  Chitral ekha
and others v. State of Mysore(l) held that <caste is a
rel evant factor in ascertaining a class for the purpose of
Art. 15(4). The decision in Mnor P. Rajendran v. State of
Madras and ot hers(5) was al so quoted with approval and the
said decision was relied on as an authority for the
proposition that the classification of Backward C asses on
the basis of caste is within the purview of Art. 15 (4), if
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those castes are shown to be socially and educationally
backward. After a perusal of the list of Backward C asses,
whi ch was under challenge, this Court held that though the
list has been framed on the basis of caste, it does not
suffer from any infirmty because the entire caste was
substantially socially and educationally backward. On this
basis the |list of Backward C asses was held on to be wvalid.
It may be nmentioned that the |ist which was under chall enge
was nore or |ess substantially the same as this Court held
to be wvalid in Mnor P. Rajendran v. State of Madras and
ot hers(5).

At this stage it may be recalled that the State of Andhra
Pradesh originally fornmed part of the conposite State of
Madras. W

(1) [1968] 39.C.R 595. (2) Al.R 1971 S.C. 2303.
(3) [1963] Supp. |.S.C.R 439. (4) [1964] 6 S.C.R 368.
(5) [1968] 2 S. C R 786.
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sent for the paper book in Wit Petition No. 285 of 1970,
the decision of which is reported in Mnor P. Rajendran v.
State of Madras and others.: (1) On a conparison of the Ilist,
whi ch was under challenge in the said decision, but accepted
as correct by this Court, with the list which is under
attack before wus, we find that nost of  the groups whose
inclusion in the list by the State of Madras was held to be
valid are also found in the |list prepare by the Backward
Cl asses Conmi ssion appoi nted by the Andhra Pradesh State.

To conclude, though prima facie the list of Backward C asses
which is under attack before us nmay be considered to be on
the basis of caste, a closer examnation will clearly show
that it 1is only a description of the group following the
particul ar occupations or professions, exhaustively referred
to by the Conmi ssion. Even on the assunption that the |Iist
is based exclusively on caste, it is clear from the
materi al s before the Conmi ssion and the reasons given by it
in its report that the entire caste is socially and educa-
tionally backward and therefore their inclusion in the |Iist
of Backward Cl asses is warranted by Art. 15(4). The groups
mentioned therein have been included in the Iist of Backward
Classes as they satisfy the various tests, which have been
laid down by this Court for ascertaining the social and
educational backwardness of a cl ass.

The Conm ssion has given very good reasons as to why it had
to take into account the popul ation figures based upon the
1921 and 1931 censuses. It was also justified in taking the
average student popul ation of C asses X and XI', especially
as the said procedure has been accepted by the Committee
appoi nted by the Jamu and Kashmr Governnents, presided by
Dr. P. B. Gjendragadkar, forner Chief Justice  of India.
That Committee took into account | X and X standards average.
The decided cases have laid down the principles for
ascertaining the social and educational backwardness | of a
cl ass. The Backward Cl asses Commission in this case has
taken considerable pains in collecting data regarding the
various aspects before including a particular group  as
Backward Class in the |list.

There is a criticismlevelled that the Conm ssion has used
its personal know edge for the purpose of characterising a
particul ar group as backward. That, in the circunstances of
the case, is inevitable and there is nothing inproper or
illegal. The very object of the Commission in touring the
various areas and visiting the huts and habitations of
people is to find out their actual living conditions. After
all that information has been gathered by the Conmi ssion not
secretly but openly. |In fact the actual living conditions
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of habitation can be very satisfactorily judged
(1) [1968] 2 S. C R 786.
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and found out only on a personal visit to the areas, which
will give a nore accurate picture of their living conditions
and their surroundi ngs. If the personal i mpr essi ons

gathered by the nmenbers of the Conm ssion have also been
utilised to augnent the various other materials gathered as
a result of detailed investigation, it cannot be said that
the report of the Comm ssion suffers fromany vice nmerely on
the ground that they inported personal know edge. In our
opi nion, the H gh Court has not been fair to the Comm ssion
when it says that whenever the Conmi ssion found the figures
obtained in respect of certain groups as relating to their
educational standard being higher than the State average, it
adopted an ingeni ous et hod of getting over that obstacle by
i mporting personal knowl edge. ~In fact the Conm ssion has
categorically stated that the information received from the
various school's showed that the percentage of education was
slightly ‘higher than the State average in respect of certain

smal |l groups; but in view of the fact that their [living
condi tions wer e deplorably poor, the sl i ght hi gher
per cent age of literacy should not operate to their

di sadvant age.

Regarding the criticismthat the Commission has divided
classes into nore /backward and |ess backward, in our
opinion, this is not also well founded. ~On the other hand,
what the Conmi ssion has recommended was the distribution of
seats anongst the reserved classes in proportion to their
popul ation. This is not a division of the Backward C asses
as nore backward and | ess backward as was the case which was
dealt with by this Court in M R Balaji and others v. State
of Mysore. (1)

There was a contention raised by M. Tarkunde, |earned coun-
sel for the respondents, that the total nunber of seats that
could be given to the candidates belonging to the Backward
Cl asses cannot exceed the percentage of reservation nmade in
their favour. That is, according to the |earned counsel, if
nore than the reserved quota anongst the Backward C asses
candi dates, have secured seats on nerit, there can’ be no
further selection of candidates fromthe reserved group

No doubt our attention was drawn to a decision of the Keral a
Hi gh Court, which has held that the reservation is
irrespective of sone of the candi dates belongings to the
Backward Cl asses, getting adm ssion on their own - nerit. The
Andhra Pradesh H gh Court has taken a slightly different
Vi ew. If a situation arises wherein the candi dat es
belonging to the groups included in the Iist of Backward
Classes, are able to obtain nore seats on the basis of their
own nerits, we can only state that it is the duty of the
Covernment to review the question of further reservation of
seats for such groups. This has to be- enphasi sed because
t he

(1) [1963] Supp. | S.C.R 439.
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Gover nment should not act on the basis that once a class is
considered as a backward class, it should continue to be
backward for all time. |If once a class appears to have
reached a stage of progress, fromwhich it could be safely
inferred that no further protection is necessary, the State
will do well to review such instances and suitably revise
the list of Backward Classes. |n fact it was noticed by
this Court in Mnor A Periakarauppan v. State of Tami| Nadu
and others(l) that candidates of Backward C asses had
secured nearly 50% of seats in the general pool. On  that
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ground this Court did not hold that the further reservation
made for the Backward Cl asses is invalid. On the other hand
it was held
The fact that candi dates of backward classes
have secured about 50% of the seats. in the
general pool does show that the time has cone
for a de novo conprehensive exam nation of the
guesti on. It nust be renmenbered that the
Government’s decision in this regard is open
to judicial review"
The only other aspect that has to be dealt wth is the
guantum of reservation nmade for the Backward C asses. It
was held in M R Balaji and others v. State of Msore(2)
t hat the total of reservation for Backward Cl asses,
Schedul ed Castes and Schedul ed Tribes should not ordinarily
exceed 50% of the avail able seats. |In the case before us,
under G O No. 1793 of 1970, the total reservation is only
43% The break-up of that percentage is 25% 4% and 14%
for the /'Backward C asses, Schedul ed Tribes and Schedul ed

Castes respectively. The quantumof reservation is thus
well withinthe linmts nentioned inthe decision, referred
to above.

For the reasons given-above, we are of the opinion that the
list of Backward Cl asses, as well as the reservation of 25%
of seats in Professional Colleges for the persons nentioned
inthe said list is valid and is saved by Art. 15(4) of the
Constitution. W are not inclined to agree with the reasons
given by the High Court that the said G O offends Art. 15
(4) of the Constitution.
To conclude, we agree with the Wngs of the H gh Court that
reservation of 40% of seats to the H S.C. candidates to the
1st Year Integrated MB.B.S. Course under rule 9 of G O No.
1648 of 1970 is invalid. That provision has been rightly
struck down by the High Court. To-that extent the judgnent
and orders of the H gh Court are confirmed.
We, however, differ fromthe decision of the H gh Court
regarding the invalidity of GO No. 1793 of 1970. /On the
(1) AI.R 1971 S.C 2303.

6- L8879upCl/ 72
(2) [1963] Supp. | S CR 439.
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ot her hand we hold that the said GO is valid and is saved
by Art. 15(4) of the Constitution. The judgnent and -orders
of the Hi gh Court to the extent of striking dowmm the said
G O, in consequence set aside.
In the result, the judgnment and orders of the Hi gh Court
striking down G O No. 1793 of 1970 are set aside and the

appeals allowed in part to that txtent. |In other respects
the appeals will stand dism ssed. There will be no order as
to costs in the appeals. It has been represented on behalf
of the State that the adm ssions already given to'the wit
petitioners will not be disturbed.

G C Appeal s allowed in part.
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