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ACT:

Contenpt of Court-Publication in Newspaper of notification
under s. 3 of Commissions of Inquiry Act, 1952 instituting
inquiry against ‘erstwhile mnisters-of Bihar Governnent-
Al'l egation in notification agai nst one of the ninisters that
he had against advice of officials ordered withdrawal of
prosecution of crimnal case and on trial ~court refusing
perm ssion to withdraw ordered filing of revision petition
in H gh Court and thereby interfered with course of justice-
Revision filed in Hgh Court by ~accused also-Revisions
pending in Hi gh Court at tinme of publication of notification
in Newspaper-Such publication whether constitutes contenpt
of Court-Section 3(1) of Comm ssions of Inquiry Act / whether
nmakes it mandatory for Government ‘to publish notification in
of ficial gazette.

HEADNOTE:

The appellant who was a minister in the State Governnent of
Bihar issued to the press a copy of the notification
published in the Bi har Gazette Extraordi nary dated March 12,
1968 whereby an inquiry had been instituted, anong  others,
agai nst a former mnister of the State Gover nrent .
According to allegation No. J-4 in the schedule annexed to
the notification the said mnister had by msuse of his
official position and power unnecessarily interfered wth
the administration of justice in a serious case of - rioting
and Murder. It was alleged that he had, agai nst the opinion
of the District Mgistrate and the Law Secretary, ordered
the withdrawal of the prosecution against two of the accused
and thereafter when the Trial Court rejected the application
for withdrawal he caused a revision petition to be filed in
the Hi gh Court. The Searchlight of Patna in its issue of
March 14, 1948 published the copy of the notification issued
to it by the appellant, including the schedul e of
all egations. An application was filed on March 25, 1968 by
the two accused aforesaid in the Hgh Court for initiating

contenpt of Court proceedings against several per sons
including the appellant and the printer and publisher of
Sear chl i ght. It was urged by the applicants that revision

petitions filed by them and by the State Governnent agai nst
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the orders of the Trial Court refusing permission to
wi thdraw the case were pending in the Hi gh Court at the tine
of publication and since allegation No. J-4 in the schedule
to the notification was related to the subject matter of the
sai d revision petitions the publication constituted
interference with the Course of justice inasmuch as it had
prej udi ced manki nd agai nst them

HELD : The Courts have power to take action against a person
who does an act or publishes a witing which is calculated
to bring a court or judge into contenmpt or to lower his
authority or to obstruct the course of justice or due
adm nistration of law _ As intention of the condemmer to
cause those consequences is not a necessary ingredient O
contenpt of court and it is enough to show that his act was
calculated to obstruct or interfere with the due course of
justice and administration of law, there would be quite
nunber of cases where the contenpt alleged would be of a
technical | nature. |In such cases, the court would exercise
circunspection and  judicial restraint in the matter of
taki ng action for contenpt of court. The

184

court has to take into account the surrounding circunstances
and the material facts of the case and on conspectus of them
to cone to a conclusion whether because of sone contunmaci ous
conduct or other /sufficient reason the person proceeded
agai nst shoul d be puni shed for contenpt of court. [189 E-Q
Reg. v. Gray [1900] 2 QB. 36; E.MS. Nanboodripad v. T. N
Nanmbiar, [1970] S.C.C. 325; Re: P..C. Sen, [1969] 2 S.CR
649; Debi Prasad Sharma and Ors. v. The King Emperor, L.R
70 1.A at p. 224; Legal Renmenbrancer v. Matital GChose and
Qhers, I.L.R 41, Cal. 173, applied.

Plain reading of S. 3(i) of the Comm ssions of Enquiry of
Act nmmkes it manifest that the notification appointing a
conmi ssion of inquiry rmust be published in the officia
gazette. It is an inperative requirenent and cannot be
di spensed with. The conm ssion of inquiry is appointed for
the purpose of making an inquiry into sone matter of public
i nportance. The schedul e containing the various all egations
in the present case was a part of the notification dated
March 12, 1968 and specified definite matter of  public
i mportance which were to be inquired into by the Comm ssion
As such the publication of the schedule in the officia
gazette should be held to be in conpliance wth the
statutory requirenent. The object of publication in- an
official gazette is twofold : to give publicity to the
notification and further to provide authenticity to the
contents of that notification in case sone dispute arises
with regard to the contents. [190 G H]

In the present case no undue enphasis was given to any
portion of the notification as the whole notification as
printed in the Gazette was given to the newspaper for
publ i cati on. Further, the subject matter of the ‘inquiry
bef ore the Conmi ssion as set forth in allegation No. J-4 was
whet her there was any m suse of official position on the
part of the M nister concerned when he directed against the
recormendation of the Law Secretary and the District
Magi strate, the withdrawal of the prosecution against the
two accused in question. The question for decision which
however, was the subject of <crimnal revision petitions
pending in patna H gh Court was whether the order of the
magi strate dismssing the, application for wthdrawal of
prosecution was contrary to law. The two nmatters were
distinct and separate and not identical. It may be that
sone of the matters which were connected with the crimna
revision petitions were the subject of inquiry by the
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conmi ssion of inquiry, but that would not attract Iliability
for contenpt of court. [191 C D

Jagannath Rao v. State of Oissa, [1968] S.C R 789;
referred to.

The judgment of the Hi gh Court must accordingly be set aside
and the rule issued against the appellant for contenpt of
court must he discharged. [192 (]

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 30 of
1969.

Appeal by special |eave fromthe judgnent and order dated
the 12th August, 1968 of the Patna High Court in Oigina
Criminal M scellaneous Petition No. 30 of 1968.

Basudev Prasad Sinha and B. P. Jha, for the Appellant.

185

The Judgrment of the Court was delivered by

Khannald. ‘Thi's is an appeal by special |eave by Sambhu Nath
Jha who along with two others has been found by the Patna
High Court to be guilty of contenpt of court. In view of
the fact that the contenpt, in the opinion of the Hgh
Court, was of a technical nature, the contemmers were |et
off with a warning

On January 2, 1966 a report was |odged with the police by
Lachho Paswan that when he and his brother  Dwarka Paswan
were going to Jamui nmarket, Kedar Prasad respondent abused
them Kedar Prasad al so exhorted others to assult Dwarka
Paswan. An assault was then made upon Dwarka Paswan and he
was surrounded. Arjun Pandey thrust Saif in the chest of
Dwar ka Paswan, as a result of which he died on the spot.
The nmotive for the assault was stated to be that ' Lachho
Paswan and Dwar ka Paswan had voted against Kedar Prasad in
the election to the office of Mikhia. The police on the
basis of that report investigated the case and submitted a
charge sheet for offences under sections 148 and 302 read

with section 149 |.P.C. against a nunber of persons. No
charge sheet was submitted agai nst Kedar Prasad  and’ Arjun
Pandey. During the course of conmtment proceedings, the

conmitting nagistrate ordered that Kedar Prasad -and Arjun
Pandey be summoned for May 15, 1966 as accused.

Kedar Prasad and Arjun Pandey filed revision petitions
agai nst the order of the comitting nagistrate, but the sane
was dismissed by the Additional Sessions Judge, Mnghyr is
per order dated May 5, 1967. It was held that Kedar Prasad
and Arjun Pandey had been rightly sunmoned.

After the dism ssal of the revision petition, an application
was filed by the Assistant District Prosecutor on Septenber
18, 1967 in the Court of the l|earned nmgistrate for
wi t hdrawal of the case agai nst Kedar Prasad and Arjun Pandey
oil the ground that it was inexpedient for State and public
policy to prosecute them After hearing the counsel for the
conpl ai nant and others, the conmtting magi strate disnissed
the said application oil Cctober 6, 1967. It was observed
that the application for withdrawal of the prosecution
amounted to an abuse and i nproper interference in the norma
course of justice.

Two revision petitions were filed against the above order
dated Cctober 6, 1967. One of the revision petitions was
filed by the State of Bihar and the other was filed by one
Abani  Kumar Mandal. Both the revision petitions wer e
adnmtted by the Hi gh Court on Novenber 30, 1967.

During the pendency of the above nentioned crimnal revision
petitions, the Governor of Bihar as per notification dated
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Mar ch
-L864 SupCl/72
186
12, 1968 appointed a Commission of Inquiry consisting of
Shri T. L. Venkatarama Aiyer, retired judge of the Supremne
Court, under section 3 of the Conm ssions of |Inquiry Act,
1952 (Act 60 of 1952) to inquire into a nunber of charges
agai nst 14 persons who had earlier held the offices of Chief
Mnister and nministers in the State of Bihar. One of the
persons agai nst whominquiry was ordered was Shri Hasi bur
Rahman who had held the office of Mnister during the period
from March 16, 1967 to January 28, 1968. The all egations
whi ch were the subject matter of the inquiry were set forth
in the schedul e annexed to the notification. Allegation No.
J-4 which was the subject of inquiry against Shri Hasibur
Rahman was asunder
"Shri~ Kedar Prasad Sinha and Shri Arjun Pandey
were facing prosecution along with nine others
in a serious case of rioting with nmurder which
was  pending before the Munsi f - Magi strat e,
Jamui. They filed a revision petition before
the Additional Sessions Judge, Mnghyr against
their prosecution, which was di smi ssed.
Ther eupon on 6th June, 1967 they presented an
application direct to the then Mnister for
Law, Shri Hasi bur Rahman, who directed that
the | Law Secretary should exanmine the matter
and ‘report and in the neanwhile the District
Magi strate was requested to take two nonths’
adj our nnent of the case and al so send the case
diary with his report.
On 17th August, 1967, the District Magistrate
sent his report opposing w thdrawal cf. the
case. Even before the District Magistrate's
letter was diariesin the Law Departnent, Shri
Hasi bur Rahman called for the file directly
fromthe dealing assistant and ordered that a
telegram should be sent to the District
Magi strate to take further adjournnment for a
fortnight. The matter —was then exam ned
t hor oughl y by the officers of t he Law
Department and in his note, dated 30th August,
1967, the Law Secretary recomended agai nst
wi thdrawal of the prosecution pointing -out
that there was a prinma facie case and justice
demanded that it Should be finished Qut in
Court.
Shri  Hasi bur Rahman, however ignored the
advice of the District Magistrate as welt as
of the Law Secretary and ordered on/ 10th
Septenber, 1967 that the case should be

wi t hdr awn. A petition for wthdrawal. was
accordingly filed on 18th Septenber, 1967, but
was rejected by the trial court. Ther eupon

Shri  Hasi bur Rahman directed that a revision
shoul d be filed in the

187
H gh Court against the refusal of the tria
court to allowwthdrawal of the case. A

revi sion was accordingly filed, which is stil
pendi ng before the H gh Court.

"Shri Hasibur RaHman thus by msuse of his
official position and power unnecessarily
interfered with the administration of justice
in a serious case of rioting with nurder."
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The notification relating to the appointnment of the
Conmi ssion of Inquiry along with the schedul e containing the
different allegations was published in the Bihar Gazette
Extraordinary dated March 12, 1968. The same day the
appel l ant, who was one of the nministers of Bihar, gave for
publication to the press a copy of the notification

i ncl udi ng the schedul e of al | egati ons. The sai d
notification along wth the schedule of allegations was
published in the Searchlight of Patna in issues dated March
13, March 14 and March 15 of 1968. Al legation No. J-4
relating to the withdrawal of case regarding Kedar Prasad
Si nha was published in the issue of Searchlight dated March
14, 1968. Application dated March 25, 1968 was thereafter
filed by Kedar Prasad and Arjun Pandey for initiating
contenpt of court proceedi ngs agai nst 25 persons, including
the State of Bihar, the Chief, Mnister and Mnisters of
Bi har, the Chief Secretary of the Bi har Governnent as well

as Shri Subhash Chandra Sarkar, Editor and Shri Awadesh

Kumar Tiwari, printer and publisher of the Searchlight. The
appel | ant was i npleaded as respondent No. 3 in t he
appl i cation. It was wurged that  the publication of
allegation No. J-4 related toa matter which was the subject
matter of criminal revision petitions in the H gh Court and
had the result of interfering with the course of justice and
prej udi ci ng the manki nd agai nst the two in applicants.

The |learned judge who dealt with the application held that
no case for contenpt of court had been proved agai nst 22 out
of 25 persons. The appellant was, however, found to be
guilty of contenpt of court because it was he who had handed
over the offending matter to the press for ~publication in
the newspaper. editor as also the printer and publisher of
the Searchlight too were found guilty because of the
publication of the news itemin the aforesaid paper

W have heard M. Basudev Prasad on behalf of the appellant.
No one has appeared on behalf O'. the respondents. After
giving the matter our consideration, we are of the  opinion
that the present is not a fit case wherein action should be

taken for contenpt of court.

L-L864 Sup.Cl/72

188

The law relating to contenpt of court is well-settled. Any
act done or witing published which is calculated to bring a
court or judge into contenpt or to lower his authority or to
interfere with the due course of justice or the |awfu

process of the courts is a contenpt of ~court” [Reg. .
Gray(1l)]. The law of contenpt as observed by this Court in
the case of EE. M S. Nanmboodripad v. T. N. Nanbiar(2) stens
from the right of the courts to punish by inprisonment or
fines persons guilty of words or acts which either obstruct
or tend to obstruct the adm nistration of justice. Thi s
right is exercised in India by all courts when contenpt is
conmitted in facie curaie and by the superior courts on
their own behalf or on behalf of courts subordinate to them
even if conmtted outside the courts. Formerly, it —was
regarded as inherent in the powers of a Court of Record -and
now by the Constitution of India, it is a part of the powers
of the Supreme Court and the H gh Courts. There are nany
ki nds of contenpts. The chief forms of contenpt are insult
to judges, attacks upon them conment on pending proceedi ngs
with a tendency to prejudice fair trial, obstruction to
officers of courts, witnesses or the parties, abusing the
process of the court, breach of duty by officers connected
with the court and scandalising the judges or the courts.
The last formoccurs, generally speaking, when the conduct
of a person tends to bring the authority and adm nistration
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of the law into disrespect or disregard. In this conduct

are included all acts which bring the court into disrepute

or disrespect or which offend its dignity, affront its

maj esty or challenge its majority.

The matter was also dealt with by this Court Re : P. C

Sen(3) and it was observed
"Contenpt by speech or witing nmay be by
scandalising the Court itself, or by abusing
parties to actions, or by prejudicing nankind
in favour of or against a party before the
cause is heard. It is incunbent upon Courts
of justice to preserve their proceedings from
being msrepresented, for prejudicing the
m nds of the public against persons concerned
as parties in causes before the cause is
finally heard has pernicious consequences.
Speeches or witings msrepresenting t he
proceedings of the Court or prejudicing the
public for or against a party or involving
reflections on parties to a proceedi ng anount
to contenpt-. To make a speech tending to
i nfluence “the result of a pending trial
whet her civil-or crimnal is a grave contenpt.
Comment s on pendi ng proceedings, if enmanating
from the parties or their |awers, are
generally a nore serious contenpt than those
conmi ng fromindependent sources. The question
in all cases of coment

(1) [1900] 2 QB 36. (2) [1970] S.C.C. 325.
(3) [1969] 2 S.C.R 649.

189
15

on pending proceedings is not whether the publication does
interfere, but whether it tends to interfere, with the due
course of justice. The question is not so nuch of the
intention of the contemmer as whether it is calculated to
interfere with the adnmnistration/of justice."

Reliance in the above cited case was placed ‘upon the
foll owi ng observations of the Judicial Conmittee-in the case
of Debi Prasad Sharma and Ors. v. The King-Enperor(1).

I ml5

". . . the test applied by the..... Board which heard the
reference, was whether the words conpl ained of were in the
circunstances calculated to obstruct or interfere with the
course of justice and the due admnistration of law "

It has also to be borne in mind, as observed in Re: P. C
Sen(2), t hat ordinarily a court wll not initiate
proceedings for commtment for contenpt where there is a
nere technical contenpt. This Court referred in the above
context to tile observations of Jenkins, C J., in /Lega
Renenbrancer v. Matilal Ghose and Qthers(3) that proceedi ngs
for contenpt should be initiated with utnost reserve and no
court in the due discharge of its duty can afford to
di sregard them

It would follow fromthe above that the courts have power to
take action agai nst a person who does ,in act or publishes a
witing which is calculated to bring a court or judge into
contenpt or to lower his authority or to obstruct the due
course of justice or due admnistration of |aw As
intention of the contemmer to cause those consequences s
not a necessary ingredient of contenpt of court and it s
enough to show that his act was calculated to obstruct or
interfere with the due course of justice and administration
of law there would be quite a nunber of cases wherein the
contempt alleged woul d be of a technical nature. In such
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cases, the court woul d exercise circunspection and judicia
restraint in the matter of taking action for contenpt of
court. The court Has to take into account the surrounding
circunstances and the material facts of the case and on
conspectus of themto cone to a conclusion whether because
of some contumaci ous conduct or other sufficient reason the
person proceeded agai nst shoul d be punished for contenpt of
court.

Let us now exam ne the facts of the present case in the
[ight or what has been stated above. The gravanen of the
charge against the appellant is that during the pendency in
the- High Court of the two revision petitions mentioned
earlier, he handed over to the representatives of the press
for publication in the newspapers the

(1) R 70 1.A at p. 224. (2) [969] 2 S.C.R 649
(3) I.L.R 41 Cal. 173.

190

notification, including the schedule of allegations, which

had been issued under section 3 of the Comm ssions of
Inquiry. '‘Act The learned judge in. holding the appellant
guilty of contenpt of court observed
"But the mschief in this case was conmitted
by publicizing the said allegations with ful
know edge that the two " crimnal revision
petitions were pending in this court and the
guesti on as to whether t he wi t hdr awal
petitions were bonafide or not was still to be
consiidered by this court. | have not been
shown ‘any statutory provision which |ays down
that allegations of the nature contained in
the offending matter nust be printed in the
of ficial gazette or in the public press.”
It would follow fromthe above that the decision of the High
Court was based upon the assunption that there was no
statutory provision which required that allegations of the
nature contained in the offending matter should be / printed
in the official gazette. Such aniassunption in our view was
incorrect. The material part of sub-section (I) of section
3 of the Conmissions of Inquiry Act reads :
The appropriate Government may, if it is of
opinion it is necessary so to do, and shall if
a resolution in this behalf is passed by the
House of the People or, as the case nmay be,
the Legislative Assenbly of the State, by
notification in the Oficial Gazette, appoint
a Commission of Inquiry for the purpose of
maki ng an inquiry into any definite matter of

public i mportance and per form ng such
functions and wthin Such tine ‘as may be
speci fied in the notification. and t he

Comm ssion so appoi nted shall make the inquiry

and performthe functions accordingly.
Pl ai n reading of the above subsection makes it nanifest that
the notification appointing a conm ssion of inquiry nust  be
published in the official gazette. It is an, inperative
requi renent and cannot be di spensed with. The conm ssion of
inquiry is appointed for the purpose of making an inquiry
into sone mtter of public inportance. The schedul e
containing the various allegations in the present case was a
part of the notification dated March 12, 1968 and specified
definite matters of public inportance which were to be
inquired into by the Commi ssion. As such, the publication
of the schedule in the official gazette should be held to be
in conpliance with the statutory requirement. The object of
publication in in official gazette is twofold : to give
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publicity to t he notification further to provi de
authenticity to the contents of that notification case sone
di spute arises with regard to the contents.
191
VWhat was given to the press for publication in the present
case was the notification issued under section 3 of the
Conmissions of Inquiry Act. The present is not a case
wherein only part of the notification or some portions of
the allegations were given for publication to the press with
a viewto give enphasis to any part of the allegation. On
the contrary, what was given to the press was the entire
notification.
The subject matter of the inquiry before the Conmi ssion as
set forth in allegation No. J-4 was whether there was any
m suse of official position on the part of Shri Hasibur
Rahman when he directed against the recomrendation of the
Law Secretary and the District Magistrate, the w thdrawal of
the prosecution agai nst Kedar Prasad and Arjun Pandey. The
guestion /for -~ decision which, however, was the subject of
crimnal ‘revision petitions pending.in Patna Hi gh Court was
whet her the ~order of the npagistrate di smi ssi ng t he
application for w thdrawal of prosecution was contrary to
I aw. The two matters were distinct and separate and not
i denti cal . It may be that sone of the matters which were
connected with the crimnal revision petitions were the
subject of inquiry by the comm ssion of inquiry, but that
would not attract liability for contenpt of court. 1In the
case of Jagannath Rao v. State of Oissa(l) the appellant
had chal | enged a notification issued under section 3 of the
Conmi ssions of Inquiry Act —appointing a  Conm ssion of
Inquiry to inquire into certain allegations against. persons
who had held the offices of Chief Mnisters and ministers in
Oissa. An argunment was advanced in that case that one of
the items of charges which were to be inquired into bay the
comm ssion was the subject matter of an appeal pending in
the High Court. Question arose in that context whether the
setting up of the commssion of inquiry by the State
CGovernment or the continuation of the inquiry by the
conmi ssion would be tantamount to contenpt of court. Thi s
Court held that the above acts woul d not constitute contenpt
of court and observed:
It was pointed out by this Court in Shri ~ Ram
Kri shna Dalma v. Shri Justice S. R
Tendol kar (1) that the inquiry cannot be | ooked
upon as a judicial inquiry. and- the ~order
ultimately passed cannot be enforced  proprio
vigore. The inquiry and the investigation by
the Comm ssion do not therefore anobunt to
usurpation of the function of the courts of
aw. The scope of the trial by the Courts of

law and the Comm ssion of I nqui ry is
altogether different. 1In any case, it  cannot
be said that , the Conm ssion of Inquiry would
be liable for contenpt of Court if it
proceeded to inquiry into matters referred to
it by the

(1) [1968] 3 S.C R (2)[1959] S.C.R 279.

5-1864SupC.1./72

192
CGover nient Notification. I n. appoi nting a

Conmi ssion of Inquiry under section 3 and in
nmaki ng the inquiry contenplated by t he
notification, the Comrission is performng its
statutory due. W have already held that in
the appointing of the Commi ssion of Inquiry
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the,, Governnent was acting bona fide. It is,
therefore, not possible to accept the argunent
of the appellants that the setting up of the
Conmi ssion of Inquiry by the State Governnent
or tile continuance of the inquiry by the
Conmi ssion so constituted would be tantanount
to contenpt of Court."

In our view the judgnent of the H gh Court cannot be sus-

t ai ned. We, therefore, accept the appeal, set aside the

j udgrment of the High Court and di scharge the rule which was

i ssued agai nst the appellant for contenpt of court.

G C Appeal al | owed.

193




